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DUtria  ^OtlunMh  to  wit : 

BE  rr  REBiaMBERKP.  that  «i  lhi«  fiftecftth  da^  of 
Aqgi^at,  in  the  year  of  onr  Lgtd  elglileMi  handled  and 
•even,  and  in  the  thirty-tecood  year  of  Americanlndependencef 
the  Hon.  William  CaAxcBy  of  the  aaid  District,  hathde- 
poaited  in  this  office,  the  title  of  a  book,  the  right  hereof  he  daima  aa  an- 
ihorJ  in  the  words  foUowing,  to  srit  t  **  Reports  of  Caaea,  argued  and  ad- 
<*  iudffed  in  the  Snpreme  Court  of  the  United  Statea.  in  the  years  eighteen 
**  nundred  and  five*  and  eighteen  hundred  and  aiz,**  in  coo wmity  to  me  aet 
of  congress  of  the  United  States,  entitled  **  An  Act  for  the  encouragement 
**  or  learning,  by  leciiringthecopieaof  maps,  charta  and  bodca,  to  the  an* 
**  thora  and  proi«ietora  of  such  copiea,  daring  the  timea  therem  mentioiied.** 
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Page      7,  line  32«  for '<*  mentes'*  read  mcittif. 

?P, 2,  for  "10th"  read  9»A.. 

25,  » 5,  for  "in"  read  or. 

— —  47,  •^—  30,  for  "positio"  naApctfCMio. 

47,  34,  for  "or"  read  nor. 

49, 5,  between  "  because"  and  "  land,"  insert  the. 

59,  _.  27,  for  "and  that,"  nwd^andyet  te^  that, 

66,  24»  for  "  there"  read  thereon, 

92,  -i 23,  erase  "  bad." 

98,  r,  for  "each"  read  tfttcA. 

_  98,  ^  after  "  with"  insert  the, 

153,  14,  erase  "Maf." 

153,  19,  after  "declares"  insert  Mar. 

- —  153,  21,  for  "  is"  read  are. 

194,  18,  for  "found"  read >in«/. 

227,  i3,  for  "J  10"Tead  510. 

— ^  ^^28,  20  8c  21,  for  ^yet  it  is  cause"  read  j«(  it  it  no  cause 

293,  -^ —    7,  for  "of  a  bond"  read  on  a  bond. 

296, .27,  for  "does  appear"  read  doet  not  appear, 

315, 27,  for  "plaintiff"  read  rf2/^fliK. 

.3  57,  28,  for  "  Baltimore"  reiwl  Maryland. 

351,  10,  after  "act"  insert  as. 

362,  12,  for  "first  case"  rfin^ /irtt place, 

366,  — ^  11,  for  "port  entry"  tesd post-entry . 

451,  ^,  for  "  on"  read  no. 

454,  22,  for  "  an"  read  on, 

500,  -^ —  33,  erase  the  words  '«fo  thieewrt.** 
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FEBRUARY  TERM,  1805. 


HUIDEKOPER'S  LESSEE  v.  DOUGLASS-* 


THIS  was  a  case  certified  from  the  Circuit  Court  of    HripsKo- 
the  United  Stacts^  for  the  district  of  Pennsylvania,   in  '^R'si-assE* 
which  the  opinions  of  the  judges  of  that  court  were  oppo-    Dop^j^^g, 

Under  thc^HcC 
The  action  was  an  ejectment*  to  try  the  title  of  the  of  Pennsylv«- 
«  Holland  Company^^  to  a  very  lal-ge  tract  of  land  in  ^*)Hi*^792 
Pennsylvania,  lying  north  and  Mrest  of  the  rivers  Ohio  for  the  sale  ' 
and  Alleghany,  and  Conewango  creek,  purchased  of  that  of  the  v.icimt 
state  under  the  act  of  Assembly  of  the  ZiX  of  April,  1792.  ^^"<^^»  &c.  the 
Whidi  act  is  as  foUows,  viz.  %^rlnloL 

tract  of  land. 
An  Act  for  the  sale  of  the  vacant  Lanth  within  this  Com'  ly'mjrnortli 
monwealth.  and  west  of 

tnc  rivers 

Oliio  and  Al- 
Whercas^,  (he  most  valuable  lands  within  this  Common-  ]o}:lK>ny,  and 
wealth,  included  within  the  purchase  made  from  thv.-  na-  Concwang^ 
tive  Indians  in  the  year  one  thousand  seven  hundred  :nd  ^rj^^^^'^^lf* 
sixty-eight,  have  been  taken  up,  located,  and  appropriated  arms'of  the 

eni-mies  ot 

•  Present,  Marshall,  Chief  Jwtict  i  Cnthing,  Patent,  Wathington  ^^^-  ^"*'*^'** 
.  and  yohnton,  Jubtices.  *tA..cs,  ws« 

Vol.111,  B 
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HuiD«Ko-     for  the  use  of  divers  purchasers,  at  prices  heretofore  e«- 
"**'•*•*""  tablished  by  law,  and  those  which  remain  unsold  and  un- 

DovoLAss.  setded,  being  inferior  in  quality  or  situation,  cannot  be 
^^^r-V^^  Aold  at  the  same  prices  :  And  whereas  the  prices  fixed 
preyented  by  law  for  other  lands  bdongpg.to  the  commonwealth 
frimi  fetUingr  ^^  found  to  be  so  high,  as  to  discourage  actual  setders 
inr  UietAid  ^^^  purchasing  and  intprovbg  the  same : 
U'ld  for  the 

•,i»ce  of  two  Section  L  :Be  it  therefore  eruKied  6y  the  Senate  and 
St**d»te*?f  ^^^^  ^f  Representatives  of  the  Commonwealth  of  Penn- 
kit  wBTTMit,  ^yhanidj  in  General  Assembly  met^  and  it  is  hereby  enact- 
but  durinif  ed  by  the' authority  of  the  s'ame^  That  from  and  after  the 
that  time  per-  passing  of  this  act,  the  price  of  all  the  vacant  lands  within 
*ndeavwrt  ^^^  limits  of  the  purchase  made  of  the  Indians  in  the  year 
to  make  such  c>ne  thousand  seven  hundred  and  sixty-eight,  and  all  pre- 
ffettfteoient  ceding  purchases,  excepting  alwa}'s  such  lands  as  have 
and  improve-  [)een  previously  settled  upon  or  improved,  shall  be  redu- 
cused  fVom"  ^^^  ^°  ^^  *""*  ^^  ^^'^  shillings  for  every  hundred  acres  ; 
ii\i*ki!i$?  such  and  the  price  of  vacant  lands,  within  the  limits  of  the 
actual  settle-  purchase  made'of  the  Indians,  in  the  year  one  thousand 
"""^"^^•'*2f"  *<^ven  hundred  and  eighty-four,  and  lying  east  oiF  AUe- 
ninth  section  g^any  river  and  Cohewango  creek,  shall  be  reduced  to 
of  the  act,  the  sum  of  five  pounds  for  e\'ery  hundred  acres  thereof; 
and  the  war-  and  the  same  shall  and  may  be  granted  to  any  person  or 
•wh***antee  P*^^^^  apptying  for  *«  same  at  the  price  aforesaid,  in 
.  tfee.^'ie.^  the  manner  and  form  accustomed  under  the  laws  hereto- 
fore enacted,  and  now  in  force. 

Sec  II*  And  be  it  further  enacted  by  the  authority 
af  resaidj  I'hat  from  and  after  the  passing  of  this  act,  au 
ottier  lands  belonging  to  this  cdmmonwcalth,  and  within 
the  jurisdiction  thereof,  and  la}  ing  north  and  west  of  the 
rivers  Ohio  and  AUoghany,  and  Conewango  creek,  ex- 
cepting such  parts  thereof  as  heretofore  have  been,  or 
hereaiier  shall  be,  appropriated  to  any  public  or  charitable 
use,  shall  be,  and  are  hiVeby,  offered  for  sale  to  persons 
who  will  cultivate)  improve  and  settle  the  same,  or  cause 
the  same  to  be  cultivated,  improved  and  settl$:d,  at 
and  for  the  price  of  seven  pounds  ten  shillings  for  every 
hundred  acres .  thereof,  with  an  allowance  of  six  per 
centum  for  roads  and  highways,  to  be  located,  survey- 
ed, and  secured  to  such  purchasers,  in  the  manner 
herein  after  mentioned. 
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Sec.  III.  And  he  it  further  erMCted  by  the  authority 
nforenaid^  That  upon  the  application  of  any  person  wlio 
may  have  settled  and  improved,  or  is  desirous  to  settle 
and  improve,  a  plantation  within  the  limits  aforesaid, 
'to  the  Secretary  of  the  Land  oiRce,  which  application 
shall  contain  a.  particular  description  of  the  lands  ap- 
plied for,  there  shall  be  granted  to  him  a  warrant  for 
any  quantity  of  land  within  the  said  limits,  not  exceed* 
ing  four  hundred  acres,  requiring  the  Surveyor-Gene- 
ral to  cause  the  same  to  be  survcxyed  for  the  use  of  the 
grantee,  his  heirs  and  asstgns,  for  ever,  and  make  return 
thereof  to  the  Surveyor-- General's  office,  within  the 
term  of  six  months  next  following,  the  grantee^  paying 
the  purchase  money,  and  all  the  u&ual  fees  of  the  Land- 
cflice* 


HuiDEro- 
pbb'slbssek 

V.     . 

Douglass.  - 


-Sec.  IV.  And  he  it  further  enacted  hy  the  authority 
Bforeemd^  That  the  Surveyor-General  shall,  with  the 
approbation  of  the  Governor,  divide  the  lands  thus  of- 
fered for  sale  into  proper  and  convenient  districts,  in 
such  manner  as  he  may  think  expedient,  so  that  the 
boundaries  of  each  district,/ either  natural  or  artificial, 
nay  l>e  known,  and  appoint  one  Deputy-Surveyor  for^ 
each  district,  who  shall  give  bond  and  security,  as  is 
customary  with  other  Deputy-Surveyors  in  this  Com- 
monwealth, and  shall  reside  within,  or  as  near  as  pos- 
sible, to  his  respective  district ;  and  every  such  Deputy- 
Surveyor  shall,  within  sixty  days  next  after  his  appoint- 
ment, certify  to  the  Surveyor-General,  the  county, 
township,  and  place,  where  such  i)eput\'-Surveyor  shall 
keep  his  office  open,  for  the  purpose  of  receiving  war- 
rants, in  order  that  all  persons  who  may  apply  for  lands 
as  aforesaid,  may  be  duly  informed  thereof;  and  every 
Di'puty-Surveyor,  who  shall  receive  any  such  warrant, . 
shall  m^ke  fair  and  clear  entries  thereof  in  a  book,  to  be 
provided  hy  him  for  that  purpose,  distinguishing  therein 
the  name  of  the  person  therein  mentioned,  the  quantity 
of  land,  date  thereof,  and  the  day  on  which  such  Deputy 
Surveyor  shall  receive  the  same,  which  book  shall  he 
open  at  all  seasonable  hours  to  every  applicant,  who  ' 
shall  be  entitled  to  copies  of  any  entries  therein,  to  be 
certified  as  such,  and  signed  by  the  Deputy-Surveyor^ 
the  party  paying  one  quarter  of  a  dollar  therefor* 
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HutftiiKo-  .  Sec.  V.  And  be  it  further  enacted  by  the  mithorify- 
»Eft$^Ess£E  aforesaid^  Ihat  the  Deputv -Surveyor  bhall,  at  therea- 

Do^GLAss.  s.inable  request  and  proper  cost  and  charges  of  the  re- 
spective grantees,  in  such  warrants  named,  proceed  to 
survey  the  Jands  in  such  warrants  described,  as  nearly 
as  may  be,,  according  to  the  respective  priorities  of  their 
warrants ;  provided,  that  they  shall  not,  by  virtue  of 
anv  warrantt  survey  any  tract  of  land,  that  may  have 
been  actually  settled  and  improved  prior  to  the  date  of 
the  ehtry  of  such  warrant  with  ihe  Di^puty-Survey  or  of 
the  district,  except  for  the  owner  of  such  settlement 
and  improvement ;  and  having  peHected  such  surveys, 
shal!  rntt  r  the  same  in  a  book,  to  be  kept  by  the  Deputy 
Surveyor,  and  to  be  called  the  survey-book ;  and  the 
^aiue  book  shair  remain  in  his  office,  liable  to  be  in- 
spected by  any  ptrson  whatsoever^  ^ho  shall  demand 
to  see  ihe  same,  upon  the  payinent  of  eleven  pence  for 
every  se.irv  h ;  and  the  Di-puty  Surveyor  shall  cause 
copies  of  anj  such  sui  vey  to  be  made  out,  and  delivered 
to  any  person,  upon  the  payment  of  one  quarter  of  a 
dollar  for  eath  cc»py* 

Sec*  VT.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  in  making  any  survey  by  any  lieputy- 
Durveyor,  he  shall  not  go  out  of  his  proper  district  to 
perform  the  same,  and  that  every  survey  made  by  aiiy 
Dcputj- -Surveyor  without  his  proper  distria  shall  be  void 
and  of  non  effect ;  and  the  Sur^'ey or- General  and  his  de-r 
puties,  are  hereby  severally  directed  and  enjoined  to  sur- 
vtjv,  or  c.iuse  to  be  surveyed,  the  full  amount  of  land 
contained  and  mentioned  in  any  warrant,  in  one  entire 
tract,  if  the  same  can  be  found,  in  such  maimer  and  form, 
as  that  such  tract  shall  not  contain  in  front  on  any  naviga- 
ble river  or  lake,  more  than  one  half  of  the  length  or  depth 
of  su'h  tract,  and  iO  conform  the  lines  of  tvtry  sui'\'e)' 
in  such  manrtcr  as  to  form  the  figure  or  plot  tliereof,  as 
marly  as  cin.ums.ances  will  admit,  to  an  oblong,  whose 
length  sliall  not  be  greater  thun  twice  the  brtadih  thereof ; 
snd  in  case  any  sixh.  survey  should  be  found  to  contain 
a  greater  quantity  ot  laiid,  dian  is  nicntioued  in  the  war- 
riant  on  which  it  shall  be  made,  so  that  such  excess  be  not 
more  .than  one-tenth  of  the  number  of  acres  mentioned 
In  such  warrant,  besides  the  usual  allowance  for  roads 
and  highways,  the  n:tuni  thereof  shalU  nevertheless;  be 
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-admitted,  under  the  warrant,  provided  the  party  pronir-    HripEco- 
ing.  such  return  to  b«  made,  shall  forthwith  pay  to  the  »*>5'»  ^-^m** 
Receiver-Gent ral  of  the  Land  office,  the  price  or  value     Dopcla»«. 
of  such  excess  or  overplus  land,  at  the  same  rate  at'  which 
he  paid  for  the  land  mentior.e  j  in  the  wiu*rant« 

Sec.  VI L*  And  be  it  further  enacted  by  the  authority 
aforesaid^  lliat  ever}'  Deputy-Surveyor  to  be  appointed 
by  virtue  of  this  act  shall,  within  the  month  of  February 
in  the  next  year,  make  and  retuni  into  the  office  of  the 
Surveyor-General,  plots  of  every  survey  which  he  shall 
have  made  in  pursuance  of  any  warrant,  connected  to- 
g*.  ther  in  one  general  draft,  so  far  as  they  may  be  conti- 
guous to  each  other,^  with  the  courses  and  distances  of 
each  line,  the.  quantity  of  Ltnd  contained  in  each  survey,, 
and  the  name  of  the  person  for  whom  the  same  was  isur* 
veyed ;  and  every  succeding  year  he  shall  make  a  like  re* 
turn  of  the  surveys  made  in  the  year  precedhig. 

Sec.  VIII.  And  be  it  further  enacted  by  the  autho^ 
rity  aforesaid^  That  the  Deputy -Surveyor  of  the  proper 
district  shall,  upon  the  application  of  any  person  who  has 
made  an  actual  settlement  and  improvement  -on  kmds, 
lyii\g  north  and  west  of  the  rivers  Ohio  and  Alleghany^ 
and  Conewango  creek,  and,  upon  such  person  paying  the 
legal  fees,  survey  and  mark  out  the  lines  of  the  tract  of 
L'tnd  to  which  such  person  may^  by  conforming  to  the 
provisions  of  this  act,  become  entitled  by  virtue  of  such 
settlement  and  improvement :  Provided^  That  he  shall 
not/Survey  more  than  four  hundred  acres  for  such.person, 
and  shall,  in  making  such  survey,  conform  himself  to  aU 
the  pthet  regulations  by  this  aa  prescribed. 

Sec.  IX.  And  be  it  further  enacted hy  the  authority 
aforesaid^  1  hat  no  warrant  or  survey,  to  be  i^ued  or 
made  in  nursuahce  of  this' act,  for  panels  lybg  north  and 
west  of  the  rivers  Ohio  and  Alleghany,  and  ConeWango 
creek,  shaU  vest  any  title  in  or  to  the.  lands  therein  men- 
tioned, unless  the  grantee  has;  prior  to  the  date  of  such 
warrant,  made,  or  caused  to  be  made,or.jpbaU,  within 
the  space  of  two  years  next  after  the  date  of  the  same, 
make,  or  cause  to  be  made,  an  actual  settlement  thereon, 
by  clearing,  fencing  and  cultivating,  at  least  two  acirc^ 
for  evtry  hundred  acres  contained  in  one  survey,  erect- 
ing thereon  a  messuage  lor  the  habitation  oi  man,  and 
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KriD&Ko-  residing,  or  causing  a  &roUvto  reside,  thereon,  for  the 
psr'svsss^b  spaceof  five  yeurs  next  fellow  ing  his  first  settling  of  the 
DoucLASi.  Bsin^9  if  he  or  she  sh«xll  so  long  live;  and  that  in  default 
of  such  actual  settlement  and  residence,  it  shall  and  may 
be  taw'ul  to  and  for  this  Commonwealth  to  issue  new 
warrants  to  other  actual  settlers  for  the  said  lands,  or  any 
part  tliereof;  reciting  the  original  warrants,  and  that  ac- 
tual setdements  and  residence  have  not  been  made  ia 
pursuance  thereof,  and  so  often  as  defaults  shill  be 
made,  for  the  time  and  in  the  mannrr  aforesaid,  which 
new  grants  shall  be  under  and  subject  to  all  aind  every  the 
regulations  contained  in  this  act.  Provided  atways^  never" 
ihelcss^  That  if  any  such  actual  setdt-r,  or  any  grantee,  in 
any  such  origmal  or  succeeding  warrant,  shall,  by  force 
of  arms  of  the  enemies  of  the  United  States,  be  pre- 
vented from  making  such  actual  seidenaent,  or  be  driven 
therefrom,  and  shall  persist  in  his  endeavours  to  make 
such  actual  setdement  as  uforesaid,  then,  in  either  case, 
he  and  his  heirs  shall  be  entitled  to  have  and  to  hold  the 
said  lands,  in  the  same  manner  as  if  the  actual  settlement 
had  been  made  and  contbued* 

Sec^  X.  And  be  it  further  enacted  by  the  authority 
aforesaid^  That  the  lands  actually  settled  and  improved 
according  to  the  provisions  of  thb  act,  to  whosesoever 
possession  they  may  descend  or  qpme,  shall  be  and  remain 
liable  and  chargeable  for  the  payment  of  the  considera- 
tion or  purchase' money  at  the  rate  i^oressdd,  for  every 
hundred  acres,  and  the  interest-thereon  accruing  from  the 
dates  of  such  improvements  ;  and  if  such  actual  setder, 
not  being  hindered  as  aforesaid,  by.  death,  or  the  ene*- 
mies  of  the  United  Sti^tes,  shall  neglect  to  apply  for  a  war- 
rant for  the  space  of  ten  years  after  the  time  of  passing 
dib  act,  it  shall  and  may  be  lawful  to  and  for  this  .Com- 
inonweMth  to  grant  the  same  lands,  or  anv  part  thereof, 
to  other,  '^by.  warrants,  reciting  such  defaults ;  and  the 

Santees,  complying  with  the  regulations  of  this  act,  shall 
ve,  hold  '.nd  enjoy,  the  same  to  them,  their  heirs  and 
assigns ;  but  no  warrant  shall  be  issued  in  pursuance  of 
this  act,  until  the  purchase,  monev  shall  be  paid  to  the 
Receiver-General  of  the  Land-Office. 

Sec,'  XL  Aiidbe  it  further  enacted  by  the  authority 
aforesaid^  ITiat  when  any  caveat  is  determined  by  the 
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Board  of  Property,  in  manner  .heretofore  used  in  this  HniDBKa- 
Commonwealth,  the  patent  shall,  nevertheless,  be  stayed  P»a»^*»«»* 
for  the  term  of  six  months,  wiihin  which  time,  the  party  Douolass. 
against  whom  the  determination  of  the  Board  b,  may  en- 
ter his  suit  at  common  law,  but  not  afterwards  ;  and  the 
party,  in  whose  favour  the  determination  ofthe  Board  is, 
shall  be  deemed  ^d  taken  to  be  in  possession,  to  all  the 
intents  and  purposies  oi  trying  the  title,  although  the  other 
p^rty  should  be  in  actual  possession,  which  supposed 
possession,  shall,  pe^ertheless.  Have  no  e£Fect  upon  the 
title ;  at  the  end  of  vhich  term  of  six  months  aforesaid, 
if  no  suit  is  entered  a  patent  shall  issu^  according  to  the 
determinartion  of  the  Board,  upon  the  applicant  produc'- 
ing  a  certificate  of  the  Prothonotary  of  the  proper  coun- 
t}'  that  no  suit  is  commenced,  or  if  a  suit  is  entered,  a 
patent  shall,  at  the  determination  of  such  suit,  issue,  in 
common  form,  to  that  party  in' whom  the  title  is  found  by 
law  ;  and  in  both  cases,  the  patent  shall  be  and  remain 
fi  full  and  perfect  title  to  the  lands  against  all  parties  and 
privies  to  the  said  caveat  or  suit ;  saving,  nevertheless, 
to  mfants,  femes  coverts,  persons  beyond  sea,  non  com-i 
potes  mentes,  and  others,  under  disabilities,  their  re- 
spective rights,  until  twelve  months  after  such  disabilities 
are  removed. 

Sec  XII.  And  be  it  further  enacted  by  theauthoritu 
aforesaid^  That  no  direct  taxes  shall  be  levied,,  assessed^ 
or  collected,  for  the  use  of  ^this  Commonwealth,  upon 
or  from  any  of  the  lands  or  tenements  l^ing  north  or 
west  of  the  purchase  made  of  the  Indians,  m  the  year  one 
thousand  seven  hundred  and  sixty -eight,  or  the  personal 
estate  found  thereupon,  'for  the  full  space  or  term  often 
y^ars,.  ft*om  and  after  Uie  passing  of  this  act. 

Sec  XIII..  And  be  itjurther  jenacted  by  the  authority 
afore9atd^  That  the  following  tracts  'of  land  shall  be  re- 
served for  the  use  ofthe  Commonwealth,  that  is  to'  say, 
at  Pres(|u'l$le,  formed  by  Lake  Erie,  the  isbind  or  penin- 
sula which  forms  the  harbpur,  and  a  tract  extendin;^  eight 
•milea  along. the  shore  of  the  lake,  and  three  mdei  m 
breadtli,  so  as  to  include  the  tract  already  surveyed,-  by 
virtue  of  a  resolution  of  the  General  Assembly,  and  the 
whole  of  theliarbour  formed  by  the  said  Presqu'isle,  at 
the  mouth,  of  Harbour  creek,  which  empties*  into  the 
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H vtoBKo-    Lake  Erie,  and  along  the  shore  of  the  lake^  on  both  sideii 
****"*''**  of  said  creek,  two  thoasand  said  acres. 

Sec  XIV.  Andbehfirthfr  enacted  by  the  authority 
aforemid^  That  ail  the  lauds  withjn  the  triangle  on  Lake 
Enc,  purchased  from  ihe  United  States,  shall  be'takm 
a^  id  d^^emvid,  and  th;:;y  are  herebv  declared  to  be,  within 
tlie  limits  of  the  county  ot  Alleghany. 

Sec.  XV.  Afidieit  further  (^acted  by  the  authority 
aforesaid^  That  it  shall  ar\^  may  be  lawful  to  and  for  the 
holder  or  huiders  of  any  unsatisfied  warrant  and  warrants, 
h-rctcfbre  issued  for  lands,  agreeably  to  the  seventh  sec- 
tion of  the  act,  entitled,  ''  An  Act  to  alter  and  amend  an 
Act  pf  Assembly,  entitled,  *•"  An  Act  for  opening  the 
Land-Ofii  e,  for  R^anting  and  disposing  of  the  unappro- 
priated lands  within  this  State,"  passeti  on  the  twenty- 
first  day  of  December,  m  the  year  one  thousand  seven 
liundred  and  tight y-four,-  to  locate  the  quantity  of  land 
for  which  su..h  unsatisfied  warrant  and  warrants  was  and 
.were  granted,  in  any  district  of  vacant  nnd  unappropriated 
land  within  this  Commonweal  h ;  provided  the  owner  or 
owners  of  such  unsatisfied  warrants  shall  be  under  the 
same  regulations  luid  restrictions,  as  other  owners  of  war- 
rants taken  for  lands  lying  north  and  w&st  of  the  Allegha- 
ny river  and  Conewango  creek,  are  made  subject  by  this 
act,  the  said  recited  act,  or  anv  other  act  or  acts  of  the 
G-neraf  Assembly,  to  Uie  conuary  thereof  in  anywise 
nuti^ithstanding. 

WILLIAM  BINGHAM, 
Speaker  of  the  h'cuseXff  Re/ire9entative^. 

SAMUEL  POWELL, 
Sfieaker  qfihe  Senate, 

^tf^^ed;  April  3rf,  1792, 
THOMAS  MIFFLIN, 

Governor  qf  the  Commonwealth  of  Pennsylvania. 

The  points  upon  which,  the  opinions  of  the  Judges  of 
the  court  below  were  opposed,  were  certified  to  be  as  fol-* 
lows,  viz. 

1.  Whether,  under  the  actof  the  legislature  of  Penn- 
l^ylvania,  passed  on  the  third  day  of  April,  one  thousand 
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seven  hundred  and  ninety-two,  entitled,  "  An  act  for  the 
sale  of  the  vacant  lands  wiihin  this  common  wealth,"  the 
grantee,  by  warrant  of  a  tract  of  land  lying  north  and  west 
of  the  rivers  Ohio  and  Alleghany,  and  Conewango  creek, 
who,  by  force  of  arms  of  the  enemies  of  the  United  States, 
was  prevented  from  setding  and  improving  the  said  land, 
and  from  residing  thereon  from  the  tenth  day  of  April, 
one  thousand  seven  hundred  and  ninety-three,  the  date  of 
the  said  warrant,  until  the  first  day  of  January,  one  thou- 
sand seven  hundred  and  ninrty-six,  but  who,'  during  the 
said  period,  persisted  in  his  endeavours  to  make  such  set- 
tlement and  residence,  is  excused  from  making  such  ac- 
.tual  settlement,  as  the  enacting  clause  of  the  ninth  section 
of  the  said  law  prescribes,  to  vest  a  tide  in  the  said 
grantee. 


HuiDBKO- 

pbr'sleisbi 

V.  . 

Douglass. 


2.  Whether  a  warrant,  for  a  tract  of  land  lying  north 
and  west  of  the  rivers  Ohio  a,nd  Alleghany,  and  Cone« 
wango  creek,  granted  in  the  year  one  thousand  seven 
hundred  and  ninety-three,  under  and  by  virtue  of  the  act 
of  the  legislature  of  Pennsylvania,  entitled,  **  An  act  for 
the  sale  of  the  vacant  lands  within  this  commonwealth," 
to  a  person  who,  by  force  of  arms  of  the  enemies  of  the 
United  States,  was  prevented  from  settling  and  impro- 
ving the  said  land,  and  from  residing  thereon  from  the 
date  of  the  said  warrant  until  the  first  day  of  January^ 
one  thousand  seven  hundred  and  ninety-six,  but  who,  du- 
ring the  said  period,  persisted  in  his  endeavours  to  make 
such  settlement  and  residence,  vests  any,  and  if  any,  what 
title  in  or  to  the  said  land,  unless  the  said  grantee  shall, 
after  the  said  prevention  ceases,  commence,  and  within 
the  space  of  two  years  thereafter,  clear,  fence^  and  culti- 
vate at  least  two  acres  for  evef  y  hundred  agres  contained 
in  his  said  survey,  erect  thereon  a  messuage  for  the  habi- 
tation of  man,  and  reside,  or  cause  a  family  to  reside 
thereon,  for  the  space  of  five  years  next  following  his  first 
settling  the  same,  the  said  grantee  being  yet  in  full  life. 

3d*  Whether  a  grantee  in  ^uch  a  warrant  as  aforesaid^ 
who  has  failed  to  make  such  settle^nent  as  the  enacting 
clause  of  the  said  ninth  section  requires,  and  who  is  not 
within  the  benefit  of  the  proviso,  has  therfhv  forfeited  his 
right  and  title  to  said  land»  until  the  coiumonwealih  has 

Vol  ra.  C 
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Httidiko*  taken  advantage  of  the  said  forfeiture,  so  aff  tr>  prevenC 
fBR*tLxsftKB'  ^Q  gjij^i  grantee  from  recovering  the  possession  of  said 

DovGL\ss.  ^^^  ^^  ejectment  against  a  person  who  at  any  time  after 
two  years  from  the  time  the  prevention  ceased,  or  at  any 
subsc^quent  period^  has  settled  and  improved  the  said  land, 
and  has  ever  since  been  in  possession  of  the  same. 

Dallas^  for  the  plainti£F,  contended  for  three  general 
propositions* 

1.  That  a  warrantee  (meaning  thereby  a  person  claim-* 
ing  under  a  warrant  from  the  commonwesdth)  who  has 
bt;en  prevented  by  force  of  arms  of  the  enemies  of  the 
United  States,  from  improving^  settling  and  resicRng  on 
the  land,  but  has  persisted  in  his  endeavours  to  do  so^ 
during  two  years  from  the  date  of  his  warrant,  is  forever 
and  totally  released,  by  the  operation  of  the  proviso,  from 
the  obligation  of  making  the  improvement,  settlement 
and  residence  described  in  the  enacting  clause  of  the  9ih 
section  of  the  law* 

2*  If  not  forever  and  totally  excused  under  the  speci- 
fied circumstances,  yet  the  warraM  vests  in  such  war- 
rantee and  his  heirs,  a  title  to  the  bnd  under  one  of  three 
aspects — tst.  Provided,  during  and  for  a  reasonable  time 
after  the  period  of  prevention,  he  persists  in  his  endc;^a- 
T-mrs  to  accomplish  an  improvement,  settlement  and 
residence,  although  his  endeavours  should  not  be  suc- 
cessful— 2d*  Provid<  d  he  accomplishes  the  settlement 
and  improvement  within  two  years,  and  the  residency 
within  ^vf  years,  after  the  prevention  by  hostilities 
ceased*  3d*  Provided  he  has  accomplished  the  im- 
pro  ement,  settlement  and  residence,  at  any  time  be- 
fore the  commonwealth  has  taken  advantage  of  the  for<« 
feiture* 

3*  The  inceptive  title  of  the  warrantee  gives  a  right 
of  possession  which  can  only  be  defeated  by  an  act  of 
the  com  nonwealth,  taking  advjintage  of  a  forfeiture  for 
non-compliance  with  the  terms  of  the  grant* 

I.  Point. 

In  order  to  understand  the  act  of  1/92,  it  will  be  ne- 
cessary to  take  a  view  of  the  situation  of  the  State  of 
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PennsylvaDia  at  that  period.     Her  finances  were  em*    Uuibevo* 
barraa^ed,  and  an  Indian  war  existed  on  her  froncicrs.  '^^'^  lbssbs 
Hence  she  had  two  great  objects  in  view — tile  protection   j^^^.  ^j,^^^ 
of  those  frontiers^  and  the  accession  of  wealth  to  her 
treasury.     To  accomplish  the  first,  no  means  wrre  so 
sure  as  to  establish  on  the  frontiers  a. firm,  hardy,  and 
tigilant  population,  bound  by  their  dearest  interests  to 
watch  and  repel  the  predatory  incursions  of  the  Indians* 
And  to  attain  the  second,  no  means  presented  them* 
stilus  so  obviously  as  the  sale  of  the  vacant  lands. 

Although  the  war  was  raging  at  the  time  when  the 
act  passed,  yet  negotiations  were  pending,  and  peace 
was  expected. 

The  general  provisions  of  the  act,  therefore,  especial- 
ly those  which  relate  to  settlement  and  residence,  are 
predicated  upon  a  state  of  peace,  while  the  legislature 
aiso  took  care  to  provide  for  a  state  of  war. 

The  extent  of  that  provision  is  the  principal  subject 
of  litigation. 

Without  resorting  to  the  words,  but  considering  the 
law  as  a  contract,  what  are  the  motives  and  ideas  whicH 
may  be  reasonably  ascribed  to  the  parties  i 

1st.  As  to  the  state. 

1.  The  settlement  might  be. prevented  by  two  means ; 
public  calamity,  or  negligence  in  the  grantee.  For 
the  one,  it  was  just  that  the  State  should,  answer ;  for 
the  other,  the  grantee.  2.  It  was  unreasonable  for  the 
State  to  require  the  same  from  him  who  should  be  pre« 
vented,  as  from  him  who  should  not  be  prevented  from 
making  a  settlement.  A  mere  enlargement  of  time 
diminishes,  but  does  not  obviate  the  objection.  It  does 
not  put  both  on  an  equal  footing.  The  man  who  has 
spent  years  in.^  fighting  and  toiling  to  obtain  a  settle- 
ment, is  still  to  do  just  as  much  as  the' man  who  has 
staid  at  home  by  his  fire-side  till  war  is  over,  and 
then  purchases  his  warrant.  Ihe  former  has  no 
credit  for  his  toil  and  wounds.  This  construction  is 
evidendy  contrary  to  the  spirit  of  the  act,  which  was  to 
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TIutnBKo-    gain  hardy  adventurers,- who  should  join  their  exertions 
^•er's  LESSEE  ^Q  jh^s^.  of  The  State  and  of  the  United  States,  to  sub- 

DoycLAss.  ^^^  ^^  Indians  ;  for  it  totally  destroys  all  motive  for 
such  exertions*  The  State,  therefore,  might  say,  and^ 
without  doubt,  meant  to  say  to  the  war-warrantee,  that 
a  persistance  in  the  endeavour  to  sf  tde,  during  the  period 
prescribed,  shall  be  accepted  in  lieu  of  actual  settle-" 
ment.  I'hat  the  man  who  has  actually  accomplished 
the  settlement  and  residence  in  time  of  peace,  and  he 
who  siiall  have  persisted  in  his  endeavours  to  settle  and 
a*eside  for  the  stipulated  time,  during  a  state  of  war, 
but  who  Ivis  been  prevented  by  the  enemy  from  accom- 
plishing his  settlement -and  residence,  are  equally  meri- 
torious, and  shall  be  put  on  the  same  footing* 

2d.  As  to  the  warrantee. 

Would  he  purchase  during  the  war,  if  he  was  liable 
to  forfeit  his  warrant  although  he  persists  during  the 
limited  lime,  and  if  all  his  expenses  and  dangers  were 
to  go  for  nothing,  and  if  at  the  end  of  the  war  he  would 
be  in  the  «ame  situation  as  if  he  had  remained  at  home  ? 

The  situation  of  the  State,  then,  called  for  money, 
population  and  improvement.  The  means  Were  a  sale 
of  the  land,  subject  to  settlement,  if  not  prevented  by  a 
public  calamity. 

The  words  and  spirit  of  the  act  are  conformable  to 
these  ideas. 

The  title  is,  for  the  sale  of  vacant  lands. 

The  preamble  states,  that  the  prices  at  which  they 
have  been;  heretofore  held  were  found  so  high  as  to  dis- 
courage actual  settlers  from  purchasing  and  improving. 

The  second  and  thiid  sections  contain  the  offer  of  the 
lands  for  sale,  and  the  ninth  describes  the  terms. 

On  this  overture,  copnpanies  and  individuals  became 
purchasers.  Among  the  rest,  the  Holland  Company, 
in  April,  1792,  and  August,  1793,  purchased  1162tracts 
of  4fOO  acres  each,  which,  by  losses  upon  re-surveys, 
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and  bounties  to  actual  settlers,  are  reduced  to  776  tracts,    Hctdbko- 
which  have  cost  thecompany  222,071  dollars  and  10  tee's  lesib* 
cents  for  purchase  money,  add  (up  to  the  year  1802)    DorcLASs. 
2Q2,000  dollars  in  expenses,  endeavours  to  settle^  and 
actual  improvements^    The   Population  Cojnpany  also 
expended  nearly  the  same  amount.     The  consequence 
was,  that  the  public  treasury  was  supplied  ;  a  bank  was 
established,  which  furnishes  revenues  adequate  to  the 
whole  expenses  of  the  government,  so  that  no   taxes 
have  been  since  imposed  ;  industry  and  improvements 
have  been  stimulated,  and  the  State  has  advanced  rapidly 
in  wealth  and  prosperity. 

The  persistance  and  prevention  of  the  Holland  Com- 
pany are  admitted. 

The  treaty  made  with  the  Indians  in  1795,  is  consid- 
ered as  the  epoch  from  which  the  two  and  the  five  years 
mentioned  in  the  ninth  section  begin  to  run.  But  there 
was  still  further  prevention  by  distance,  by  the  season, 
rfor  the  treaty  was  ratified  in  the  winter)  by  intruders^ 
(who  were  pushing  in  upon,  the  lands  under  pretence 
that  the  warrants  were  forfeited  by  want  of  settlement 
within  the  two  years)  and  by  the  construction  of  the  act 
givien  by  the  Board  of  Property. 

How  then  are  the  terms  of  the  contract  to  be  ex- 
pounded i  Not  by  the  words,  (for  they  are  inconclu- 
sive and  repugnant)  but  by  the  nature  of  the  transac- 
tipn. 

By  the  third  sectior.,  a  fee  simple  is  granted  ;  but  the 
ninth  section  annexes  a  condition  precedent.  The  war- 
rant shall  not  vest  any  title  ^^  unless,"  &c. 

The  nature  of  the  transaction,  however,  gives  a  pos« 
sessory  title,  and  an  usufructuary  property,  at  least  for 
the  two  and  the  five  years,  else  the  warrantee  coold  not 
go  and  make  a  senlrment.  It  is  always  spoken  of  in  the 
act  as  a  grani*  It  may  be  devised,  sold,  descend,  be 
taken  iri  execution,  &c.  By  the  9th  section,  what  is 
given  can  only  be  divested  by  default*  The  whole  es- 
tate docs  not  remain  in  the  grantor  until  performance 
«f  the  condition. 
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HvTDCKo-  But  the  aettlement  and  residence  for  the  time  men* 
»«»  s  LESSEE  I'loned  is  not  a  sine  qua  non  to  vest  an  absolute  title. 

DotfCLAss.  Thtrre  are  cases  within  the  ninth  section,  in  which  the 
title  becomes  absolute,  altnough  the  residence  shall  not 
have  been  completed. '  The  words  of  the  act  are,  "re- 
side thereon  for  the  space  of  five  years  next  following 
his  first  settling  of  the  same,  if  he  shall  so  long  liven** 
If  the  warrantee,  having  begun  his  settlement,  should 
die  before  the  expiration  oi  the  five  years,  his  title  is 
complete.  So  if  he  puts  a  family  on  the  land  to  reside, 
and  dies  before  the  end  of  the  term,  and  the  family  quits 
Its  residence  before  the  expiration  of  the  five  years,  the 
titte  is  absolute.  So  if  an  actual  sender  shall  by  force 
of  arms  of  the  enemies  of  the  United  States  be  driven 
from  his.  settlement.  And  so,  (as  we  say)  "  if  any 
grantee**  "  shab**  by  like  force  **  be  prevented  from 
making  an  actual  settlement,'*  "and  shall  persist  ir  his 
endeavours  to  make  such  actual  settlement,"  during  the 
time  allowed  for  making  the  same,  that  is  for  two  years, 
"  he  and  his  heirs  shall  be  entided  to  have  and  to  hold 
the  said  lands,  in  the  same  manner  as  if  the  actual  set* 
tlement  had  been  made  and  continued.'*  In  each  of 
these  cases  the  condition  is  released.  If  the  legislature 
iieant  any  thing  less,  words  were  not  wanting  in  which 
to  express  their  ideas,  and  here  was  an  opportunity  of 
using  them. 

The  particular  words  of  the  proviso  are  important* 

*'  If  any  graqtee  shall  be  prevented^*  This  implies 
an  attempt  and  failure.  "  And  ^hall^rrmf,"  implying 
still  the  want  of  success.  "  In  his  «nii^ao9tif«^'— still 
holding  up  the  idea  that  the  thing  is  not  accomplished—- 
^^  to  make,"  not'untiihe  make^  not  persist  to  make,  but 
persist  in  his  endeavours  to  make^  implying  a  continued 
attempt,  not  a  performance.  "  Shall  be  entided  to  have 
and  to  hold,  in  the  same  manner  as  if.*^  Here  the 
words  asffy  necessarily  imply  that  the  thing  itself  is  not 
done.  I'he  first  part  of  the  section'  gives  the  lands,  if 
the  thing  is  done,  but  the  proviso  also  gives  it,  in  a  cer« 
tain  case,  if  it  be  not  done,  in  the  same  manner  as  if  it 
had  been  done.  They  who  contend  that  the  persistance 
must  continue  until  the  object  is  accomplished,  make 
the  legislature  speak  this  absurd  language— Persist  undl 
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At  settlement  has  been  made^  and  you  shall  have  the  land  H  dt  d  bko- 
in  the  same  manner  as  if  the  settlement  had  been  made.  'Ka'sx-^s**: 
Buc  wc  itiakc  them  speak  much  more  rationally — If  you  dooclass. 
are  prevented  by  the  enemy  from  making  the  settlement, 
but  persist  in  your  endeavours  for  two  years,  you  shall 
have  the  land  in  the  same  manner  as  if  the  settlement 
had  been  made*  We  will  take  your  endeavours  for 
success.  If  settlement  and  residence  were  necessar}'  ia 
all  cases,  the  proviso  is  useless.  If  the  legislature 
meant  by  the  proviso  only  to  extend  the,  time,  they 
have  been  very  unfortunate  in  their  language,  for  there 
is  no  expression  which  indicates  such  an  idea,  and  it  is 
contradicted  by  the  preceding  part  of  the  section,  by 
which  the  commonwealth  reserve  the  right  to  grant 
Dew  warrants  as  often  as  defaults  shall  be  madeybr  the 
time  and  in  the  manner  aforesaid.  No  time  is  express- 
ed in  the  act  but  the  two  and  the  five  years.  If  the  time 
is  to  be  enlarged,  who  shall  say  how  long  ?  1  here  is  no 
provision  for  tr}*ing  by  a  jury  the  question,  what  is  a 
reasonable  time. 

The  act  contemplates  but  two  cases.  An  actual  set- 
tlement within  the  time,  or  a  prevention  during  the 
time  by  the  act  of  God,  or  of  the  public  enemy. 

In  both  cases,  the  title  was  to  be  atbsolute. 

The  same  reason  that  releases  the  warrantee  who 
dies,  applies  more  strongly  to  the  warrantee  prevented 
by  the  enemy,  and  the  tenth  section  puts  them  both  on 
the  same  footing. 

Let  us  consider  what  is  required  by  the  ninth  section, 
and  what  is  relinquished  by  the  proviso. 

It  requires,  within  two  years,  a  settlenient,  by  clear- 
ing two  acres  for  every  hundred,  by  erecting  a  habitation, 
and  by  residing  five  years* 

Here  is  evidently  a  confusion  of  terms,  by  requiring 
a  settlement  consisting  of  five  years'  residence^  tp  bo 
accompibhed  in  two  years. 
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liuio£&o.  There  are  also  other  absurdities  in  the  same  section^ 
peh's  LESSEE  ^q^j3jjy  glaring.     Thus  it  is  declared  that  in  default  of 

Douglass,  such  actual  settlement,  the  commonwealth  may  issue 
new  warrants  to  other  actual  settlers  ;  and  that  if  such 
actual  settler  shall  be  prevented  from  making  such  ac- 
tual settle  ment,  he  shall  be  entitled  in  the  same  manner 
as  if  the  actual  settlement  had  been  made. 

2.  What  is  relinquished. 

The  condiqon  of  residence  is  released  by  the  death 
of  the  warrantee,  and  prevention  releases  both  residence 
and  settlement. 

The  enacting  part  of  the  section  may  be  considered 
as'  a  covenant  to  settle  ;  and  the  proviso  as  a  covenant 
to  convey  in  case  of  prevention. 

II.  Point. 

If  persistance  for  two  years  docs  not  forever  and 
totally  release  the  condition  of  setdement,  yet  the  war- 
rant vests  a  tide  under  one  of  three  aspects. 

1st.  Provided,  during  and  for  a  reasonable  time  after 
the  period  of  prevention,  he  persists  in  his  endeavours 
to  igccomplish  an  improvement,  settlement  and  resi- 
dence, although  his  endeavours  should  not  be  suc- 
cessful. 

To  suppose  the  title  to  be  forfeited,  although  an  ac- 
complishment of  the  condition  has  been  prevented  by 
the  enemy,  is  to  make  the  proviso  of  no  use  whatever. 

But  giving  a  use  to  the  proviso,  and  supposing  it  to 
mean  an  extension  of  time,  every  thing  is  at  sea.  Every 
case  would  have  a  difFrrent  rule,  and  decisions  would 
vary  with  every  jury.  No  case  could  be  decided  with- 
out a  law  suit. 

Hut  il*  you  allow  the  waiTantcc  to  gain  a  title  by  per- 
sisting during  the  war,  and  for  a  reasonable  time  after, 
although  without  success,. you  render  the  law  imelligi- 
h\c,  and  give  ifTcct  to  every  part. 
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This  construction  comports  with  the  peculiar  expres-  *  Huideko- 
sions  of  the  act,  and  is  justified  by  the  nature  and  equity  '"^'^  y  ""* 
of  the  Ciue.  Douglass. 

End'  avovTs  during  war  would  be  more  expensive  than 
success  in  a  time  of  peace,  and  equally  beneficial  to  the 
Sute.  by  this  means  also  you  put  the  war-warrantee 
kskd  the  peace-warrantee  upon  an  equal  footing* 

But  the  legislature  fixed  a  positive  period,  and  left 
nothing  to  discretion. 

Who  shall  change  the  nature  of  the  contract  ?  Who 
give  discretion  to  courts  and  juries  ?  Who  substitute 
endeavour  for  performance,  iii  reference  to  any  other 
time  than  the  legislature  contemplated  ? 

2d.  The  second  aspect  is,  provided  he  persists  after 
the  war,  and  accomplishes  the  improvement  in  two 
years,  and  continues  the  residence  for  five  years  from 
the  cessation  of  the  prevention. 

This  is  what  is  contended  for  on  the  other  side,  but 
this  is  not  the  express  contract  which  fixes  the  time,  aa 
well  as  the  acts  which  are  tube  done. 

It  is  not  a  contract  which  can  be  implied  ;  for  an  un« 
dertaking  to  act  in  two  years  from  the  date  of  the  war- 
rant, does  not  imply  an  undertaking  to  act  in  two  years 
after  a  war,  which  may  be. fifty  years  from  the  date  of 
the  warrant. 

The  proviso  contemplates  no  new  act,  no  new  epoch, 
but  under  the  specified  circumstances  gives  a.  tide  as  if 
the  act  had  been  done  if  the  time  prescribed. 

This  construction  would  make  the  proviso  a  mere 
mockery.  It  would  place  the  warrantee,  who  had  toiled 
through  the  dangers  of  the  war,  at  a  heavy  expense,  iq  no 
better  situation  than  if  he  had  used  no  exertions  at  all. 

3d.  The  third  aspect  is,  provided  he  persists  during 
and  after  the  war,  and  perform  the  conditions  at   any 
N'f.l  III.  1) 
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HtrkOBKo-^  time  before  the  commbiiwealdi  takes  adrantage  of  the 
.  forfeiture. 


tSB^SLBSSES 

V. 

Douglass. 


This  regards  the  case  as  a  tottdition  subsequent,  the 
estate  continuing  after  the  contingency,  until  the  grantor 
enters  and  claims. 

But  this  is  contrary  to  the  words,  which  call  for  en* 
deavours,  not  performance* 

This  construction  destroys  all  limitation  of  time. 

TTpon  the  whole,  there  is  no  clear,  safe,  equitable  and 
satisfactory  construction,  but  that  which  supposes  the 
condition  to  be  released  by  the  impossibility  of  perform* 
ance  within  the  time  prescribed; 

III.  Point. 

The  inceptive  title  of  the  warrantee  gives  a  right  of 
possession  which  can  only  be  defeated  by  ah  act  of  the 
State. 

All  forfeitures  are  to  be  construed  strictly.  And 
where  compensation  caa  be  made,  they  are  never  en- 
forced in  equity. 

The  forfeiture  claimed  is  entitled  to  no  fevour.  TTic 
contract  iuelf  was  ambi^ous,  and  rendered  more  so  by 
official  misinterpretatioha. 

The  price  has  been  paid.  '  Time,  labour  and  mt>ney 
have  been  expended  in  improvements,  and  attempts  to 
srttle.  The  prevention  has  been  by  a  public  calamityf 
not  by  private  negligence. 

The  operation  of  the  forfeiture  is  dishonourable  to 
the  State.  She  seizes  the  lands  with  all  their  ameliora- 
tion^  to  sell  ihem  again  to  a  stranger. 

Even  the  State  herself,  therefore,  ought  not  to  ht 
countenanced  iu  taking  advantage  6f  the  foTfeiture* 
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But  what  pretext  cao  justify  a  atranger  in  intrudbg    Hmdbko* 
upon  the  possesaioo  of  the  warrantee  i  "*'•  lembj 


This  is  the  case  of  a  trespasser  who  thrusts  himself 
in  upon  the  land,  pretending  that  the  warrantee  has  for- 
feited his  title. 

Is  every  person,  who  chooses  to  intrude,  to  be  the 
judge  whether  the  possessor  has  forfeited  his  tide  i 
This  would  encourage  forcible  entries  and  riots ,;  riot 
would  grow  to  rebellion.  The  peace  of  the  common- 
wealth is  at  stake.. 

No  man  can  acquire  a  tide  by  his  own  tort. 

But  turn  to  the  words  of  the  act. 

**  That  in  default  of  such  actual  settlement  and  resi- 
dence, it  shall  and  may  be  lawful  to  and  for  this  com- 
monwealth tp  issue  new  warrants  to  other  'actual  settlers^ 
for  the  said  lands,  or  any  part  thereof,  reciting  the  ori- 
ginal warrants,  and  that  actual  settlements  and  resi- 
dence hare  not  been  made  in  pursuance  thereof,'.'  &c. 

There  must  be  proof  of  default ;  the  party  must  be 
heard.  The  commonwealth  may,  nut  shall^  grant  new 
warrants. 

It  is  said,  however,  that  they  are  to  be  issued  to  other 
actual  settlers  ;  whith  gives  a  right  to  any  person  to 
enter  on  a  forfeiture. 

The  terms  of  the  act,  as  well  as  the  nature  of  the 
transaction,  show  that  the  case  of  a  tvarranUe^  and  not 
a  mere  settler y  is  meant. 

It  supposes  a  new  warrant,  where  an  old  one  had 
issued. 

Actual  settkr^  is  a  desMptio  persona.  It  does  hot 
mean  a  man  who  has  completed,  but  who  contemplates 
an  actual  settlement.  This  appears  from  the  manner 
in  which  the  terms  actual  settler  are  used  in  the  pre- 
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HtfiDEKo-     anible,  and  in  the  5th,  8th  and  lOth  sections  of  the  act, 
FEE'S  LESSEE  and  cvctt  in  the  10th  section  itself. 

Douglass. 

The  commonwealth  may  grant  new  warrants  to  other 
actual  settlers.  Other  than  whom  ?  Other  than  the 
actual  setders  who  had  failed  to  make  an  actual  settle- 
ment in  the  manner  described  in  the  beginning  of  that 
section. 

It  means  a  person  who  had  purchased  with  an  inten- 
tion, or  ui^der  astipulation  to  make  an  actual  settlement* 

There  is  no  express  authority  given  to  any  person  to 
enter  on  a  warrantee.  Can  it  be  implied. by  saying 
that  the  state  may  grant  to  another  actual  setder? 

Her  act  must  constitute  the  forfeiture  of  the  old  title. 

Her  act  must  grant  the  new. 

E»  Tiighman^  on  the  same  side^ 

Confined  his  argument  principally  to  the  support  of 
the  proposition,  that  a  persistance  for  two  years  after 
the  date  of  the  warrant, 'and  in  time  of  war,  in  endea- 
yours  to  make  a  settlement,  gave  the  same  title  as  if 
the  actual'settlement  had  been  made  and  continued. 

He  contended  that  revenue  and  population  were 
equally  the  objects  of  the  legislature  in  passing  the  act. 
It  ought.not,  therefore,  to  be  construed  with  a  sole  view 
to  population. 

The  act,  like  a  will,  ought  to  be  so  construed  as  to 
carry  into  effect  the  intention  of  the  legislature,  and  to 
give  operation  to  all  its  parts. 

To  understand  the  true  meaning  of  the  proviso'  of 
the  9ih  section,  it  is  necessary  to  distinguish  between 
settlement  and  residence. 

The  warrantee  is,  by  the  first  part  of  the  section,  to 
make  a  setdement,  **  by  clearing,  fencing,  and  culti- 
vating at  least  two  ucres  for  every  hundred,  and  by 
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erecting  thereon  a  messuage  for  the  habitation  of  man."    Hvzdeko- 
Thus  much  was- to  be  done  in  two  years,  and  this  maj^  pek's  lessee 
with  propriety  be  called  ^^  actual  settlement  J^     But  this    ^     ^'• 
alone  was  not  sufficient  to  give  a  title.     The  party  must 
abo  ^^  reside,  or  cause  a  family  to  reside  thereon  five 
years  next  following  his  first  settling  of  the  same,  if  he 
shall  so  long  live." 

Residence  is  superadded  to  setdifment,  which  is  the 
principal  requisite* . 

It  is  absurd  to  say  that  residence  is  comprehended  in 
settlement,  because  setdement  must  be  within  two  years 
from  the  date  of  the  warrant ;  but  the  residence  is  |o 
continue  five  years  following  the  first  settlement.  The 
smaller  number  (2)  cannot. include  the  larger  nirynber, 
(5)  which  must  be  the  case  if  residence  is  a  paict  of  set- 
tlement* It  certainly  is  not.  But  it  is  a  requisite  addi- 
tional to  settlement,  and  which  mustbe  complied  with 
to  complete  the  title.  Settlement  may  be  begun  and 
completed  in  the  last  three  months  of  the  two  years. 
Residence,  the  Other  requisite,  is  to  commence  with  the 
inception  of  the  settlement,  and  to  continue  five  years, 
unless  the  party  die,  so  that  setdement  is  one  thing,  and 
residence  another.  Unless  they  are  different,  hoiir  can 
the  one  commence  from  the  other  ?  If  residence  be  a 
part  of  setdement,  and  not  a  distinct  member  of  the 
condition,  the  death  of  the  grantee  within  two  years 
from  the  date  of  the  Warrant,  would  vest  a  complete 
tide.  A  construction  pliunly  inconsistent  with  the  views 
of  the  legislature. 

That  residence  is  considered  a  distinct  part' of  the 
condition,  is  evident  from  other  p^ts  of  the  section. 
Thus  itsays — ^*  And  that  in  default  of  suoh  actual  set- 
tlement and  residence,  it  shall  and  may  be,  lawful,"  &c. 
Again,  ^*  reciting  the  priginal  warrants,  and  that  actual 
settlements  a/u/residence  have  not  been  made." 

The ;p|t>viso  also  considers*  settlement  and  residence 
as  distinct.  The  party  is  to  persist  in  endeavours  to 
maie  an  actual  settlement  ;  .and  if  he  does  so  persist, 
is  to  hold  and  enjoy  in  the  same  n^anner  as  if  the  actual 
setdement  had  been  made  aud  continued.     If  actual 
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HuiDEKo-  setUetnent  included  residence,;. why  say  continued f 
»Ea*si-EssE«  Settlement  is  coDMdercd  as  a  distinct  thing,  separately 

Douglass,  existing,  and  continued  by  residence.  If  the  s«rttle« 
ment  is  not  made  in  two  years,  in  peace^  is  there  not  % 
forfeiture  ?'  If  so,  residence  is  another  essential.  If 
residence  is  a  part  of  settlement,  it  must  be  bad  in  tw9 
years ;  but  residence  is  to  be  five  years  from  the  first 
settlement.  Tlien  if  you  abolish  two  years  as  incom- 
patible with  five  years,  you  set  all  at  large  ;  no  time  is 
prescribed  for  either  settlement  or  reaidence  ;  because 
residence  is  not  to  be  five  years  from  the  date  of  the 
warrant,  but  from  the  first  settlement,  which  may,  on 
this  construction,  be  at  uny  time.  1  here  is  no  meant 
to  reconcile  the  whole  but  to  construe  settlement  to  be 
one  thing  to  be  done  in  two  years  from  the  date  of  the 
warrant ;  and  residence  to  be  another,  to  continue  five 
years  from  the  first  settling. 

Such  then  were  the  requisites  to  a  complete  title. 

But  at  the  time  of  making  the  act  there  was  an  Indian 
war,  which  might  probably  last  xnore^han  two  years* 
It  was  necessary,  then,  for  theiegislature  to  do  justice  as 
Well  to  the  warrantee  who  paid  money,  as  to  the  actual  set- 
tler :  one  of  whom  might,  by  the  continuance  of  the  war^ 
be  prevented  from  commencing  and  completing  settle- 
ment •^and  residence  ;  the  other  be  driven  from  settle- 
ment and  residence  actually  oomnvenced. 

The  provision  is,  thint  if  the  actual  setder  (with  or  with- 
out warrant)  shall  be  driven  therefrom,  or  the  warran- 
tee be  prevented  from  making  such  Actual  settlement, 
^  and  sn«All  persist  in  his  endeavours  to  make  such  actual 
settlement  aa  aforesaid*^  ^^  then,  in  either  case,  he  and  his 
heirs  shall  be  entided  to  have  and  to  hold  the  said  lands 
in  the  same  manner  as  if  the  actual  settlement  had  been 
made  and  continued.^^ 

'The  plaintiff  and  defendant  are  at  issue  upon  a  great 
question  : 

.  Is  the  condition  to  be  performed  accordmg  to  the  terms. 

of  the  enacting  clause,  at  some  time  i 
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If  this  is  determined  in  the  negative,  in  what  time  is  the    HnrovKo. 
patter,  substituted  in  lieu* of  what  was  required  by  the  ""'si-bmb* 
enactbg  clause,  to  be  performed?  Douglam. 

These  questions  are  distinct  and  independent  of  each 
others— not  to  be  blended  together  in  argument,  and  if 
hitnded,  will  introduce  the  utmost  confusion* 

In  considering  the  proviso^  it  is  natural  to  inquire,  1st. 
Who  are  the  objects  of  relief  against  the  condition.  2d. 
On  what  terms  is  such  relief  to  be  granted ;  and,  dd*  What 
is  that  relief. 

Ist.  The  objects  i>f  relief  under  the  proviso  certainly  are 
persons  not  having  done  what  was  necessary  under  the 
former  part  of  the  section,  to  complete  their  titles** 
who  had  not  united  settlement  and  residence ;  settlers 
without  warrant— and  warrantees  having  commenced 
setdements  or  not. 

2d.  If  any  such  <<  actual  settler,  or  any  grantee  shall 
be  prevented  bv  force  of  arms  of  the  enemies  of  the 
.U*  Sm  froia  mAmg  such  actual  settkment^  or  be  driven 
therefrom,  and  shall  persist  in  his  endeavours  to,  make 
such  actual  setdement  as  aforesaid,  then,  in  either  case, 

S  J.  ^^  He  and  his  heirs  shall  be  entitled  to  have  and 
to  hold  the  said  lands,  in  the  same  manner  as  if  the  ac^ 
tual  settlement  had  been  made  and  continued.^^ 

The  terms  of  relief  are,  persisting  in  endeavours  to 
make  sucli  actual  settlement  as  aforesaid. 

The  whole  question  is  as  to  the  legitimate  meaning  of 
*'  persist  in  his  endeavours,"  8cc.  For  if  the  grantee 
or  actual  settler  complies  with  the  proper  construction  as 
to  the  thing  intended  to  be  done,  the  condition  is  done 
away. 

It  is  contended  that  the  pirty  must  persist  tmtil  set- 
tlement and  residence  are  actually  achieved. 

This  we  say  is  utterly  inconsistetit  with  the  letter  and 
spirilr  of  the  proviso.     Had  the  legislature  intended  this. 
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UoxDEKo-  it  would  have  been  so  expressed,  and  might  have  been 
»ER*s  LESSEE  ^^^if^v  doTie,  bv  a  declaration  that,  during  war.  time 
Douglass,    should  not  run  against  the  warrantee  or  setder. 

Instead  of  which,  a  substitute  for  setdement  and  resi- 
dence is  plainly  introduced.  That  substitute  is  a  persist- 
ing in  endeavours  ta  make  such  actual  settlement  as 
aforesaid.  Instead  of  requiring  a  persisting  in  endeavours 
7/nfi7  setdement  and  residence  actually  o^tom^^  or  madcy 
the  law  contemplates  something  short  of  settlement  and 
residence,  which  being  performed,  was  to  operate  in  the 
same  manner  as  f/*the  actual  settlement,  and  residence 
had  been  made  and  continued.  Such  actual  settlement, 
in  the  proviso,  is  considered  as  distinct  from  residence ; 
and  to  it,  as  sucA,  the  proviso  relates.  And  if  the  party 
presists  in  his  endeavours  to  make  such  actual  settlement 
as  aforesaid  (that  is,  clear,  fence,  cultivate,  and  build, 
not  reside)  then  he  is  to  hold  in  tfie  same  manner  as  if 
the  actual  settlement  had  been  made  and  continued;  to 
wit,  by  residence.  In  the  proviso,  residence  is  no  where 
contemplated  exc^t  where  the  effect  of  persistance  in 
endeavours  is  declared  to  be,  to  hold  ^^  in  the  same  man- 
ner as  if,"  &C.  The  legislature  haying  thus  plainly  con- 
sidered settlement  and  residence  as  different  things,  have 
declared  that  persistance  in  endeavours  to  attain  the  one 
shall  be  equivalent  to  the  actual  accomplishment  of  both. 

The  proviso  affords  relief  on  the  ground,  and  solely  on 
the  ground,  that  settlement  and  residence  were  not  had. 

How  strange  is  their  construction !  If  the  actual  settler 
or  warrantee  persists  in  his  endeavours  until  he  actually 
makes  a  settlement  with  residence  he  shall  hold  the  land  as 
f/actual  settlement  had  been  made  and  continued.  This 
renders  all  the  Words  ^*  in  the  same  manner  ak  t/*"  Sec  en- 
tirely nugatory* 

Th'is  is  not  the  case  to  which  the  proviso  applies.  It 
applies  only  to  a  case  in  which  settlement  and  residence 
had  not  taken  place,  but  in  which,  from  a  proper  consi- 
deration of  circumstances,  the  party  was  to  hold  ojs  t/^  &c. 
looking  to  something  other  which  is  to  be  «<»  t/I  Nul- 
lum simile  est  idem.     Ab  f/*does  not  meati  the  same* 
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Persisdng  in  endeavours  b  aD  the  proviso  requires.  If    Hvid«k«- 
unsuccessful  they  are  still  cviJ!niV0tir«  within  the  meaning  '»»'«!'»"»* 
of  the  proviso*  Attaining  the  end  is  not  the  only  evidence    dovolasa. 
of  persisting  in  endeavours  ;  else  all  endeavours  must 
necessarily  be  successful,  as,  without  success,  in  their 
principles,  there  can  be  no  endeavours  persited  in« 

^  If  attainmg  the  end  was  to  be  absolutely  necessary,  why 
did  not  the  legislature  expressly  prescribe  the  end  and 
not  the  means  7  Or  rather,  why^  having  already  prescribed 
the  end^  in  the  former  part  of  the  section,  did  they  say 
any  thing  of  the  endeaootir  (the  means)  in  the  proviso  i 

By  the  construction  on  the  other  side,  the  only  benefit 
the  grantee  or  actual  setder  sains  from  the  proviso  is  time 
durmg  the  actual  existence  of  the  impossibihty  to  perform| 
so  that  if  the  then  raging  war  should  last  ten  years,  and 
the  party  persist  in  his  endeavours  the  whole  time,  his 
title  would  still  be  incomplete  without  actual  settlement 
and  residence. 

The  legblature  never  intended  to  impose  such  ruinous 
hardships  on  persons  whose  money  they  bad  taken,  or  on 
actual  settlers.  If  time  only  was  their  object,  why  not 
give  it  abs6lutely  durmg  the  war,  without  requiring  a  cir- 
cumstance that  must  be  attended  with  great  expense  and 
trouble  to  the  party  ?  Why  make  endeavours  and  persist- 
ance  necessary,  unless  intended  as  a  substitute  for  set- 
tlement and  residence  ? 

On  these  princip^s  the  proviso  does  the  party  more 
harm  than  good ;  it  was  better  for  him  at  once  to  fall  a 
victim  to  the  strict  letter  of  the  condition*.  .  Had  these 
principles  been  fairly  and  clearly  avowed  and  stated  in  the 
act,,  would  any  man,  flagrante  bctto^  have  paid  his  mo- 
ney for  warrants  ?  No.  The  State  would  have  remained 
involved  in  debt  till  the  dose  of  the  war. 

But  it  is  said,  you  are  not  to  persist  in  your  endeavours 

during  war,  but  you  are  to  begm  after  the  peace- 
There  is  nothing  of  this  sort  in  the  law — and  why,  after 

peace,  is  persistanre  required  ?  Whv  should  not  the  enact- 
Vol  TIT.  E 
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HuiDEKo-    ing  clause,  after  some  certain  time,  reatr  infultfprce^ 
psB^t LESSEE  if  ^i|i3  ^jg  ^^  iDtention  I   Why  not  say  that  during  war 
Douglass.    ^^^  ^^  ^^^  ^  ^^^  ^ft<=^^  peace  the  condition  shall  not  run 
against  you  I 

Surely,  the  persistance  in  endeavours  to  make  a  settle- 
ment  refers  to  the  time  during  which  a  hindrance  exist- 
ed ;  and  cannot  apply  to  a  time  when  there  would  be  no- 
diing  to  hinder  the  compassirg  the  thing  itself. 

What  is  the  relief  granted  ? 

They  say  it  is  only  f fmr— a  suspension  of  the  forfeiture 
during  the  war.  There  is  no  idea  of  this  kind  held  up 
In  the  law.  Instead  of  dispensing  with  a  forfeiture,  it 
dispenses  with  the  condition,  it  declares  that  if  some- 
thing is  done  it  shall  amount  to.  a  performance  of  the 
condition  and  the  party  shall  hold  in  the  same  manner  a^ 
if  Hit  condition  itself  had  been  performed. 

It  is  not  enough  to  sai/  that  the  .general  intention  and 
spirit  of  the  law  is  only  to  suspend  the  forfeiture  for  a 
time.  Such  spirit  and  intention  must  be  shown  and  ex- 
tracted from  the  bowels  of  the  act. 

.By  our  construction,  viz.  that  two  years' persistance 
from  the  date  of  the  warrant  gives  a  complete  title,  every 
thing  is  rendered  intelligible  and  consistent,  and  every 
word  of  the  act  has  its  proper  meaning  and*  effect.  But 
upon  theirs  all  is  confusion,  and  inconsistency.  They 
confound  the  larger  with  the  smaller  number — they  make 
the  legislature  speak  without  any  meaning,  and  thev  reiect 
whole  passages  of  the  law. 

If  it  is  settled  that  persistance  in  endeavours  to  make 
actuiJ  settlement  is  a  performance  of  the  condition,  how 
long  is  such  persistance  to  be  ? 

Surely,  two  years  only  from  the  date  of  the  warrant, 
that  being  the  time  within  which,  by  the  enacting  clause, 
the  settlement  is  to  be  made;  and  as  persistance  is  a  sub- 
stitute for  settlement,  must  be  for  the  same  term  and  not 
longer. 
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The  act  affords  na  other  terms,  no  other  rule  of  con- 
Biruction.  Persistance-  cannot  apply  to  the  five  years'  resi- 
dence because  there  c^ivbe  no  residence  without  settlement; 
and  when  th.  re  had  been  a  fruidess  perseverance  for  two 
years  in  endeavours  to  attain  a  settlement,  there  cannot, 
in  tne  nature  of  things,  be  a  persistance  to  attain  residence ; 
for  settlement  being  out  of  the  question,  there  cannot  be 
residence,  which  presupposes  settlement,  and  which  cim- 
not  exist  without  settlement. 

Besides,  the  proviso  excludes  all  ideas  of  endeavour 
being  applied  to  residence — they  are  attached  to  iattle- 
mtnty  and  are  to  operate^  tftf  {/* actual  MnUhnwit  had  been 
made  and  continued. 

Consequently,  endeavours  are  only  to  be  commensurate 
with  the  time  required  for  setdement,  via.  two  years  from 
the  date  of  the  warrant* 

MSKeany  (Attorney  general  of  Pennsylvania)  contra. 

The  defeat  of  Harmer  in  1 790,  and  of  St.  Clair  m  1 791 , 
show  that  the  power  of  the  United  States,  aide  I  by  that  of 
Pennsylvania  was  insufficient  to  protect  that  part  of  the 
country.  The  view  of  the  legislature,  therefore,  was  the 
'Settkment^  not  the  sale  of  the  lands.  They  reduced  the  pric« 
from  80  to  20  dollars  per  100  acres.  Settlement  was  not  a 
cbndition  subsequent,  but  precedent ;  or  rather,  it  was  H 
part  of  the  consideration  of  the  sale.  With  the  same 
view  the  legislature  reduced  the  size  of  the  tracts  from 
1000  to  400  acres,  so  that  on  every  tract  ef  400  acres 
they  might  have  a  soldier*.  It  was  not  their  intention  that 
a  large  tract  should  be  purchased  by  any  one  person  qp 
body  of  men.  They  meant  to  have  a  family  upon  every 
tract  of  400  acres.  The  Holland  company  purchased 
1162  tracts,  which  was  to  produce  11 62  soldiers,  distri- 
buted among  the  same  number  of  tracts.  I'he  object  ^as, 
that  the  country  should  be  settled  during  the  war,  if  jpos- 
sible,  so  as  to  form  a  barrier  against  the  incursions  of  the 
Indians.  But  it  is  said  a  peace  was  ih  contemplation. 
If  so,  why  did  ihey  enact  the  proviso— why  stipulate  for 
immediate  settlement — why  oblige  purchasers  to  persist 
in  their  endeavours  ?  Immediate  settlement  was  the  object; 
and  if  so,  they  could  not  mean  to  limit  the  perseverance  to 
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The  preamble  states  that  the  pric^  at  which  they  had 
been  held  was  so  high  as  to  discourage,  not  purchasers, 
but  actual  settLrs. 

The  2d  section  offers  the  lands  *^  for  sale  to  persons 
who  will  cultivate,  improve,  and  setde  the  same,  or  cause 
the  same  to  be  cultivated,  improved,  and  settled". 

The  3d  section  declares,  that  *^  iipon  the  application  of 
any  person  who  may  have  settled  and  improved^  or  is 
desirous  to  settle  and  improve^  a  plantation  within  the 
limits  aforesaid,  to  the  Secretary  of  the  Land  Office, 
there  shall  be  granted  to  him  a  warrant  for  any  quantity 
of  land  within  the  said  limits,  not  exceeding  400  acres, 
requiring  the  sur\'eyor  to  cause  the  same  to  be  survey-, 
edfor  the  use  of  the  grantee,  his  heirs  and  assigns 
forever." 

The  5tl  section  prohibits  the  deputy  surveyor,  by 
virtue  of  <zn^  warrant,  to  survey  any  tract  of  land  that 
may  have  been  actually  .settled  and  improved  iirior  to 
the  .date  of  th«  entry  of  such  warrant  with  the  deputy 
aUrvcjor  of  the  district,  except  for  the  owner  of  such 
settlement  and  improvement. 

The  8th.  section  authorises  the  deputj''  surveyor, 
upon  application  of  any  person  who  has  made  an  actual 
settlement  and  improvement^  to  survey  and  mark  out  the 
lines  of  the  tract  to  which  such  person  may,  by  con- 
forming to  the  provisions  of  this  act,  become  entitled  by 
virtue  of  such  settlement  and  improvement y  provided  it 
does  not  exceed  400  acres*. 

T^ie  10th  section  provides,  that  the  lands  thus  actu- 
ally settled  and  improved^  according  to  the  provisions  of 
this  act,  shall  remain  liable  for  the  purchase  money  and 
interest  from  the  dates  of  the  improvements.  And  if 
such  actual  settler,  not  being  hindered  as  aforesaid  by 
<lcath,  or  the  enemies  of  th^  United  States,  shall  ne- 
gleet  to  apply  for  a  warrant  in  ten  years  after  the  pass- 
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ing  of  this  act|  the  commonivealth  may  grant  the  same 
lands  to  others,  by  warrants  reciting  such  defaults. 

The  9th  section  contains  a  condition  precedent, 
and  if  it  be  not  strictly  complied  with,  the  purchaser 
has  not  title.  It  is  a  part  of  the  contract  made  with 
his  eyes  open.  The  act  must  be  construed  as  a  con- 
tract* The  several  parts  must  be  considered  together. 
The  second  and  third  must  refer  to  the  ninth  section, 
and  be  controuled  by  it.. 

What  is  a  condition  precedent  ?  It  is  a  condition 
to  be  performed  before  the  estate  can  vest.  As  if  a 
man  grant  that  if  A.  pay  100  marks  before  such  a  day, 
he  shall  have  the  land.  No  tide  will  vest  until  the  100 
marks  are  paid. 

It  has  been  considered  as  a  conditior  precedent  by 
every  judge  who  has  passed  sentence  upon  it.  Thus, 
Jtutge  Teates^  in  giving  his  opinion  in  the  case  pf  the 
marSamus^  says,  ^*  It  is  admitted  on  all  sides,  that  the 
terms  of  actual  settlement  and  residence,  are,  in  the  first 
place,  precedent  conditions,  to  the  vesting  of  absolute 
estates  .in  these  lands,  and  I  cannot  bring  myself  to  be- 
lieve that  they  are  dispensed  with  by  unsuccessful  ef- 
forts, either  in  the  case  of  warrant-holders  or  actual 
settlers*"*    The  condition  is  not  dispensed  with  but  in 


HlTTOEKO- 

P£r's  LE88EB 

V. 

Douglass. 


*  This  question  has  ^een  a^^tated  in  a  variety  of  forms  in  the  SUte . 
of  Pennsylvania,  and  a  ^<^t  degree  of  sensibility  is  said  to  have, 
been  excited  upon  the  subject  In  the  year  1800  a  rule  was  ob- 
tained in  the  Supreme  Court  of  Pennsylvania,  by  the  Holland  Com- 
'pany,  upon  the  Secretary  of  the  Land  Office,^  to  show  cause  why  a 
mandatnug  sliould  not  be  awarded,  commandir||^  hiro  to  prepare  and 
deliver  patents  for  various  tracts  of. land  fbr  which  they  had  obtain- 
ed warrants  under  the  act  of  April  3d,  1792.  The  judges  delivered 
theb  opinions  in  the  fouowing  terms  : 

Shipfsk,  Chief  Just]ce.-^The  legislature,  by  the  act  of  3d 
April,  1792,  meant  to  sell  the  remaining  lands  of  the  State,  particu- 
larly those  lying  on  the  north  and  west  of  the  rivers  Ohio  and  Alle- 
ghany. The  consideration  money  was  to  be  paid  on  issuing  the  war- 
rants. They  had,  likewise,  another  object,  namely,  the*,  if  possible, 
the  landtf  should  be  settled  by  improvers.  The  latter  terms,  however, 
were  not  to  be  exacted  frpm  the^antces  at  all  events.  The  act  pass- 
edat  a  time  when  hostilities  existed  on  the  part  of  the  Indian  tribes. 
It  was  uncertain  when  they  would  cease  ;'the  le^slature,  therefore, 
contemplated,  that'  warrants' might  b'*  taken  out  during  the  exist- 
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ence  of  these  hostilities,  wliich  might  continue  so  k>ng^,  as  to  make 
it  impossible  for  the  warrantees  to  make  the  settlements  required, 
for  a  length  of  time  ;  not,  perhaps,  until  after  these  hc*i»tilities  should 
entirely  cease.  Yet,  they  make  no  provision  that  the  settlements 
should  be  made  within  a  reasonable  time  after  the  peace  ;  but  ex- 
pressly within  two  years  ailer  the  dates  of  the  warrants.  As,  how- 
ever, they  wished  to  sell  the  lands,  and  were  to  receive  the  consid- 
eration money  immediately,  it  would  ^ave  been  unreasonable,  and, 
probably,  have  defeated  the iryiews  in  selling,  to  require  settlements 
to  be  made  on  each  tract  of  four  hundred  acres,  houses  to  be  built, 
and  lands  to  be  cleared,  in  case  such  acts  should  be  rendcj ed  im- 
possible by  the  continuance  of  Ihe  Indian  war.  They,  therefore, 
mukc  the  proviso,  which  is  the  subject  of  the  present  di.spitte,  iu 
the  following  words  ^— '*  ProvUetL  alnoojt^  ntverthehtst  1  hat  if ;  ny 
**  such  actual  settler,  or  any  gri<Jitee,  in  any  such  onginal  or  stc- 
*'  ceeding  warrant,  shall,  by  force  of  arms  or  the  enemies  of  the 
**  United  Sutes,  be  prevented  from  making  such  actual  settlement, 
**  or  be  driven  tlierefrom,  and  shall  persist  in  his  endeavours  to  make 
"  such  actual  settlement  as  aforesaid,  then,  in  either  case,  he  and 
"  hiH  heirs  shall  be  entitled  to  have  and  to  hold  the  said  lands,  in 
'  *'  the  same  manner  as  if  the  actual  settlement  had  been  made  and 
**  continued." 

When  were  such  actual  settlements  to  be  made  r  The  same  sec- 
tion of  the  act  which  contains  the  above  proviso,  rives  a  direct  and 
unequivocal  answer  to  this  auestion — "  Within  the  space  of  two 
years  next  after  the  date  of  the  warrant."  If  the  settlements  wero 
not  made  within  that  time,  owing  to  the  force  or  reasonable  dread 
of  tlie  enemies  of  the  United  States,  and  it  was  e*.  ident  that  the 
parties  had  used  their  best  endeavours  to  effect  the  settlement, 
then,  by  tlie  express  words  of  the  law,  the  residence  of  the  impro- 
vers for  five  years  afterwards,  was  exprc  isly  dispensed  wi*h,  and 
their  title  to  the  lands  was  complete,  and  patents  might  issue  ac- 
cordingly. It  is  contended,  that  the  words  "  Persist  in  their  enr 
deavours"  in  the  proviso,  should  be  extended  to  meat.,  tliat  if  within 
the  two  years  they  should  be  prevented  by  the  Il\dlan  hostilities 
from  making  tlie  settlement,  \et,  when  they  shoiUd  be  no  longer 
prevented  by  those  hostilities,  as  by  a  treaty  of  peace,  it  was 
incumbent  on  them  then  to  persist  to  make  such  settlement.  The 
IcgisUture  might,  if  they  had  so  pleased,  have  exacted  those  terms, 
(and  they  would  n^t,  perhaps,  have  been  iiiireas<»najle)  iMit  they 
have  not  done  so  :  they  have  exprt'H»ly  confined  tlic  time  of  making 
such  settlements  to  the  term  of  two  years  from  the  dale  of  the  war- 
rant Their  meaning  and  intention  can  alone  be  sought  for,  from 
the  words  they  have  used,  in  which  tliere  seems  to  me,  in  this  part 
of  the  act,  to  be  no  great  ambigtiity.  If  the  contrary  had  been  their 
meaning,  they  wouUl  not  huve  mude  use  of  tlie  word  "endeavours," 
whi^h  supposes  a  possibility,  at  least,  if  not  a  probability,  as  things 
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then  8too4»  of  those  endeavours  failing^  on  account  of  the  tiostilities ;. 
jand  would,  therefore,  have  expressly  exacted  actual  settlements  to 
be  made,  when  the  purchasers  should  no  longer  run  any  risk  in 
makinf^  them. 

The  State  having  received  the  conaideration  money,  and  required, 
a  settlement  within  two  years,  if  not  prevented  by  enemies  ;  and  ia 
tiiat  case  dispensing  with  the  condition  of  settlement  and  residence^ 
and  declaring  that  their  title  shall  be  then  good  and  as  effectual  a* 
if  the  settlement  had  been  made  and  continued  ;  I  cannot  conceive 
they  coidd  mean  to  exact  that  settlement  at  any  future  indefinite 
time.  And  altliougli  it  is  said  they  meant  that  condition  to  be  in* 
dispensable,  and  tliat  it  must  be  complied  with  in  a  reasonable^  time, 
we  have  not  left  to  us  that  latitude  of  construction,  as  the  legi»la* 
ture  have  expressly  limited  the  time  themselves. 

It  is  urged,  that  the  main  view  of  the  leg^lature  was  to  ret  the- 
eountry  settled,  and  a  barrier  formed ;  this  was,  und«>ubtediy,  one 
of  their  views,  and  for  that  purpose,  they  have  given  extraordinary 
encouragement  to  indi\*idual  settlers ;  but  tliey  Iiad,  likewise,  evf- 
dently  another  view,  that  of  increasing  the  revenue  of  the  State,  by 
the  sale  of  the  lands.  Tlic  very  title  of  the  act  is,  "  for  the  sale  of 
the  vacant  lands  within  tliis  commonwealth ;"  this  latt/er  object  they 
have  really  effected,  but  not  by  the  means  of  the  voluntary  settlers : 
it  could  alone  i)e  effected  by  the  purses  of  rich  men,  or  liirge  com- 
panies of  men,  who  would  not  have  been  prevailed  upon  to  lay  out 
such  sums  of  money  as  they  have  done,  if  thev  ha.d  thought'thtis 
purchases  were  clogged  with  such  impracticable  conditions. 

I  have  hitheito  argued  upon  the  presumption,  that  the  word» 
**  persist  in  their  endeavours,**  relate  to  the.  grantees,  as  well  as  tlic 
S'sttlers ;  but,  in  considering  the  words  of  the  proviso,  it  may  be 
well  doubted,  whether  thev  relate  to  any  other  grantee  or  settler, 
than  those  who  have  been  driven  from  tlieir  settlements  j  the  word 
•*  persist,**  applies  very  properly  to  such  :  the  words  of  the  proviso 
are»  **  If  such  actual  settler,  or  any  grantee,  shall,  by  force  ffi  arms 
of  the  enemies  of  the  United  States,  be  prevented  from  making  sucU 
settlement,  or  be  driven  therefrom,  and  shall  pcrsis*  in  his  endeavours 
to  make  sucli  actual  settlement ;  then,  in  either  case,  he  and  hi^ 
heirs  shall  be  entitled,**  &c.  Here,  besides,  that  tlie  grammuticul 
construction  of  referring  the  word  "  persist,**  to  the  last  antece- 
dent, is  best  answered,  but  the  sense  of  it  is  only  applicable  to  set- 
tlements begun,  and  not  to  t]ie  condition  of  the  grantees.  There 
are  two  members  of  the  sentence,  oi>e  relates  to  tlie  grantees,  who, 
it  is  supposed,  may  be  prevented  from  making  their  scttleinenu  : 
The  other  to  the  settlers  who  are  supposed  to  be  driven  away  ff^m 
the  settlcmentH.  The  latter  words,  ^  an  to  them,  arc  projier  i  as  to 
the  gnwtccs,  who  never  bagam a  stettleimpt,  improper.    The  act 
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Mysy  in  either  coae,  that  is,  if^he  gmiteet  are  prevented  from 
making  their  ■ettlementa/  or  if  the  settlers  are  driven  awny,  and 
persist  in  their  endeavours  to  complete  their  settlements*  in  either 
case  they  shall  be  entitled  to  the  land. 

I  will  not  say  this  constractioc  is  entirely  free  from  doubt— if  it 
WBS»  there  would  be  an  end  of  the  question. 

But  taking^  it  for  granted,  as  it  has  been  done  at  the  bar,  thai 
the  words  relate  to  the  grantees,  as  well  as  the  settlers  }  yet,  al- 
thouffh  inaccurate,  with  regard  to  the  former,  it  seems  to  me,  the 
kgisiatore  could  only  mean  to  exact  from  the  grantees,  their  best 
ei&eavours  to  make  Uie  settlements,  within  the  space  of  two  years 
from  the  date  of  their  warrants  ;  at  the  end  of  which  time,  ir  they 
have. been  prevented  from  complying  with  the  terms  of  the  law,  by 
the  actual  force  of  jthe  enemy,  as  they  had  actually  paid  for  the 
land,  they  are  then  entitled  to  their  patents.  If  the  legislature 
really  meant  differentlv,  all  I  can  say,  is,  that  they  have  very  un< 
fortunately  expressed  tneir  meaning. 

The  propriety  of  awarding  a  mandamus,  is  another  question^ 
which  I  mean  not  to  discuss,  as  I  presume  a  decision  of  a  majority 
of  the  Court  will  make  it  unnecessary. 

YxATEs,  Justice.— I  have  ling  hoped  and  flattered  mvself,  that 
the  difficulties  attendant  on  the  present  motion,  would  have  been 
brought  before  the  justice  and  eauity  of  the  legislature  for  solution, 
and  not  come  before  the  judicial  authoHty,  who  are  compelled  to 
deliver  the  law  as  they  find  it  written  for  decision  ;  the  Question 
has  often  occured  to  our  minds,  under  the  act  of  3d  or  April, 
1793,  which  has  so  frequently  engaged  our  attention  in  our  western 
circuits. 

The  Holla^  Company  liave  paid  to  the  State,  the  consideratiofi 
money  of  one  thousand  one  hundred  and  sixtv-two  warrants,  and 
the  surveying  fees,  on  one  tliopsand  and  R>rty-eight  tracts  of 
land  ;  besides  making  very  considerable  expenditures  by  their  ex- 
ertions, honourable  to  themselves,  and  useful  to  the  community,  (aa 
baa'been.£orwctly.  stated)  in  order  to  effect  settlements.  Compu- 
ung.the  sums  advanced,  the  lost  tracts,  by  prior  improvements  and 
tntci'ferences,  and  the  quantity  of  one  hundred  acres  granted  to 
each  individual  for  making  an  actual  settlement  on  their  Unds  { it  is 
said,  Uiat  averaging  the  whole,  between  two  hundred  andlhir^  snd 
two  hundred  and  forlv  dollars,  have  be^n  expanded  by  the  com- 
pany, on  each  tract  of  land  they  now  lay  claim  to. 

The  Indian  war  which  ra^d  previous  to,  and  at  the  time  of  the 
passinjiT  of  the  law,  and  lintil  the  ratification  of  the  treaty  at  Fort 
Granville,  must  have  thrown  insurmountable  bars  in  the  way  of 
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By  the  proviso  no  time  is  limited  for  the  peraisU 
ifig.  Wc  say  it  means  persisting  with  effect ;  otherwise 
the  object  of  the  legislature  would  be  totally  defeated 
if  the  war  should  continue  two  years  after  the  dates  of 
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those  persons,  -who  were  desirous  of  sitting  down  iminediatelj  oil 
lands,  at  any  distance  firom  the  military  posts.  These  obstacles 
must  necessarily  have  continued  for  some  time. after  the  removal  of 
impendinr  danger,  from  imperious  circumstances  :  the  scattered 
sute  of  the  inhabitants,  and  the  difficulty  of  early  collecting  sup- 
plies of  provisions  :  Besides,  it  is  obvious,  that  settlements,  m 
most  instances,  could  not  be  made,  until  the  lands  were  designa.t- 
ed  and  appropriated  by  surveys,  and  more  especially  so,  wnere 
warrants  have  express  relation  to  others,  depending  on'  a  leading 
warrant,  which  particularly  locates  some  known  spot  of  ground. 

On  the  head  of  merit,  in  the  Holland  Land  Compaiw'^  sparing  no 
expense  to  procure  settlements,  I  believe  there  are  few  aissenting 
voices  beyond  the  mountains :  and  one  would  be  induced  to  con- 
clude, that  a  variety  of  united,  equitable  circumstances,  would  not 
fail  to  produce  a  proper  degree  of  influence  on  the  public  will  of 
the  community.  But  we  are  compelled  by  the  duties  of  our  office, 
to  give  a  judicial  opinion,  upon  the  abstract  legal  question^- 
whcther,"if  a  warrant-holder,  under  the  act  of  3d  of  April,  179^ 
has  beg^m  to  make  his  actual  settlement  and  is  prevented  from. 
completing  the  same,  "  by  force  of  arms,  of  the  enemies  of  the 
United  States,  or  is  driven  therefrom,"  and  shall  make  new  en- 
deavours to  complete  the  same  }  but  fkils  in  the  accomplishment 
thereof,  the  conaition  of  actual  settlement  and  residence  is  dispens- 
-cd  with  and  extihg^shed  ? 

I  am  constrained,  after  giving  the  subject  ever^  consideration  in 
my  power,  to  declare,  that  I  hold  the  negative  or  the  proposition, 
for  the  following  reasons,  collected  from  the  body  of  the. act  itself. 

1.  The  motives  inducing  the  legislature  to  enact  the  law,  are  dis- 
tinctly marked  in  the  preamble,  3iat  '*  the  prices  fixed  by  law  for 
other  lande,"  (than* those  included  in  ^he  Inaian  purchase  of  1768) 
are  found  to  be  so  high,  as  to  discourage  actval  tettle/t  from  pur- 
chasing and  imfiroviug  the  same."    x3  State  laws,  209. 

2.  **  The  lands  lying  north  and  west  of  the  rivers  Ohio  and  Alle- 
ghany, and  Conewango  creek,  are  offered  for  sale  to  persons' who 
will  cultiwtte,  improve  and  tettie  the  same,  or  cotMf  the  same  to  be 
cultivated,  improved  and  settled,  stand  for  the  price  of  £7  }0, 
for  every  hundred  acres  thereof"  By  f  2.  The  price  of  lands  in 
chuai  lowered,  to  encourage  actual  settlements. 

3.  By  f  3.  ''  Upon  the  application  of  any  person  who  may  have 
settled  or  improved,  or  is  desirous  to  settle  and  improve,  a  planta- 
tion within  the  limits  aforesaid  ;  there  shall  be  granteil  to  hiip  a 
warrant  not  exceeding  four  hundred  acres,"  &c. 

Vol.  m.  F 
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IftiiiBKo..    the  warrants.     Besides,  the  proviso  would  be  repu^ 
*■"*' ^"'**^'^  nantto  the  enacting  clause,  and   therefore  void.     It 
Douglass.     o^^Y  pi^vides  that  the  incipient  title  should  not  be  lost 
during  the  war,  if  thereby  the  settleineni  wasprevent* 


The  applicttion  gitoted,  is  not  to  take  np  lands  ;  but  it  must  be 
accompanied,  either  by  a  previous  settlement  and  improvement* 
or  expressions  of  a  desire  to  settle  and  improve  a  plantatioo  s  and 
in  this  form  all  siKh  warrants  have  issued. 

4.  Bv  S^  5.  **  Lands  aetuaUj  settled  and  improved^  prior  to  the 
date  of  the  entiy  of  a  warrant  with  the  Def>uty  Surveyor  of  the  dis- 
trict, shall  not  be  surveyed  thereon  ;  except,  tor  the  owner  of  such 
settlement  and  improvement." 

This  marked  preference  of  actual  settlers  over  warrant-holders, 
who  may  have  paid  their  money  into  the  treasuiy  for  a  particular 
tract;  even,  perhaps,  before  any  improvement  of  the  land  was 
meditated,  shows,  in  a  striking  manner,  the  intentions  of  the  le- 
^slature. 

5.  By  f  8.  "  The  Deputy  Surveyor  ofthe  district,  shall,  upon  the 
application  of  any  person,  who  has. made  an  actual  settlement  and 
improvement  on  these  lands,  survey  imkI  mark  out  the  lines  of 
the  tract  of  land,  not  exceeding  four  hundred,  for  such  applicant.** 

The  settlement  and  improvement  alone,  are  made  equivalent  to  a 
warrant ;  which  may  be  taken  out  by  section  10,  ten  years  after  tht 
time  of  passing  thta  act. 

6.  I  found  my  opinion,  on  what  I  take  to  be  the  true  and  legiti- 
mate construction  of  tlie  (  9  »  in  the  close  of  which  is  to  lie  found 
the  proviso,  from  whence  spring  all  the  doubts  on  the  subject. 

It  has  been  said  at  the  bar,  that  three  different  constructions 
have  been  put  on  this  section. 

1.  That  if  tlic  warrant-holder  has  been  prevented  by  Indian  hos- 
tilities, from  making  his  settlement  within  two  years,  next  after 
the  date  of  liis  warrant,  and  until  tlie  22d  of  December,  iTifo  ;  (the 
time  of  ratification  of  General  Vfayne's  treaty)  the  condition  of  scc- 
.Uement  and  residence  is  extinct  and  gone. 

9.  That  thoujyh  such  prevention  did  not  wholly  dispense  with  the 
condition,  it  hliulcred  its  running  within  that  period ;  and  that  the 
jrrantee's  persisting  in  his  endeavours,  to  make  an  actual  settle- 
ment and  residence  i>>r  live  years,  or  within  a  reasonable  time 
Uiercafter,  shall  be  deemed  a  full  compliance  with  tlie  condition : 
And, 

3.  That  in  all  events,  cNccpt  the  death  of  the  party,  the  settle- 
sient  and  residence,  shall  precede  the  vesting  of  the  complete  and 
absolute  estate. 
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cAm    Every  person  who  claims  under  this  act  must  be  Hut oBca- 

an  actual  settler*     It  does  not  say  that  if  the   grantee,  ^»«'»»'"»" 

or  actual  settler  shall  be  prevented,  or  driven  away,  'Dovglass* 
he  shall  hold ;  but  if  prevented,  or  driven  away,  and  he 
shall  ferftiutj  then  he  shall  hold. 


Though  such  (^at  disagreement  has  obtaine<l,  as  to  the  true 
meaning;>  of  this  $  9,  both  sides  agreed  in  this,  that  it  is  worded 
very  inaccurately,  inartificially,  and  obscurely.  Thus,  it  will  be  found 
towards  the  beginning  of  tlie  clause,  that  the  words  '*  actval  tfttlc- 
fnaa^*  are  used  in  an  extensive  sense,  as  inclusive  of  residence  fur 
five  years ;  because  its  constituent  parts  are  enumerated  and  de- 
scribed, to  be  by  "  dfaring,  ftncing  and  cultivatingy  at  least  t\ro 
acres  for  every  hundred  acres,  contained  in  one  sur\'ey  ;  erecting 
thereon,  a  messuage  for  the  habitation  of  man,  and  residing,  or 
causing  a  family  to  reside  thereon,  for  tlie  space  of  five  years,  nest 
followini^  his  first  settling  the  same,  if  he  or  she  shall  so  long  live." 
In  the-middle  of  the  clause,  the  same  words  are  used  in  a  more 
limited  sense,  and  arc  coupled  with  the  expressions  *'  and  resi- 
dence,** and  in  the  close  of  the  section,  in  the  proviso,  the  same 
words,  as  I  understand  tliem,  in  a  strict  grammatical  constructioa 
of  the.  whole  clause,  must  be  takenMn  the  same  lai*geand  compre- 
hensive sense,  as  they  first  conveved  j  because  the  terms  "  such 
actual  settlement,**  used  in  the  middle  of  the  section,  are  repeated 
in  the  provisii,  and  refer  to  the  settlement  described  in  the  forego- 
ing part :  and  the  words  *'  actual  settlement,  as  aforesaid,**  evident- 
ly relate  to  the  enumeration  of  the  qualities  of  such  settlement  :— 
Again,  the  confining  of  the  settlement  to  be  within  the  space  of 
two  years,  next  after  tiie  date  of  the  warrant,  seems  a  strange 
provision.  A  war  vrith  the  Indian  natives  subsisted  when  the  law 
passed,  and  its  continuance  was  uncertain.  The  state  of  the  coun- 
try might  prevent  tlie  makinp:  of  surveys  for  several  years  ;  and  un- 
til the  lands  were-  appropriated  by  surveys,  the  precise  places 
ivfaere  they  lay,  could  not  be  ascertained  generally. 

Still  I  apprehend  that  the  intention  o*  the  legislature  may  be 
fairly  collected  fivm  their  own  words.  But  I  cannot  accede  to  the 
first  construction,  said  to  have  been  made  of  tlie  proviso  In  this 
ninth  section  ;  because  it  rejects  as  wholly  superfluous,  and  as- 
signs no  operation  whatever,  to  the  subsequent  expressions,  "  if  any 
grantee  shall  persist  in  his  endeavours,^*  &c.  which  is  taking  aa 
unwarrantable  liberty  with  the  law.  Nor  can  I  subscribe  to  the  se- 
cond construction  stated,  because  it  appears  to  me  to  militate 
against  the  general  spirit  and  words  of  the  law,  and  distoits  its 
great  prominent  features  in  the  passages  already  cited,  and  for 
otl^er  reasons  which  I  shall  subjoin.  I  adhere  to  the  thiid  construc- 
tion, and  will  now  again  consider  the  f  9.  It  enacts,  in  the  first 
instance,  that  '*nowan*ant  or  survey  for  lands,  lying  north  and 
west  of  the  rivers  Ohio  and  AUe^iany,  and  Conewango  creek,  shall 
vest  any  title,  uidcss  the  grantee  lias,  prior  to  the  date  of  such  war- 
rant,  maile,  or  caused  to  lie  made  ;  or  shall,  within  the  spSce  of 
two  years  next  al\er  the  date  of  tlie  same,  make,  or  cause  to  be 
^nade,  an  actual  settlement  thereon,  by  clearing,  &c.  Fremidcd  al- 
9aj^0,  nroerfhcltf.  That  if  any  such  settler,  or  any  grantect  in 
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llviD£KO;>        What  is  persisting  ?  Buying  impiements  ?  No.-^-Go- 

vxR  8  LESSEE  jj^^  ^  ^y^^  j^j  f  ^r^  j^  ^^^  contcnd  foF  that.     But  still 

Don<H.iLfls.    i(  ^  something,  and  who  is  to  detr^ine  what  it  is  f  It  is 

a  fact  which  must  be  decided  bvli  jury  in  every  case  ; 

which  would  be  productive  of  endless  litigation* 


any  such  originsl  or  flucceeding  warrant*  shall,  by  force  of  arms 
of  the  enemies  of  the  United  States,  be  prevented  from  making  such 
actual  settlement,  or  be  driven  therefrom,  and  shall  persist  in  his 
endeavours  to  make  such  actual  settlement  as  aforesaid  ;  then,  in 
either  case,  he  and  his  heirs,  sh^l  be  entitled  to  have  and  to  bold 
the  said  lands,  in  the  same  manner,  as  if  the  actual  settlement  had 
)>cen  made  and  continued.'* 

'<  Persist"  is  the  correlative  of  attempt  or  endeavour,  and  signi* 
fics  "  hold  on,"  **  persevere,"  &c..  the  be|^nning  words  of  the 
flection,  restrict  the  settlement,  "  to  be  withm  two  years  next  after 
the  date  of  the  warrant,  6y  clearings  Cfc  and  by  reeiding^t  the  space 
of  five  years,  next  follcming  his  '6rst  settling  of  the  same,  if  he  or 
ahe  shall  so  long  live,"  and  in  default  thereof,  annexes  a  penalty  of 
forfeiture  in  a  mode  prescribed  ;  but  the  proviso  relieves  against 
this  penalty,  if  the  grantee  is  prevented  from  making  auch  settle- 
ment by  force.  Sec.  and  shall  pereUt  in  hie  endeanmtre  to, make  eueh 
actual  settlement,  as .  aforesaid.  The  relief,  then,  as  I  read  the 
words,  goes  merely  as  to  the  times  of  two  years  next  after  the  date 
of  the  .warrant,  and  five  years  next  following  the  party's  first 
settling  of  the  same;  and  the  proviso  declares,  that  persisting,  Crc. 
shall  be.  equivalent  ta  a  continuation  of  the  settlement 

To  be  more  intelligible,  'I  paraphrase  the  ninth  section  thus  :•>— 
Every  warrant-holder  shall  cause  a  settlement  to  be  made  on  his 
lands  within  two  yean'  jiext  afler  the  date  of  his  warrant,  and  a 
residence  thereon  for  five  years  next  following  the  first  settlement, 
on  pain  of  forfefture,  by  a  new  warrant.  Nevertheless,  if  he  shall  ' 
be  uttemipted  or  obstructed  by  extqmal  force,  from  doing  these 
acts  within  the  limited  ikrio^s,  and  shall  afterwards  persevere  in 
his  efforts  in  a  reasonable  time,  after  tiie  removal  of^uch  force,  un- 
til those  objects  are  accomplished,  no  advantage  Bhall-.be  taken  of 
him  for  the  want  of  a  nuccessive  continuation  If  his  settlement. 

The  construction  I  have  adopted,  appears  to  me  to  restore  per- 
fect a^nimetry  to  the  whole  act,  and  to  preserve  its  dite  proportions. 
It  affords  an  easy  answer  to  the  ingenious  question,  proposed  by  the 
counsel  of  the  Holland  Company  v  If,  say  they,  immediately  after 
a  warrant  issues,  a  settler,  without  delay,  goies  on  tlie  ground  the 
]lth  April,  1792,  and  stays  there  until  the  next  day,  when  he  is 
driven  ofJ'  by  a  savage  enemy,  after  a  gallant  defence  j  and  then 
fixes  his  residence  its  near  the  spot,  as  he  can  consistently,  with 
his  personal  safety,  docs  the  warrantee  lose  all  pretensions  of 
rquity  ?  Or,  supfmac  he  has  the  good  fortune  to  continue  there, 
firmly  adhering  to  the  soil,  for  two  or  three  years,  during  the  In- 
dian hostiliU.^£  ;  ^ut  is,  at  length,  compelled  to  romovc  by  a  super 
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When  the  prevention  ceased,  they  were  to  settle  in  a    Huidbko- 
reasonable  time  ;  otherwise  the  purchaser  of  1 793  would  »Ba'sL"8»B 
be  in  a  better  situation   than  the  purchaser  of  1796,  be-    jjouglass. 
cause  the  former  would  get  his  title  without  the  condi- 
tion of  settlement. 


rior  force  ;  is  all  to  go  for  nothing,  and  must  he  necessarily  begpn 
Rf^ain  ?  1  answer  to  Soth  queries,  in  the  negative  ;  By  no  means.*— 
The  proviso  supplies  the  cliasm  of  successive  years  of  residence  ; 
for  every  day  and  week  he  resides  on  the  soil,  he  is  entitled  to  credit 
in  his  account  with  the  commonwealth  :  but,  upon  a  return  of 
peace,  when  the  state  of  tlie  country  will  admit  of  it,  after  making 
all  reasonable  allowances,  he  must  resume  the  occupation  of  the 
land,  and  complete  his  actual  settlement  ;^-4iltliough  a  charity  can- 
not taVe  place  according  to  the  letter,  yet  it  ought  to  be  performed 
cy-prct,  and  the  substance  piuvued.    2  Vem.  266.    2  Fonb,.  221. 

It  has  been  objected,  that  such  a  contract  with  the  State,  is  un< 
reasonable,  and  hard  on  those  land-holders,  and  ought  not  to  be  in-  . 
sistcd  upon  :  it  will  be  said,  in  reply,  they  knew  the  terms  before 
they  engaged  in  the  bargain,  and  must  abide  by  the  consequences. 
The  only  question  is,  whether  the  interpretations  given  of  it  be 
correct  or  not. 

7.  A  due' conformity  to  the  provisions  of  the  act,  is  equally  ex- 
kcted  of  those  who  found  their  preference  to  lands  on  their  per- 
sonal labour,  as  of  those  who  ground  it  on  the  payment  of  money. 
I  know  of  no  other  distinctions  between  these  two  sets  of  land- 
holders, as  to  actual  settlement  and  residence ;  than  that  the  claims 
of  the  former,  must  be  limited  to  a  single  plantation',  and  the  la- 
bour be  exerted  by  them,  or  under  tlieir  direction  ;  while  the  lat- 
ter may  purchase  as  many  warrants  as  they  can,  and  make,  or 
cause  to  be  made,  the  settlemenU  required  by  law.  Additon,  340, 
341. 

It  is  admitted,  on  all  sides,  that  the  terms  of  actual  settlement 
and  residence,  are,  in  the  first  place,  precedent  conditions,  to  the 
vesting  of  absolute  estates  in  these  lands  ;  and  1  cannot  bring  my- 
self to  believe,  that  they  are  disnensed  with,  by  unsuccessful  efforts, 
either  in  the  case  of  warrant-holders,  or  actual  settlers.  In  the 
latter  instance,  our  uniform  decisions  have  been,  that  a  firm  ad- 
herence to'the  soil,  unless  cpntrouled  by  imperious  circumstances, 
was  the  great  criterion,  which  marked  the  preference  in  suck 
cases  ;  anid  I  have  seen  no  reason  to  alter  my  opmion. 

8.  Lastly,  it  is  obvious  from  the  preamble,  and  $  2,  that  the  set- 
tlement of  the  country,  as  well  as  tlie  sale  of  the  lands,  were  me- 
ditated by  this  law  ;  the  latter,  however,  appears  to  be  a  seconda- 
ry  object  with  the  legislature.  The  peopling  of  the  counti^,  by  a 
nardy  race  of  men,  to  the  most  extreme  frontier,  was  certamly  the 
most  powerful  barrier  against  a  savage  enetny. 

HAvxng  been  thus  minute,  and  I  fear  tedious,  in  delivering  my 
opinion.  It « remains  for  me  to  say  a  few  words,  respecting  those 
ucrsons  who  have  taken  posscssionof  part  of  these  lands^  supposing 
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HVTDeKO- 
V. 

Douglass. 


If  the  settlement  is  begun  within  the  two  years,  and 
continued  for  five  years,  it  is  sufficient*  Until  a  sur* 
vey  there  could  be  no  appropriation  ;  and  until  appro- 
priation ihere  could  be  no  settlement — and  there  could 
be  no  elFectual  residence  unless  the  settlement  was  made 


the  warrants  to  be  dead,  according  to  the  cant  nord  of  the  day,  and 
-wliOy  though  not  parties  to  this  suit,  are  asserted  to  be  implicated 
in  our  decision.  If  the  lands  are  forfeited  in  the  e\e  of  the  Ikig 
though  they  ha^e  been  fully  paid  for,  the  breach  of  the  condition 
can  only  be  taken  advantage  of  by  the  Qommonwealth,  in  a  method 
prescribed  by  Ihw.  Innumerable  mischiefs,  and  endless  confusion, 
would  ensue,  from  individuals  taking  upon  themselves  to  jud^e 
when  warrants  and  sui*yeys  cease  to  nave  validity,  and  mak- 
ing entries  on  such  lands  at  their  will  and  pleasure.-  I  will  repeat 
what  we  told  the  jur}-  in  Morris'  lessee  v.  Neighman  and  Shaines  : 
'{.If  the  expressions  of  the  law  were  not  as  particular  as  we  find 
them,  we  should  have  no  difficulty  in  pronouncing  that  no  persons 
should  take  advantage  of' their  own  wrong,  and  that  it  does  not  lie 
in.  the  mouths  of  men,  like  those  we  are  speaking  of,  to  say  the 
warrants  are  dead  ;  we  will  uikeand  withhold  the  possessi'm,  and 
thei*eby  entitle  ourselves  to  reap  benehts  from  an  unlawful  act." — 
On  the  whole,  I  am  of  opinion,  that  the  rule  should  be  discharged. 

Smith,  Justice. — ^I  have  had  a  full  opportunity  of  considering  the 
•pinion  delivered  by  my  brother  Teates;  and  as  I  perfectly  concur 
in  all  i^h  principles,  I  shall  confine  myself  to  a  simple  declaration 
of  astentv  I  could  not  hope,  indeed,  to  add  to  the  argument ;  and 
I  am  certain  I  could  not  equal  the  language,  which  he  has  used  on 
the  occasion. 

By  thb  Couat.    Let  the  rule  be  discharged.* 

*  Since  this  decinion  was  pronounced,  the  subject  has  been 
revived  and  aj^^tated  in  various  interesting  forms.  In  the  winter  of 
1801—3,  several  petitions  were  presented  by  the  intruders  to  th« 
legislature,  reqttesting  their  interposition,  but  the  committee  of  the 
Senate  to  whom  these  petitions  were  referred,  reported  against 
them  and  admitted,  that  the  controversy  belonged  exclusively  to  the 
courts  of  justice.  But  soon  afVer  this  report  was  made,  a  bill  whs 
introduced,  which  recites  the  existing  controversies,  gives  a  legis- 
lative o(>inion  agaifist  the  claim  of  the  warrantees,  and  institutes  an 
extraordinary  tribunal,  to  hear  and  decide  between  the  parties.^ — 
The  appearance  of  this  bill  produced  two  remonstrances  from  the 
Holland  Company,  but  without  effect  As  soon  as  it  became  % 
law,  the  Attorney -General  and  the  Counsel  for  the  Company  were 
invited  to  a  conference  with  the  Judges,  on  the  carrying  of  it  into 
effect ;  but,  upon  mature  consideration,  the  Counsel  for  the  Com- 
pany declined  taking  any  part  in  the  business,  and  assigned  their 
reasons  in  a  letter  addressed  to  the  Judges,  dated  the  34th  of  June, 
1802.  An  issue  was  then  formed,  by  the  direction  of  the  Judges, 
which  was  tried  at  Sunbury,  on  the  25th  of  November  following, 
before  Jcattt,  Smith  and  Brackenridge,  Justices. 
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vithm  the  two  years.  Did  the .  legislature  mean  to  dis- 
pense with  the  five  years  residence,  if  the  settlement 
could  not  be  made  in  two  years  i  The  9th  section  says,  the 
tith  shall  not  vest,  unkss^  &c«  The  only  difficulty  was,  to 
limit  the  time  within  which  the  settlement  should  be  made* 


ver's  lessem 

DOVGLASB. 


Tike  Charge,  u  dellTercd  hj  Mr.  Juttice  Teatett  is  as  followa  :^. 

Tbtt  the  deciskm  of  the  Court  and  Jury  on  the  preaent  feigned 
isaue  should  *'  settle  the  controversies  arisihr  from  contending 
claims  to  lands  north  and  west  of  the  rivers  Ohio  and.AUeffhany 
and  Cone  wango  creeks*'  is  an  event  devoutly  to  he  wished  for  by 
every  good  citizen.  '*  It  is  indispensably  necessary  that  the  peaco 
of  that  part  of  the  State  should  be  preserved,  and  complete  jus- 
tice done  to  all  parties  interested,  as  elFectually  as  possible."-^ 
(Close  of  PreEmble  to  the  Act  of  3d  Aprils  1802,  p.  15S,) 

We  have  no  hesitation*  in  declaring,  that  we  are  not  without  ous 
fears  that  the  good  intentions  of  the  legislature,  expressed  in  tho 
law  under  which  we  now  sit,  wiU  not  be  eflected.  We  hope  We< 
f hall  be  hi^py  enough  to  acknowledge  our  mistake  hereafter. 

It  is  obvious  that  the  validity  of  the  clums  of  the  warrant-holders, 
as  weU  as  of  the  actual  settlers,  must  depend  upon  the  true  and 
correct  construction  of  the  act  of  the  3d  April,  1793,  considered  a* 
a  solemn  contract  between  the  commonwealth  and  each  individuaU 

The  circumstances  attendant  on  each  particular  case  may  vary 
the  general  le(^  conclusion  in  many  instances. 

We  proceed  to  the  discharge  of  the  duties  enjoined  on  oa'by  the 
late  act 

The  first  question  proposed  to  our  consideration  is  as  follows  :•» 

Are  warrants  heretofore  granted  under  the  act  of  the  3d  April, 
1793,  valid  and  effectual  in  law  against  this  commonwealth,  so  as  to 
bar  this  commonwealth  ftom  {granting  tlie  same  land  to  other  appli- 
cants under  the  act  aforesaid,  in  cases  where  the  warrantees  havo 
not  fully  and  fairly  complied  with  the  conditions  of  settlement,  im« 
provefpent  and  residence,  required  by  the  said  act,  at  any  time  be- 
fore the  date  of  such  warrants  respectively,  or  within  two  years 
after  ?  • 

It  will  be  proper  here  to  obserye,  that  on  the  motion  for  thd  man- 
damus to  the  late  Secretaiy  of  the  Land-office,  at  the  instance  of 
tbe  Holland  Company— the  Members  of  this  Court,  after  ^rea<  con-*, 
sideration  of  Uie  subject,  were  divided  in  their  opinions.  The 
Chief  Justice  seemed  to  be  of  opinion,  tliat  if  ft  warrantee  was.  **  by 
Ibrce  of  arms  of  the  enemies  off  the  United  Stati  3,  prevented  from 
making  an  actual  settlement,  as  described  in  the  act,  or  was  driven 
therefrom,  and  should  A^mr  in  his  endeavoi^s  to  make  such  actual 
settlement  thereafter,''  it  would  amount  to  a  ^  performaneo  of  the. 
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HuisBKor  If  the  settlement  b  mcoiiiplete,  he  is  still  to  persist.  If 
vBR'sLmssBK  ^jjg   improvcments    are  made,   but  the    residence  npt 

Douglass,  completed,  it  is  said  he  b  not  to  persist.  But  the  pro- 
viso says,  that  if  the  actual  settler  shall  be  driven  off, 
and  shsJl  persist^  &c.  What  is  he  to  persist  to  do  i  Some- 


condition  in  law.  Two  of  us  (Yeates  Mid  Smith)  thought,  that  in 
all  events,  except  the  death  of  tlie  party,  the  settlement  and  resi- 
dence contemplated  by  the  act,  should  precede  the  vesting  of  the 
complete  and  absolute  estate,  .and  that  "every  warrant-holder 
should  cause  a  settlement  to  be  made  on  his  lands,  within  two 
years  next  after  the  date  of  the  warrant,  and  a  residence  thereoa 
for  five  years  iiffxf  ^//ofPfW  the  first  settlement,  on  pain  of  forfeit- 
ure, by  a  new  warrant  -,  but  if,  nevertheless,  he  should  be  inter- 
rupted or  obstructed  by  the  force  of  the  enemy  from  doing  Jthose 
acts  within  the  limited  periods,  and  shall  afterwards  persevere  in 
hts  efforts  in  a  reasonable  time  afler  the  removal  of  such  force^ 
until  these  objects  should  be  accomplished,  no  advantu^  shaU  be 
taken  of  him  for  the  want  of  asuccessive  continuation  of  his  settle- 
ment"—To  this  opinion  Judge  Brackenridge  subscribes. 

It  would  ill  become  us  to  say  which  of  these  constructions  is  en- 
titled to  a  preference.  It  is  true,  that  in  the  preamble  of  the  act 
of  the  2d  April,  1802,  (p.  154)  it  is  expressed,  that  '<  it  appears 
from  the  act  aforesaid,  (3d  of  April,  1792)  that  the  commonwealth 
regarded  a  full  compliance  with  those  conditions  of  settlement,  im- 
provement and  residence,  as  an  indispensable  part  of  the  purchase 
or  consideration  of  the  land  itself"  But  it  is  equally  certain  that 
the  true  test  of  title  to  the  lands  in  question  must  be  resolved  into 
the  legitimate  meaning  of  the  act  of  1792,  extracted  ex  viceribu^ 
suisf  independent  of  any  legislative  exposition  thereof.  1  adhere 
to  the  opinion  which  I  formerly  delivered  in  Bank  ;  yet,  if  a  dif- 
ferent interpretation  of  the  law  shall  be  made  by  courts  of  a 
competent  jurisdiction  in  the  dernier  resort^  I  shall  be  bound  to  ac- 
quiesce, though  I .  may  not  be  able  to  change'  my  sentiments.  If 
the  meaning  pf  the  first  question  be,  are  titles  under  warrants  issu- 
ed under  Uie  law  of  the  3d  of  April,  1792,  for  lands  north  and 
west  of  the  rivers  Ohio  and  Alleghany  and 'Conewango  creek,  good 
and  available  agadnst  the  commonwealth,  so  as  to  bar  the  granting 
of  the  same  land  to  other  applicants,  where  the  warrantees  have 
not  fully  and  fairly  complied  with  the  conditions  of  settlement,  im- 
provement, .and  residence,  required  by  the  law,  at  any  time  be- 
fore, or  within  two  years  afler,  the  dates  of  the  respective  war- 
rants, in  time  of  trofound  peace^  lohenthey  tuere  not  prevented  from 
maAing  euch  actual  settlement  by  force  of  arma  of  the  enemies  of  the 
United  States,  or  reasonable  and  well  grounded  fear  of  the  enemies 
of  the  savages  ? — The  answer  is  readjr  in  the  language  of  the  acts 
before  us,  and  can  adroit  6f  no  hcsitaUon. 

"  No  warrantor  survey  for  those  lands  shall  vest  any  tide,  unless 
the  grantee  has,  prior  to  the  date  of  such  warrant,  made,  or  caused 
to  be  made,  or  shull,  within  the  ^pacc  of  two  years  next  afler  the 
4&te  of  the  sf^mo,  m.ike  or  cause  to  be  made,  an  actual  settlement 
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thing  certainly  which  remained  to  be  done ;  and  nothing    Hoibbko- 
remained  to  be  done  but  to  complete  his  residence.    But  »»»'»»•"»»«*• 
if  he  persist  in  his  endeavours  to  do  this,  the  time  during    Douglass. 
which  he  is  prevented  and  persists,  shall  go  to  his  cre- 
dit.    Hence  there  vaust  be  a  persistance  for  five  years  at 
least* 


thereon,  by  clearing,  &c.  and  in  default  thereof,  it  ihall  and  may 
be  lawful  to  and  for  the  commonwealth  to  issue  jiew  warrants  to 
other  actual  settlera  for  the  said  lands,  or  any  part  thereof,'*  &c— 
(Act  of  the  third  of  April,  1792,  sec.  8.)  For  <*tbe  commonwealth 
regarded  a  full  compliance  with  these  condifions  of  settlement  and 
residence  as  an  indisputable  part  of  the  purchase  or  consideration 
of  the  lands  so  granted."  (Preamble  to  act  of  1802.) 

But  if  the  true  meaning  of  the  question  be — whether,  under  nil 
given  or  supposed  circumstances  of  peace  or  mar,  of  times  of  ferr 
feet  tranquillity  or  imminent  danger,  such  warrants  are  not  ipso  facto 
void  and  dead  in  law,  twf  are  constrained  to  say,  that  our  minds  re- 
fuse assent  to  the  general  affirmative  of  the  proposition. 

We  will  exemplify  our  idcns  on  this  subject.  Put  the  case^  that 
a  warrant  taken  out  early  in  1792,  calls  for  an  island,  or  describes 
certain  land,  with  accuracy  and  precision,  by  the  course  of  waters^ 
or  other  natural  boundaries,  distant  from  any  military  post,  and 
that  the  warrantee,  after  evidencing  the  fullest  intentions  of  mak- 
ing an  actual  settlement  on  the  land  applied  for,  by  all  the  neces- 
sary preparation  of  provisions,  implements  of  husbandry,  labour* 
ers,  cattle,  &c.  cannot,  with  any  deg^e  of  personal  safety,  seat 
himself  on  the  lands  within  two  years  after  the  date  of  the  warranty 
and  by  reason  of  the  just  terror  of  savnge  hostilities.  Will  not  the 
proviso  in  the  9th  section  of  the  act  of  3d  April,  1792,  excuse  the 
temporary  non -performance  of  an  act,  rendered  highly  dangerous, 
if  not  absolutely  impracticable^  by  imperious  circumstances,  over 
which  he  had  no  controul  ? 

Or,  suppose  another  warrant,  depending,  in  point  of  descrip- 
tion,- on  other  leading  warrants,  which  the  district  Surveyor, 
either  from  tbe  state  of  the  country,  the  hurry  of  ^the  business  of 
his  office,  Oi  fuvUer  causes,  could  not  survey  until  the  two  years 
were  nearly  expired,  and  the  dcpredutions  of  the  Indians  should 
intervene  tor  tne  residue  of  the  term,  will  not  this  also  sus- 
pend the  operation  of  the  forfeiture  ?— Nothing  can  be  clearer  to 
jf#,  than  that  the  terms  of  the  proviso  embrace  and  aid  such  cases  ; 
and  independent  of  the  strong  expressions  made  use  of,  me  shoidd 
require  strong  proof  to  satisfy  our  minds  that  the  legislature  could 
possibly  meibi  to  nudcea  wanton  sacrifice  of  the  lives  of  her  citizens. 

It  is  said  in  the  books,  tha*  conditions  rendered  impossible  by  the 
act  of  Qod,  are  void.  Salk.  170.  2  Co.  79.*.  Co.  Lit.  •>06  a. 
•^90.  b.     1  Roll.  Ah.  449.  /.  50.     1  Fonh.  199. 

Vol.  Tir  (; 
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HuisEKo-        The  warrant  gave  a  right  to  enter  the  land,  to  sur- 
»«R  i  LESSEE  ygy  jj^  jj„  J  ^Q  ^^^^  ^1^^  settlement.    But  this  right  would 
Douglass.    ^^  forfeited   under    the  former  part  of  the  section^    iJ?* 
not^xercised  in  two  years. 

This  was  the  riglit  which  the  proviso  meant  to  pro- 
tect, and  nothing  more.    This  is  the  right  which  is  saved 


BvLteonditioM  precedent. must  be  strictly  performed  to  make  the 
estate  vest,  and  thoug^h  become  impossible,  even  by  the  act  of 
God,  the  esute  will  not  vest— aliter  of  coni/tioRf  tubtequent,  12  Mod. 
183.  Co.  Lit.  218.  a.  2  Vern.  339.  1  Ch.  Ca.  129.  138. 
SaUc  231.  1  Vern.  183.  4  Mod.  66.— TTe  desire  to  be  understood 
io  meaii,  that  the  **  Prevention  by  force  of  arms  of  the  enemies  of 
the  United  States,*'  does  not,  in  our  idea,  absolutely  dispense  v.  ith 
and  annul  the  conditions  of  actual  settlement,  improvement  and 
residence,  but  that  it  iwpende  the  forfeiture  by  protracting  the 
limited  periods.  Still,  the  conditions  must  be  performed  cy  pree, 
whenever  Uie  real  terror  arising^  from  the  enemy  has  subsided,  and 
he  shall  honestly  persist  in  his  endeavours  io  make  suth  actual  set- 
tlement, improvement  and  tesidence,  until  the  conditions  are  fairly 
and  iUlly  complied  with. 

Other  instances  may  be  supposed,  wherein  the  principles  of  pre- 
vention majr  effectually  be  applicable.  If  a' person,  under  the  pre- 
tence of  bein|^  an  actual  setuet,  shall  seat  himself  on  lands  pre- 
viously warranted  and  surveyed'vithin  the  period  allowed,  under  a 
fair  construction  of  the  law,  to  the  warrantee,  for  the  makinr  his 
settlement,  withholil  the  possession,  and  bbstroct  him  from  miSLing* 
his  settlement,  he  shall  derive  no  benefit  from,  this  unlawful  act — 
If  the  party  himself  is  the  cause  Wherefore  the  condition  cannot  be 
performed,  he  shall  never  take  advantage.  Co.  Lit.  206.  Dous^. 
661.    1  Roll.    Ab.  454.  pi.  &     Godb.  76.  5.  Vin.  246.  pL  25. 

We  trust  tiiat  we  have  said  enough  to  convey  our  sentiments  o» 
the  first  point.  Our  answer  to  the  question,  as  proposed,  is,  that 
.such  warrants  may  or  may  not  .be  valid  and  eflfectaal  in  law  a^^st 
the  commonwealth,  according  to  the  several  times  and  existing 
facts  accompanying  such  warrants.  The  result,  of  our  opinion, 
founded  on  our  best  consideration  of  the  matter  is,  that  every 
case  must  depend  on,  and  be  governed  by  its  own  peculiar  circum- 
stances. 

The  second  question  for  decision  is,  are  the  titles  that  have  issu- 
ed from,  the  Land-office  under  the  act  aforesaid,  whetlier  bv  war- 
rant or  patent,  good  and  effectual  against  the  commonwealth,  or 
any  pjeraon  claiming  under  the  act  aforesaid,  in  cases  where  such 
titles  have  issued  on  the  authority,  and  have  been  grounded  on  the 
certificates  of  two  Justices  of  the  Peace,  usually  called  prevention 
certificates,  without  any  other  evidence  being  given  of  the  n$ture 
and  circumstances  of  such  prevention,  Wherebjr»  ss  is  alle^d^ 
the  conditions  of  settlement,  improvement  and  residence,  req^ured 
by  the  said  acts  eould  not  be  complied  with  ; 
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by  persisting  as  long  as  the  prevention  continues.     But     Iluii>r»o 
.when  the  prevention  ceases,    the  ultimate  condition  of  '****^*****"' 
settlement  is  still  to.ljc  performed.     As  the  law  does  not    Douglas*. 
rcciuire  impossibilities,'  a  reasonable  time  after  cessation 


It  was  stated  in  evidence  on  the  motion,  for  the  mandamus,  and 
proved  on  this  trial,  tliat  the  Bourdi  of  Property  bctn|r  desirous  of 
settling  a  formaf  mode  of  certificate  on  which  patents  mi^pht  issue 
for  lands  north  and  west  of  the  rivers  Ohio  and  AUeehany,  and 
Conr\vang(»creelc,  required  the  opinion  of  Mr.  Ingcrsml,  the  then 
Attorney-General. thereon  ;  on  due.  conhidc ration,  a  form  was  after- 
wards adopted  on  the  31st  of  December,  1797,  which  was  ordered 
to  he  published  in  the  Pitlsburgph  Ga'zcttc,  and  patents  issued  of 
course,  on  the  prescribed  form  l^^ing^  complied  with. 

The  received  opinion  of  the  Supreme  Executive  Magistrate,  the 
Attorney-General,  the  Board  of  Property,  and  of  a  respectable  pn.t 
of  the  Bar,  (whose  sentiments  on  legal  questions  will  alwnys  have 
great  and  deserved  weight)  at  that  day,  certainly  wa.*,  that  if  a 
warrant-holder  was  prevented  by  force  of  arms  of  the  enemies  of 
tlic  United  States  from  making  his  actual  settlement,  within  two 
years  after  the  date  of  his  warrant,  and  afterwaixls  persisted  in  his 
endeavours  to  make  such  settlement,  that  the. condition  was  extin- 
guisned  and  gone.  PtrtUtitg  in  endeavourt,  was  construed  to  mean 
something— attempts,  essays.  Sec. — ^but  that  did  not  imply  absolute 
success,  or  accomplishment  of  the  objects  intended  to  be  eject- 
ed. By  some  it  was  thought,  that  the  endeavours  were  only  to  be 
commenturate  a4  to  the  time  of  making  the  actual  settlement,  and 
were  tantamount,  and  should  av^jl  the  parties  "  in  the  same  man- 
ner as  if  tlie  actual  settlement  *>^'*  I  been  made  and  continued.*' 

The  decisions  of  the  court  in  Morris*s  lessee  v.  Neighman  and 
others,  at  Pittsbiurgh,  May,  1799,  tended  to  make  the  former  opin- 
ion questionable;  and  two  of  the  justices  of  the  Supreme  Court 
adopted  a  different  doctrine,  in  their  judgment  between  tlie  Hol- 
land Company  and  Tcnche  Coxe. 


In  the  ar^iment  in  that  case,  it  was  insisted  by  the  counsel  for 
the  plaintiffs,  that  the  Board  of  Property  in  their  resolves,  and  tlie 
Governor  by  his  patent  represented  the  commonwealth  pni  hac  vice ; 
and  that  interests  vested  under  them  which  could  not  afterwards 
be  defeated. 

We  capnot  subscribe  herrto.  If  the  conditions  of  settlement, 
improvement  and  residence  arc  indispensable  at  all  events  ;  they 
become' so  by  an  act  of  the  different  branches  of  die  legislature. — 
The  Governor,  who  has  a  qualified  negative  in  tlie  passing  of  laws^ 
cannot  dispense  with  their  injunctions  ;  it  cannot  be  said  that  this 
case  falls  within  the  meaning  of  the  9th  section  of  tlie  second  arti- 
cle of  the  constitution.  '*  The  Governor  shall  have  power  to  remit 
lines  and  forPeiturcs  and  grant  reprieves  and  pardons  except  in  case 
of  impeachment.^'  It  relates  merelv  to  penalties  consequent  on 
public  offences,  nor  can  it  be  pret'?ntied  that  the  Board  of  Property, 
by  any  act  wliatever  of  their  own,  can  derogate  from  the  binding 
force  of  law.    But  the  fact  \h,  an  intention  of  dispensing  with  tlie 
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HuTDEKo-    of  the  war  must  be  allowed  to  make  the  settlement.     We 
PERSLFssEE  •g.jy  ^^yQ  years  is  that  reasonable  time,  because  that  was 
Douglass.    ^^^  ^"^^  originally  fixed  by  the  contract  which  was  pre- 
dicated upon  the  idea  that  there:  was  no  obstacle. 


law  of  1792  cannot,  with  any  deji^ree  of  justice,  be  ascribed  to  tlic 
Governor  or  B  >ard  of  Property  for  tli<-*  time  being.'  They  consider- 
ed themselves  in  tlieir  dlfie'rent  functions  virtually  clischarging' 
their  respective  duties  in  earning  the  act  into  execution  according 
to  the  generally  received  opinion  of  the  day  ;  they  never  intended  to 
purge  a  forfeiture  if  it  had  really  accrued,  nor  to  excuse  the  non- 
performance of  a  condition  if  it  had  not  been  complied  with  ; 
agreeabl)  to  ^he  public  will  expressed  in  a  legislative  contract. 

The  ru^.e  of  law  is  thus  laid  down  in  England.  A  false  or  par- 
tial sup.gestion  by  the  grantee  to  the  king  to  the  king^t  prejudice  / 
"wher-^bv  he  is  deceived,  will  make  the  grunt  of  the  king  void.  Hob. 
229.  Ci-o.  E.  632.  Yd  48.  1  Co.  44.  a.  51.  b.  3.  Leon.  5.  2. 
tiawk.  398.  Black.  326.  But  where  the  words  are  the  words  of  the 
king,  and  it  appears  that  he  ha*  only  miitaken  the  lav),  there  he  shall 
not  be  said  to  be  so  deceived  to  the  avoidance  of  the  grant  per  Sir 
Samuel  Eyre;  Just.  Ld.  Ray.  50.  6  Co.  55.  b  6.  b..  accord.  But 
if  any  of  the  lands  concerning  which  the  question  arises,  become 
forfeited  by  the  omission  of  certain  acts  enjoined  on  the  warrant- 
holders,  they  do  not  escheat  to  the  Governor  for  the  time  being,  for 
his  benefit,  nor  can  he  be  prejudiced  as  Governor  by  any  grant 
thereof;  they  become  vested  in  the  whole  body  of  (he  citiaenii  as 
the  property  of  the  commonwealth  subject  to  the  disposition  of  tlie 
laws. 

We  are  decidedly  of  opinion*  that  the  patents,  and  the  prev^h-' 
tion  certificates  recited  in  the  patents,  are  not  conclusive  against 
this  commonwealth,  or  any  p^son  claiming  under  ^he  act  of  3d 
of  April,  1792,  of  the  patentees  having  perfornicd  the  conditions 
enjoined  on  them,  although  they  have  pursued  the  form  prescribed 
by  the  Land-oflicers.  But  we  also  think  that  the  circumstanoa 
of  recifttl  of  such  certificates  will  not,  ipso  facto,  avoid  and  nullify 
the  patent,  if  the  actual  settlement,  impn)vement  and  residence* 
pointed  out  by  the  law,  can  be  establishei  by  other  proof. 

We  must  repeat  on  this  head,  what  we  asserted  on  the  former, 
that  evt-ry  case  must  be  governed  by  its  own  peculiar  circumstan- 
ces. Until  the  facts  really  existing,  as  to  each  tract  of  land»  are 
ascertained  with  accuracy,  the  legal  conclusion  cannot  be  drawn 
with  any  dt- gree  of  correctness.     Ex  facto  oritur  jus, 

2.  Here  we  feel  ourselves  irresistibly  impelled  to  mention  a  dif- 
ficulty, which  strikes  our  minds  forcibly.  Our  reflections  on  tlie 
subject  have  led  us  to  ask  ourselves  this  question  on  our  pillows:—  • 
What  would  a  wise,  just  and  independent  Chancellor  decree  on 
tlie  last,  question  ? — Executory  contracts  are  the  peculiar  objects  of 
Chancery  jwvisdiction,  and  can  be  specifically  enforced  by  Chancery 
alone— i^qiiiiy  forms  a  part  of  our  law,  says  the  late  Chief  Justice 
truly.    lDall.213. 
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But  it  is  said  that  the  commonwealth  alone  can  enter    Hitiveko- 
for  the  fovfeiture,  and  that  tli^re  is.  no  private  right  of  i»bk*» I'Emb* 

Cfttry*  Douglass.. 

But  if  this  is   a  condition  precedent,  no  right  ever 
vested,  and,  therefore,  there  can  be  no  forfeiture.     The 


If  it  had  appeared  to  such  a  Chancellor,   by  the  ])leadmg8  or 
other  proofs,  that  the  purchase  money  had  been   fully  paid  to  tlie 

Sivemment  by  the  individual  for  a  tract  of  land  under  tlic  law  of 
e  3d  April,  1792 — that  times  of  difficulty  and  danger  had  inter- 
,vened— that  sums  of  money  had  been  expended  to  effect  an  actual 
settlement,  improvement  and  residence,  which  had  not  been  ac- 
complished fully — ^thatby  means  of  an  unintentional  inisiaie  on  the 
part  of  the  State-officers  in  granting  him  liis  patent — not  led  to 
that  mistake  by  any  species  of  fraud  or  deception  on  the  paitof  the . 
f^antee — he  had  been  led  into  an  error  and  lulled  into  a  confidence  that 
Uie  conditions  of  the  grant  had  been  legally  complied  with,  and, 
tiierefore,  he  had  remitted  in  his  endeavours  therein : — Would  not 
he  think,  that  under  all  these  circumstances,  thus  combined,  equi- 
ty would  interpose  and  mitigate  the  rigid  law  of  forfeiture*  by  pro- 
tracting the  limited  periods  ?  And  would  it  not  be  an  additional 
{^und  of  equity,  that  the  political  state  of  the  country  has  mate- 
rially changed  since  1792,  by  a  surrender  of  the  western  p«sts  to 
the  government  of  the  United  States,  and  peace  with  the  Indian 
nations,  both  which  render  an  immediate  settlement  of  the  fron- 
tiers, in  some  measure)  less  necessar}'  than  heretofore  ? 

But  it  is  not  submitted  to  us  to  draw  the  line  of  property  to  these 
lands  ;  thev  must  be  left  to  the  cool  and  temperate  decisions  of 
others,  before  whom  tlie  questions  of  title  may  be  agitated.  We 
are  confined  to  the  wager  on  the  matters  before  us,  and  on  both 
questions  ve  have  given  you  our  dispassionate  sentiments,  farmed 
on  due  reflection,  according  to  tlie  best  of  our  judgment.  We  are 
interested  merely  as  common  citizens,  whose  safety  and  hap- 
piness is  involved  in  a  due  administration  of  the  laws.  We  pro- 
fess and  feel  an  ardent  desire  that  peace  and  tranquillity  should 
be  preserved  to  the  most  remote  inhabitants  of  this  commonwealth. 

The  same  question  was  again  agitated  in  the  Circuit  Court  of  the 
United  States,  in  April,  1803,  in  the  case  of  Balfour's  lessee  %'. 
Meade.  The  charge  of  Judge  Washington  to  the  jury,  was  as  fol- 
lows : 

Washxnoton»  Judge.— The  importance  of  this  cause  led  the 
court  to  wink  at  some  irregularities  in  the  argument  of  it  at  the 
bar,  which  has  tended  to  protract  it  to  an  unreasonable  lengrth.-^ 
Depending  on  the  construction  of  laws  of  the  state,  and  particular- 
ly on  that  of  the  3d  of  April,  1792,  it  had  at  first  the  appearance  of 
a  difficult  and  very  .complicates^  case.  It  is  not  easy  at  the  first 
reading  of  a  long  statute,  to  discover  the  bearings  of  one  section 
iiptm  another,  bo  as  to  obtain  a  distinct  view  of  the  meaning  and  in- 
tention of  the  legislature.  But  the  opinion  I  now^entertain  was 
formed  on  Saturday  before  we  parted,  open;howcverf  as  it  always 
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HviDSKo-    only  right  given  was  a  permission  wiihin  two  years  to 
i*La's  LESSEE  enter,  for  the  purpose  of  surveying  and  setriing;  but 
HooGLAss.    ^'*''  right  expired  with  the  two  years  after  the  ddtc  of 
the  warraat,  or  of  the  close  of  tlie  war. 


it  to  iuch  alterallons  at  ulterior  reason  and  argument  may  pro- 
duce. 

The  belter  to  explain,  and  to  understand  the  subject,  it  will  br. 
necessary,  to  take  a  general  view  of  the  different,  sections  of  tlia 
•ctof  the  3d  of  April,  1793,  upon  which  this  cause  must  turn.  I1i« 
first  sccticm  reduces  the  price  of  all  vacant  land,  n(;t  previously 
settled  or  improved  within  the  limits  of  the  Indian  purchase  mud'a 
in  1768,  and  all  precedent  purchases  to.50«.  for  everv  100  acres — 
that  of  the  vacant  lands  wiihin  the  Indian  purchase  made  in  1784, 
lying  east  of  Alleghany  river  and  Conewango  creek  ti  £5.  to  be 
granted  to  purchasers  in  the  m^ncr  authorised  by  forntrr  laws.— 
The  second  section  offers  for  sale  all  the  other  lands  of  the  state, 
l>mg  north  and  »vest  of  the  Ohio,  AUeg-hany  and  Conewango,  to 
persons  who  vriW  cultivatef  improve  aml^sittle  the  same,  or  cause  it 
to  be  done  at  the  price  ofiC  7.  10«.  per  hundred  acres,  to  be  located, 
surveyed  and  secured  as  (Urccted  by  tliis  law.  It  is  to  be  remarked, 
that  all  the  alxive  lands  lie  in  different  districts,  and  are  offered  ar 
different  prices.  Title  to  any  of  them  may  be  acquired  hy  tettie^ 
tnevf,  ana  to  all  except  those  lying  nortli  and  west  of  the  Ohio, 
Alleghany  and  Conewango,  by  warrant  witAeut  settlement 

The  third  section,  referring  to  all  the  above  lands,  authorises  ap- 
plications to  the  Secretary  of  the  Land^fflce  by  any  person  having 
settled  and  improved,  or  who  was  desirous  to  settle  and  improve  a 
plantation  to  6e  particularly  deteribedf  for  a  warrant  for  any  quantity 
of  land,  not  exceeding  400  aci^s  ;  which  warrant  is  to  authorise 
and  require  the  Surveyor  general  to  cause  the  same  to  be  survey- 
ed, and  to  fiuike  return  of  it^  tlie  {^-antee  paying  the  purchase  money 
and  fees  of  oiBce. — ^The  eighth  section,  which  I  notice  in  this  place, 
because  intimately  connected  with  the  tliird  section,  directs  the 
Deputy  Sur>eyor  to  survey  and  mark  tlie  lines  of  tiie  tract  upon  the 
application  of  the  settler.  This  survey,  I  conceive,  has  no  other  va- 
lidity than  to  furnish  the  particular  deecription  which  mutt  accom- 
pany tlie  application  at  Uic  Land-office  for  a  warrant. 

The  fourth  section,  amongst  other  regulations,  protects  the  title  ol' 
an  actual  settler,  ngainst  a  warrant  entered  with  the  Deputy  Sur- 
veyor posterior  to  such  actual  settlement. 

T!ic  ninth  section,  referring  exclutively  to  the  lands  north  and 
west  of  the  OJiio,  Alleghany  and  Conewango,  declares,  "  that  no 
warrant  or  survey  of  l.-uuls  within  that  district,  shall  gi%-e  a  title  un- 
less the  grantee  has,  prior  to  the  date  of  the  warrant,  made  or  cans* 
ed  to  be  made,  or  shall,  within  two  }cars  after  the  date  of  it,  make 
or  CBuse  to  be  made  .in  actual  settlement,  by  clearing,  fencing  and 
cultivating  two  acres  at  least  in  eachhundrcrl  aci*cs,  erecting  there - 
•n.  a  house  for  tlie  habitation  of  man,  and  residing,  or  catising  a  U  mi* 
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The  land  is  to  be  granted  to  other  actual  settlers-^    Hvideko^ 
this  term  is  explained  in  the '5th  and  10th  sections,  and  'br*sI'Es»c. 
means   those  who  were  actually  on  the  land  and  had 
begun   their    settlement.     The  commonwealth  could 
not  grant  these  lands  to  actual  setders  unless  there  was 


ly  to  resi^  thereon  for  five  years  next  folldwinghis  first  settling  the 
same,  if  he  shall  so  lonr  live,  and  in  default  of  such  actual  settle- 
ment and  residence^  other  actual  settlers  may  acquire  title  thereto.'-* 

Let  us  now  consider  this  case,  as  if  the  law  had  stopped  here. 
A  ^tle  to  the  land  in  controversy  lying  north  and  west  of  the  Ohio, 
AUeghafiyand  Conewango,  could  be  acquired  in  no  other  manner 
than  by  actual  settlemtnt^-no  sum  of  money  could  entitle  a  person'to 
a  warrant,  unlf  ss  the  application  was  preceded  by  actual  settlement 
on  the  land,  or  if  not  so  preceded  by  actual  settlement,  the  warrant 
would  give  no  title  unless  it  wei-e  followed  by  such  settlement 
within  two  years  thereafter. 

The  question  then  is,  what  constitutes  sach  an  actual  settler 
witliin  the  meaning  and  intention  of  this  law,  as  will  vest  in  him  an 
inceptive  title  so  as  to  authorise  tlie  granting  to  liim  a  warrant  > 
not  a  pedi*  potitio — not  the  erection  ofa  cabin,  the  clearing  or  cul- 
tivation of  a  field.  These  acts  may  desei've  the  name  of  imfirovcmentt, 
but  not  tettletnentt.  There  must  be  sJi  occupancy  accompanied 
with  a  bmafide  intention  to  reside  and  live  upon  the'  land,  either  in 
person  or  by  that«f  his  tenant^to  make  it  the  place  of  his  habita- 
tion, not  at  some  distant  day,  but  at  the  time  he  is  improving  ;  for 
if  this  intention  be  only  fixture,  either  as  to  his  owm  personal  resi- 
dence or  tliat  of  a  tenant,  then  the  execution  of  tliat  intention  by 
such  actual  residence  fixes  tlie  date  ;  tlie  commencement  of  the 
settlement,  and  the  previous  improvements  will  stand  for  uothinir 
in  the  calculation. ' 

The  ere<5tion  of  a  house,  and  the  clearing  and  cultivating  the 
ground,  all  or  either  of  them  may  afibrd  evidence  of  tlie  quo  ant- 
mo  with  which  it  was  done— of  Uie  intention  to  settle,  but  neither 
or  all  will  constitute  a  settlement,  if  unaccompanied  by  residence. 
Suppose,  then,  improvements  made,  tlie  person  making  them,  declar- 
ing at  the  time,  \hat  they  wore  intended  for  temporary  purposes  of 
convenience,  and  not  with  a  view  to  settle  and  reside ;  could,tliis  be 
called  an  actual  settlement  within  tlie  meaning  and  intention  of  the 
legislature  ?  Surely  no  :  B*it  though  such  acts  against  express  de- 
clarations of  the  quo  aniino  will  not  make  a  settlement,  it  does 
not  follow  that  the  convernc  of  the  proposition  wiU— for  a  declara- 
tion of  an  intention  to  settle  without  actually  carrying  that  intention 
into  execution,  will  not  constitute  an  actual  settlement. 

How  do  these  principles  applv  to  the  case  of  the  plaintiff.  In 
ir93,  he  leaves  the  fi>rt  at  which  he  was  stationed,  and  in  which  he 
was  an  officer,  with  a  few  soldiers  ;  cuts  dtiwn  Kome  trees,  erects 
Iburor  fivc]to/i#  (for  not  being  covered  they  do  not  dcser\-e  tlie  name 
of  cabins)  Uttd  in  fire,  six  or  seven  duys,  having  accomitlished  thif 
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iiuiDEKo-  a  pri .  ate  right  of  entry— for  there  cannot  be  actual  sct- 
'"**"**'^'^tleinent  without  actual  entr>%     These  expressions  of 

Douglass,  the  act  imply  as  complete  a  right  of  entry,  as  a  war- 
rant iiself*  By  the  aciofthe  22d  of  April,  1794,  vol* 
3.  p.  581,  636,  no  warrant  can  be  obtained  for  unim- 
proved bnds*  There  must  be  a  previous  actual  settle- 
ment. 


work,  he  returns  into  the  fort  to  his  formcf  place  of  residence. — 
Why  did  he  retreat  so  precipiutely  ?  We  hear  of  no  danger  exist- 
inf^  at  the  time  of  completing  these  labours  which  did  not  exist, 
during^  tl'ie  time  he  was  eng::g«d  in  them.  What  prevented  him 
from  proceeding  to  cover  the  cabins  and  from  mhnbitinr  them  ?— 
Except  the  state  of  general  hostility  which  existed  in  that  part  of 
tlie  country,  there  is  no  evidence  of  a  particular  necessity  for 
flieht  in  the  instance  of  this  plaintiff.  It  is  most  obvious  that  the 
object  of  his  visit  to  this  wilderness  was  to  erect,  what  he  consi- 
dered to  be  improvements  ;  but  they  were,  in  fact,  uninhabitable  by 
ajmman  bcinr,  and  consequently  could  not  have  been  intended  for 
a  present  settTemc-nt.  He  whk,  besides,  an  officer  iii  the  army,  and 
whilst  in  that  service  he  could  not  settle  and  reside  at  his  cabin, 
although  the  country  had  been  in  a  state  of  perfect  tranquillity.  In 
short,  his  whole  ccmduct,  both  at  that  time  and  afterwards — liis 
own  statements  when  asserting  a  title  to  th?  lands,  the  recitals 
in  his  warrants  of  acceptance,  and  certiftcates  of  sun-cy,  all  af- 
ford proof  which  is  irresistible,  that  he  did  not  mean  in  17^3,  to 
settle.  Mistaking  the  law,  as  it  seems  many  others  have  done  in 
this  respect,  he  supposed  that  an  improvement  wss  equivalent  to  a 
settlkment,  for  vesting  a  right  to  those  Imds.  It  is  not  pretended, 
even  now,  nor  is  it  proved  by  a  single  witness,  not  even  by  Grouse, 
who  assisted  in  making  the  improvements,  tl;at  he  contemplated  a 
settlement.  It  has  been  asked,  could  the  legislature  have  meant  to 
require  pcrs'ms  to  sit  down  for  a  moment  on  lands  encompassed  by 
dangers  from  a  savage  enemy  I — I  answer  no  : — at  such  a  time  it 
was  very  improbable  that  men  would  be  found  rash  enough  to  make 
settlements. — But  yet  no  title  could  be  acquired  without  such  a  set- 
tlement, and  if  men  were  found  hardy  enough  to  brave  the  dan- 
gers of  a  savage  wilderness,  they  mi^ht  be  called  'imprudent  men, 
.l)ut  they  would  also  deserve  the  promised  reWard,  not  for  their 
boldness,  but  for  their  settlement. 

The  lirst  evidence  we  have  of  an  intention  in  the  plaintiff  to 
make  an  actual  settlement  was  in  the  spring  of  1796,  long  after  the 
actual  bonafiM:  settlement  of  the  defendant  with  his  family,  for  I 
give  no  credit  to  the  notice  from  the  plaintiff  to  the  defemlantin 
July,  1795,  since,  so  far  from  accompanying  it  with  actual  settle- 
ment,  he  speaks  of  a  future  settlement  which,  however,  was  never 
carried  into  execution.  Every  thing  which  I  have  said  with  respect 
to  the  400  acres  sur\'eyed  in'the  name  of  George  Balfour  will  ap- 
ply a  fortiori  against  tlie  three  other  surveys  In  the  name  of  Eliza- 
betli  Balfour,  Sic.  who,  it  is  not  pretended,  were  ever  privy  even  to 
the  makinj^  of  the  cabhis,  or  ever  contemplated  a  settlement  upon 
those  lands. 
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It  is  not  necessary  that  any  act  should  be  done  on  the 
part  of  the  commonwealth,  bccaqse  there  is  no  title  to 
be  defeated.  Biit  if  she  is  bound  to  do  any  act,  the 
act  of  the  actual  settler  is  her  authorised  afct.  He  can- 
not be  a  trespasser,  because  land  was  vacant* 


HniDEKO- 

ter'slbssee 

V. 
DOVOLASS. 


If  the  law  then  had  stopped  at  the  prQviao,  it  is  clear  that  the 
plaintiff  never  made  such  a  Msuleiaent  as  would  entitle  him  to  a 
warrant.  But  he  excuses  hiuMelf  lr»m  haYing  made  such  a  teuU- 
ihent  as  the  law  required,  by  un^ng-the  dan^r  to  which  any  per- 
son attempting  a  residence  in  that  country,  would  have  been  ex- 
posed. He  relies  on  the  proviso  ta  the  uinih  section  of  the  law 
which  declares  "  That  if  any  such  actual  settler,  or  any  grantee  in 
any  such  original  orsncceeding  warrant  shal:,  by  force  of  arms  of  the 
enemiea  of  the  United  Slates,  oe  prevented  from  making  such  actual 
settlement,  or  be  driven  therefrom,  and  shuU  persist  in  his  endea- 
vours to  make  such  actual  settlement  as  aforesaid,  then,  in  either 
case,  he  and  his  heirs  ahaQ  be  entitled  to  have,  and  to  hold,  the 
said  lands  in  the  same  manner  as  if  each  actual  settlement  had  been 
made  and  continued."  Evidence  h«»  been  given  of  the  hostile  state 
of  that  counuy,  during  the  years  1793,  1794,  1795,  and  the  danger 
to  which  settlers  wouli  have  been  exposed.  We  know  that  the 
treaty  at  Fort  Grenville  was  signed  on  the  3d  of  August,  1795,  and 
ratified  the  33d  of  December  in  the  same  year  >-aUhough  Meade 
settled  with  his  family  in  November,  1795,  it  is  not  conclusive  proof 
that  there  was  ho  danger  even  then,  and  at  any  rate,  it  would  re- 
quire  some  little  time  and  preparation,  for  those  who  had  been  di'I- 
yen  oflT,  to  return  to  their  settlements,  and  if  the  cause  turned  up. 
on  the  question  whether  the  plaintiil'  had  persevered  In  bis  exer- 
tioiM  to  retom  and  make  such  settlement,  as  the  law  requires,  I 
should  leave  that qucation  to  the  jur^,  upon  the  evidence  tncy  huve 
heard.  Bat  the  ptaintifT,  to  entitle  himself  to  the  benefit  of  ihc  pro- 
viso,' should  have  had  an  incipient  title  at  sometime  or  other,  and ' 
this  could  only  have  been  created  by  actual  settlement  precedin}^; 
the  necessity  which  obliges  him  to  seek  Uic  benefit  of  the  proviso 
—or  by  wamntk. 

I  do  not  mean  to  say  that  he  must  have  had  such  sm  actual  settle 
mcnt  as  this  section  requires,  to  giii«  a  perfect  title,  for  if  he  had 
built  a  cabin,  and  commenced  his  improvement  in  such  manner,  as 
to  afford  evidence  ofa&&A<x^x2r  intention  to  reside,  and  had  been  for- 
ced off  by  the  enemy,  at  any  stnge  of  his  labours,  persevering  at  all 
proper  times  afterwunls,  in  enocarmirs  to  return,  when  he  might 
safely  do  so,  he  would  have  been  saved  by  the  proviso.  But  it  is  in- 
cumbent  on  the  plairtifT,  if  he  would  excu:»e  himself  from  tlic  per- 
formance of  what  has  been  correctly  called  ti  condition  precedent,  to 
bring  himself  fully  and  fairly  within  the  proviso  which  v^as  made 
for  his  benefit : — thib  he  has  nut  done. 

Decisions  in  the  Supreme  Court  and  in  the  Common  Pleas  of  thi» 
Stat<5  have  been  cited  at  the  Bar,  two  of  which  1  shall  notice  for  th«; 
purfx>sc  of  pointing  out  the  pecaliar  mark  wliich  distinguishes  tliem 
iyom  the  present,  and  to  prcvrnt  any  conclifbion&  from  being  drawn 

Vol.  m.  H 
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HriDBKo.  Bytht  ]5th6ectioii  of  theact,  certainholdersof war- 
^isa's  LissBB  ,,j^„|j  the rctofort  gfanled  are  authorised  to  locate  tfaem^ 
Do  re  T.  A  ns.  ^^  ^^y  district  of  vacant  land  in  the  State,  provided  that 
the  owners  of  such  warrants  ^^  shall  be  under  the  same 
regulations  and  restrictions,  as  other  ownei:s  of  warrants 
taken  for  landit  lying  north  and  west  of  the  AUeghanj'^  - 
river  and  Cpnewango  cret- k,  are  made  subject  by  this 
acti*^  that  is,  they  are  to  make  their  settlement  in  two 
years  from  the  date  of  their  warrants,  althougl^  their 
warrants  were  more  than  two  years  old  whea  the  act 


from  what  has  been  aaicI  either  to  eountenaftee  or  impeach  those 
decisions.  The  cases  I  allude  to  are  the  Uolknd  Company  «.  Coke, 
aiid  the  feigned  issue  tried  at  Sunbury. 

The  incipient  title  under  w!iich  the  plaintiffs  claimed  in  those 
causes  were  worroAt^  auUimsed  by  tlie  tliird  section  of  the  law. 
Tlie  incipient  title  in  the  present  case  is  tettttnunt.  The  former 
^as  >to  be  completed  bv  settlement,  survey,  and  patent  Tliis  to  pire* 
cede  the  warrant,  and  for  the  most  distinct  Explanation  of  this  dis* 
tinction  it  will  be  important  to  ascertain  what  acts  tviU  conatituie 
an  actual  settler  to  whom  a  warrant  may  issue,  and  what  constitute 
an  actual  settlement  as  the  fmmdation  of  a  title.  I  have  before  ex- 
plained who  may  be  an  actual  settler  to  demand  a  warrant,  namely 
one  who  has  {^ne  upon  and  occupied  land  with  a  bona  fide  intention 
of  an  actual  pi^sent  i*esidence,  althoug^h  he  should  have  been  com- 
pelled, to  abandon  his  settlement  by  the  public  enemies  in  the  first 
stages  of  his  settlement :— but  actual  settlement,  intended  by  the  9tb' 
section,  consists  in  clearing,  fencing,  and  cultivating  two  acres  of 
gr&uncl  at  least  on  each  one  hundred  acresi  erecting  a  house  there- 
on, At  for  the  liabitation  of  man  and  a  residence  continued  for  live 
veors  next  following  his  first  settling,  if  he  shall  so  long  live.  This 
kind  of  settlement  more  properly  deserves  the  name  of  intprave* 
^mentt,  as  the  dirterent  acts  to  be  performe*l  clearly  import  This 
will  satisfactorily  explain  what  at  first  appeared  to  be  an  absurdity 
in  that  part  of  the  proviso  which  declares  that  "  if  such  actual  'm-n 
tier  sh'uH  be  prevented  from  making  such  actual  *etilctnent,**  &c. 
tlie  plain  meaning  is,  that  if  a  person  lias  once  occupied  land  with 
ail  intention  ofrcHtding,  tliough  he^has  neither  cleared  or  fenced 
any  land,  and  is  forced  <»!!'  by  the  enemies  of  tlie  United  Statea  he- 
fol'c  he  could  make  the  improvements,  and  continue  tliereon  for  five 
years  ;  having  once  had  an  incipient  title,  he  shall  be  excused  bv 
the  necessity  which  prevented  his  doing  what  the  law  reoutrea, 
and  in  the  manner  requii-cd :— ^r  if  the  warrant  holder  who  lixewise 
bay  an  incipient  title  although  he  never  put  his  foot  uixm  tlie  land 
sh»ll  be  prevented  bv  the  same  cause  from  making  these  impnn-e- 
ments,  &c.  he  too  stikll  l>e  excuted  it,  as  is  rrf|uirrd  also  of  the  set- 
tler, lie  has  persevered  in  his  endea^xnu*8  to  make  those  improve- 
ments, &c. 

Bnt  .wh'it  it  b«>comes  such  a  grantee  to  rtn  l>efore  he  ran  claim  a 
patent,  or  even  a  good  title,  is  4'uite  anotlier  question,  upon  which  I 
i;i\cnu  u|iinion. 
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passed*     This  can  only  be  done  by  giving  a  construe*    Huidiko- 
tion  to  this  section  similar  to  that  which  we  contc^nd  '***  »J-t«EK 
ought  to.be  given  to  the  Qlh.  Douglass. 

IV.  Tilghman,  on  the  same  side. 

The  treasury  of  Pennsylvania  was  overflowing  by 
the  sales  of  lands  between  1784  and  1792.  1  he  ut« 
most  that  hieis  been  received^  from  the  sale  of  the  lands 
under  the  act  of  1792,  including  the  tract  called  the 
triangle^  is  500,000  dollars. 

There  are  two  descriptions  of  persons  contemplated 
by  the  act*  1st.  The  monied  men  who  could  procure 
settlera-— and,  2d.  the  hardy  but  poor  actual  settler,  who 
was  to  have  a  credit  of  ten  years  for  his  purchuse  mo- 
ney. The  State  did  not  want  money  ;  but  a  bar- 
rier* Population,  and  not  revenue,  was  the  object.-— 
The  actual  settlement  of  the  land  was  the  sine  jua  tion 

As  to  the  plaintifl^s  sanrejt  and  warrants,  they  cannot  give  him  a 
title.  Not  the  surrtfys.  1st.  Because  they  arc -a  fnere  (fescrtpiion 
of  the  land  which  tlie  sunreyor  is  autliortsea  by  the  eighth  section 
to  make,  and  the  applicant  for  the  warrant  is  directed  d^  the  thii-d 
section  to  lodge  in  the  Land  Office  at  Uic  time  he  appkes  for  the 
warrant.  It  is  merely  a  demarcation,  a  special  location  of  the  land 
intended  to  be  appropriated,  and  gives  notice  of  the  bounds  thereof, 
that  others  may  be  able  to  make  adjoining  locations  without  dangrr 
of  interference  ;  this  in  not  such  a  survey  as  is  returnable  so  as  to  lay 
tlie  foundation  of  a  patent.  3d.  It  is  not  authorised  by  a  warrant. 
3d.  It  was  not  for  an  actual  settler.  4th.  It  was  not  made  by  an 
authorised  surreyor,  if  vou  believe,  upon  the  evidence,  that  tlie  autho- 
rity to  Steel  was  antedated,  and  given  after  the  survey  was  retur- 
ned.-*Not  the  warrant  1st.  B«*cause  it  was  not  a  warrant  of  title, 
but  of  acceptance.  2d.  It  is  not  fouiulcd  on  tettlttnent  but  hnftrvve- 
fnenit  and  if  it  had  recited  tlie  consideration  to  be  actual  settlement* 
the  recital  would  have  been  false  in  fact,  and  could  have  produced 
no  legal  valid  consequence. 

As  to  the  caveat ;  the  effect  of  it  was  to  close  the  doors  of  the 
Land  Office  against  the  further  progress  of  the  plaintifl'  in  perfecting 
his  title.  The  dismission  of  it  again  opened  the  door,  but  still  the 
.question  as  to  title  is  o|)en  for  examination  in  ejectment,  if  brought 
within  six  months,  and  the  patent  will  issue  to  tlie  successful  party. 

Tlie  plaintiff,  therefore,  having  failed  to  show  a  title  sufficient  to 
enable  him  to  recover  in  this  action,  it  is  unnecessary  to  say  a^y  thing 
'  about  ^e  defendant's  title  and  your  verdict  ought  to  be  jbr  tii/t  4e* 
fcndant. 

The  jury  found  for  the  defendant. 
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HiriDE^tf-     of  the  contract.     This  appears  from  the  whole  tenor  of 
*>bb'8  LESSEE  ^|^^  ^^^  itself,  88  wcU  as  from  the  general  circumscan* 
PotJGLiiss.    ces  and  policy  of  the  State. 

The  term  actual  settler  has  two  different  significa- 
tions,  as  used  in  the  act*  But  there  can  be  no  Settle- 
ment without  actual  personal  residence.  An  actual 
settler  sometimes  means  a  person  who  is  on  the  land 
with  an  intent  to  remain — and  sometimes  it  means, 
fencing,  clearing,  cultivating^  building,  and  residing 
five  years.  By  the  act  of  30th  December,  1 786,  2 
vol.  p.  488,  it  is  declared,  **  that  by  a  settlement  shall 
be  understood,  an  actual^  personal^  resident  settlement,, 
with  a  manifest  intention  of  making  it  a  place  of 
abode,  and  the  means  of  supporting  a  family,  and 
continued  from  time  to  time,  unless  interrupted  by  the 
enemy,  or  by  going  on  the  miliury  service  of  this 
country  during  the  war.'*  Thus,  the  word  settlement, 
in  the  8th  section,  is  used  in  its  common  acceptation.  It 
is  merely  the  inception  of  title  ;  but  the  settlement  men- 
tioned in  the  9th  section,  is  the  completion  of  title.  The 
9th  section  was  intended  to  define  more  exactly  what 
kind  of  settlement  should  vest  a  titled- 
There  being  then  no  settlement  without  residence, 
and  no  time  of  residence  prescribed,  ^except  the  five 
years,  if  there  has  not  been  such  a  residence,  there 
has  been  no  residence,  and  if  no  residence,  no  settle- 
ment. Settlement,  therefore,  includes  both  improve* 
ment  and  residence. 


Ever}'  tract  of  400  acres  Was  to  be  specifically  set« 
tied.  The  misfortune  of  the  Holland  Company  was, 
that  they  undertook  an  impossibility.  They  had  ^  >- 
gaged  to  settle  1162  tracts  in  two  years. 

The  words  "  in  default^^  &c.  show  that  settlement 
was  the  main  object.  It  is  improbable  that  the, provi- 
so'should  be  intended  totally  to  defeat  the  great  object 
©factual  settlement;  and  yet  that  would  be  its  effect, 
if  the  war  should  continue  for  two  years,  which,  at  the 
time  of  passing  the  act,  was  a  very  probable  event. 
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Much  reliance  has  been  placed  on  the  words  **  a»  if;^^ 
yet  on  our  construction  we  allow  them  their  full  effect* 
The  setdement  was  to  be  made  in  two  years  ,  but  says 
the  proviso,  if  you  shall  be  prevented  from  making  it 
within  two  years,  and  persist  until  it  be  accomplished^ 
you  shsdl  hold  the  land  as  if  \t  had  been  made  within 
the  two  vears  according  to  the  enacting  clause* 

But  if  persisting  two  years  in  time  of  war  gives  a  com<- 
plete  tide,  the  proviso  gives  the  purchaser  in  time  of  war 
better .  terms,  than  the  enacting  clause  gives  to  a  purcha- 
ser in  time  of  peace*  For  the  latter  is  obliged  Co  eetde 
and  reside  five  years,  while  the  former  gets  the  land  with* 
out  any  such  condition* 

But  say  they,  the  proviso  operates  in  favour  of  those 
only  who  have  boen  prevented  from  imprtnmg^  Suppose 
a  man  has  imprcvea^  but  is  driven  away  before  the  end 
of  his  five  years'  residence  i  upon  their  construction 
he  would  lose  his  land,  while  that  of  the  man  who  ha^i 
done  nothing  would  be  saved* 

We  admit  that  persistance  is  not  required  during  the 
war ;  for  it  would  be  idle  to  impose  unavailing  efforts ; 
and  the  (question,  what  is  persistance  ?  would  open  a  door 
to  endless  litigation*  One  jury  would  decide  oneway 
and  another  the  contrary*  The  persisting  is  to  begiii 
when  the  war  ceases*  . 

If  actual  settlement  means  only  improvement^  it  would 
be  absurd  to  say  made  and  continued*  The  word  .conti'^ 
nued  cannot  apply  to  a  thing  which  when  onc^  done'  is 
done  forever. 

There  was  the  same  reason  for  setdement  after  the  war, 
as  during  its  existence* 

Ingersoll^  in  Reply. 

Three  questions  arise  in  this  case* 

1st*  Are  endeavours  persisted  in,  accepted  by  the  act  as 
'  a  substitute  for  actual  settlement  and  residence  ? 
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ifriifEKc  2d.  For  what  period  mus^  those  endeavouis  be  conti- 
rcit  si.EsihK  nycd,  so  as  to  operate  as  a  dispensation  wiJi  the  conui- 
DovGLAss.    ^^^^9  3^^  amount  to  such  substitute  ? 

3d*  If  a  forfeiture  has  been  incurred,  who  is  to  take 
advantage  of  it  i  Actual  settlers,  or  the  coniuionwcalih  f . 

IsU  Does  the  act  contemplate  a  persistance  in  endea- 
vours as  a  substitute  for  actual  settlement  and  residence  ? 

It  may  be  necessar>'  first  to  ascertain  the  meaning  of 
the  words  improvement^  settkment  and  residence^  both  in 
their  general  import,  and  in  the  appropriate  sense  in 
which  they  are  used  in  the  act  of  1 792* 

By  improvement  is  understood  clearing'^  cultivating, 
or  building  on  land  previously  unappropriated.  In  dt  grtre 
it  is  infinitely  various,  from  the  blazm^  of  a  tree  with  a  to- 
mahawk to  the  highest  degree  of  cultivation. 

The  fii-st  improver  has  generally  been  favoured  in  Penn- 
sylvania. But  by  the  present  act  he  has  no  preference, 
except  in  certain  specified  cases. 

.  Improvement  and  settlement  are  not  convertible  terms. 
There  may  be  improvement  %vithout  settlement,  but 
thvre  cannot  be  settlement  without  improvement. 

Settlements  in  the  order  of  things,  is  subsequent  to  im- 
provement, and  includes  it.  It  signifies  a  place  on 
which  a  person  lives  after  having  made  an  improvement^ 
with  or  without  his  family. 

Whenever  the  residence  Commences,  the  settlement 
is  computed  from  the  time  that  the  improvement  was 
first  tenanted. 

The  act  of  assembly  adopts  words  of  a  previously  as- 
»;ertaincd  import.  Wan-ant,  survey,  improvement  and 
setdement  were  an  inception  of  and  gave  to  the  warrantee 
a  defeasible  title.  The  patents  were  not  to  issue  until 
after  five  years'  residence^  when  the  right  was  cprnpletf* 
imd  indefeasible. 

Payment  of  the  purchase  money,  warrant  and  survey 
gave  a  defeasible  title,  inchoate,  and  possessory.     This 
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ri^t,  whatever  it  was,  was  liable  to  forfeiture  by  a  non»    Huxobk^^. 
compliance,  with  the  terms  of  the  act.     Residence  is  a  ^^^^^  l£ss«» 
continued  settlement.  Douglass. 

Improvement,  as  described  in  the  act,  settlement,  and 
residence  for  five  years  next  following  the  first  setdement, 
ivere  conditions  precedent,  not  to  a  possessory,  but  to  an 
absolute  title,  unless  prevention  by  war  should  furnish 
an  excuse- 
That  improvement,  settlement,  and  residence  are 
used  in  the  act  as  successive .  and  distinct  terms  is  evi* 
dent  from  the  act  itself. 

The  5th  section  speaks  of  land  setded  aW  improved ; 
the  7th  of  actual  settlement  and  improvement— «nd  the 
9th  of  actual  settlement  and  residence ;  and  of  actual  set- 
tlement made  and  continued. 

The  settlement,  including  such  an  improvement  as  is 
described  in  the  law,  is  to  commence  within  two  years 
from  the  date  of  the  warrant,  'i  he  residence  for  five  years 
IS  to  commence  from  xhc^rst  settling.  Hence  residence 
is  a  continuation  of  setdement,  not  a  constituent  part  of  it. 

It  is  true  that  the  legislature,  when  declaring  by  what 
means  a  setdement  shall  be  made,  have  included  a  resi- 
dence of  five  years,  but  the  absurdity  of  including  a  resi- 
dency of  five  years  in  a  settlement  to  be  made  in  two 
years,  evidently  shows  that  they  have  admitted  an  error 
ui  their  language.  It  is  clc^ar  that  they  do  not  mean  what 
they  say,  and  the  question  is,  what  did  they  mean  to  say  i 
To  make  the  least  possible  alteration  in  the  words  so  as  to 
express  their  meaning  is  to  substitute  the  future  tense  for 
the  participle— *Afl//  reside^  instead  of  "  residingJ*^  Thie 
removes  all  the  difficulties  of  the  language  and  throws 
great  light  upon  the  whole  act.  Tie  sentence  will  then  read 
thus  :  ^^  no  warrant  shall  vest  any  .itle  in  the  lands  unless 
the  grantee  shall,  within  two  years  from  the  date  of  such 
warrant,  make  an  actual  settlement  thereon  by  clearing, 
fencing  and  cultivating  at  least  two  acres  for  every  hun- 
dred, erecting  thereon  a  messuage  forthe  habitation  of  man, 
and  shall  reside  thereon  for  the  space  of  five  years  next 
following  his  first  settling  of  the  same.'*  If  then  the  word 
**  residing"  be  rejected  for  its  substitute,  sliall  reside^ 
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there  \s  nolhing  in  the  act  to  justiiy  the  proposition  that 
^        .  settlement  includes  five  years*  residence.     There  is  not 
DovoLASft.   another  word  in  the  whole  act  which  can  suggest  such  an 
idea :  on  the  contrary,  there  are  many  expressions  totally 
repugnant  to  the  supposition. 

Having  thus  endeavoured  to  ascertain  the  meaning  of 
the  terms^  improvement,  settlement  and  residence,  let 
us  consider  the  meaning  of  the  proviso* 

We  contend  that  if  the^;rantee  has,  by  force  of  arms 
of  the  enemies  of  the  United  States,  been  prevented  from 
making  an  actual  settlement  within  two  years  after  the 
date  of  his  warrant,  having  during  that  time  persisted  in 
his  endeavours  to  make  such  settlement  such  persistance, 
though  ineffecthal,  is  accepted  &a  «  substitute  for  actual 
settlement  and  residence. 

We  admit  that  it  was  with  a  hope  that  hardy  adventur- 
ers would  effect  an  estaUishment  reaching  from  the  Ohio 
to  lake  Erie,  and  cut  off  the  intercourse  between  the 
northern  and  the  western  Indians,  that  the  assembly  of 
Pennsylvania  passed  the  law  in  question*  It  was  at  a  time 
when  the  President  of  the  United  States  was  preparmg  to 
hold  a  treaty  of  peace  with  the  western  Indians  at  Detroit ; 
and  in  the  same  session  they  authorised  the  employment 
of  a  military  force  to  aid  and  strengthen  those  who  were 
exposed  on  the  frontiers*  We  agree  that  it  was  to  encou< 
rage  the  immediate  actual  residence  of  bold  but  poor  nien, 
that  the  leg^lature  reauired  no  purchase  money  for  ten 
years  from  such  as  placed  themselves  upon  the  lands  and 
began  settlements*  To  this  description  of  advei^turers, 
they  gave  a  further  security  by  protecting  them  against 
all  warrants  not  entered  in  the  boojcs  of  the  surveyor  of 
the  district  at  the  time  the  pettier  fixed  himself  on  the  land* 
From  such  93  inclined  to  pay  money  and  operate  by  plac« 
Ing  tenants  on  the  land  and  giving  such  tenants  bounties 
for  settling,  they  required  a  prompt  co-operation  with 
the  actual  settlers  in  accomplishing  the  great  undertak- 
ing* 

Let  it  be  recoHccted  that  the  person  who  claimed  by 
actual  settlement  could  hold  but  one  tract,  the  warrant-  - 
hplder  as  many  as  he  could  pay  for;   using  only  differ- 
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•nt  names  which  is  perfectly  knowo  to  be  but  matter 
of  forin«  The  warrantees  were  obliged  to  place  a  settler 
on  each  tract  wiihin  two  years  from  the  date  of  the  war* 
rant)  if  there  should  be  peacef  and  at  all  events  to  be 
ready,  and  make  the  attempt  to  support  the  settlers,  if 
the  war  sh()uld  continue.  Thus*  they  made 'it  the  in« 
terest  of  both  <lescriptions,  operators  with  money,  and 
operators  with  labour,  to  make  a  joint  and  steady  eflbrt 
for  two  years  to  realize -the  expectations  formed  of  this 
new  barrier* 

Here  it  may  not  be  improper  to  remind  the  court 
diat,  as  the  law  of  Pennsylvania  then  stood,  any  alien 
might  purchase  and  holdland  in  that  state.  It  has  been 
said  that  the  act  was  not  intended  to  give  an  opportu* 
.  nity  for  speculation  ;  u  •  was  certainly  intended  thiEit- 
foreigners  should  buy  any  quantity  of  land,  to  the  ex- 
tent of  their  means  of  payment. 

We  do  not  wish  to  treat  this  subject  technically— -but 
fropi'the  very  nature  of  the  property,  and  the  con- 
dition, as. expressed  in  the  )aw,  the  grantee  has  a  right 
to  enter,  upon  the  land,  maintain  suits  for  its  reco- 
very or  defence,  take  the  profits,  alienate,  moi^gage 
it,  bind  it  by  suffering  judgments,  transmit  it  to  heirs^ 
subjcct'only  to  the  conditions  of  the  original  grant. 

Suppose  there  had  been  no  proviso :  take  the  enact* 
ing  clause  of  the^  section  absolutely-  by  itself^  what 
would  be  the  condition  of  the  holders  of  warrants^ 
dated  in  1792,  and  1793^ 

The  Waftrantee  might  enter,  liay,  he  teas  bound  to 
enter;  by  the  nature  of-  his  grant— tthe  public  enemy 
prevents  him.— The  state  and  the  United  States  are 
unable  to  protect  him.  Without  iEiny  laches  in  hini^  the 
performance  of  the  condition  becomes  impossible  by 
the  act  of  the  public  enemy.  Would  the  common  law 
say  that  the  estate  should  be  lost  i 

Are  not  these  conditions  what  the  law  terms  subse- 
quent? li  precedent^  no.  interest  could  arise.  The 
warrantee  could  exert  no  act  of  ownership,  until  the 

Voini.  T 


Hvimad- 
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.  HviABKo-  cofiditions  were  all  performed.  Here,  his  performance 
fbr's  lbsskb  d|.pend8  upon  his  being  exclusively  die  possessor  and 
Douglass.     OWner. 

In  one  sense  of  the  word,  all  conditions  are  pre- 
cedent ;  that  is,  they  ought  to  be  performed  before  the 
estate  becomes  absolute  ;  but  in  law,  those  only  are 
termed  precedent  which  must  be  performed  before  the 
grantee  can  enter  upon  the  estate,  or  recover  at  law. 

Conditions  subsequent,  refer  to  cases  where  the 
party  may  immediately  take  and  enjoy  the  grants  but . 
perform  afterwards*  having,  in  the  mean  time,  a  qua- 
lified title,  and  the  right  of  possession.  Is  it  not  a 
settled  and  a  reasonable  rule,  that  conditions  tending  to 
defeat  an  estate  once  qualificdly  vested,  shall  be  con- 
strued strictly  \  and  also,  that  cotirts  will  hold  a  con- 
dition to  be  either  precedent,  or  subsequent,  according 
to  the  intent  of  the  party  t:reating  it,  whatever  be  the 
form  of  words,  and  when  the*  same  words  may  con- 
stitute either  the  one  or  the  other,  according  to  the 
nature  of  the  case  ? 

We  are  to  show  that  there  is  a  substitute  for  actual 
performance  ;  what  that  substitute  is,  will  be  a  subject 
of  inquiry  under  the  2d  head. 

The  legislature  considered  two  years  as  a  reasonable 
tiniie  after  the  date  of  the  warrant,  in  which  to  com- 
plete the  specifitd  improvements,  in  a  season  of  peace. 
A  distant  wilderness  was  to  be  explored;  provisions 
to  he  collected  and  transported  ;  clearing,  cultivating, 
and  boilding,  where  labourers  were,  scarce,  were  dif- 
ficult and  of  slow  progress.  Actual  settlement  within 
two  years  was  of  indispensable  necessity,  in  order  to 
obtain  i'ull  title,  unless  prevented  by  the  enemies  of  the 
United  Sutes. 

The  question  then  oflFered  itself  to  the  legislature^ 
ihall  the  continuance  of  the  war  release  the  condition, 
i<nd  endeavours  be  equivalent  to  performance  ? 
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We  contend  that  the'  principle  of  the  proviso  is,     Hvidbko- 
that  if  the  warrantee  does  what  he  can  according  to  '*»*•  **««•*« 
circumstances,  he  shall  not  be  injured  on  account  of    i>ouox.Att. 
the  war,  nor  diereby  be  delayed  in  the  acquisition  of 
his  tide. 

The  price  of  the  lands,  and  the  terms  of  purchase, 
were  fixed  upon  the  basis  of  peace*  Twen^  dollars 
per  hundred  acres,  with  the  condition  of  aetdement  and 
residt*nce  was  a  fuU  consideration  in  a  time  of  peace. 
The  legislature  could  not  expect  to  get  better  terms 
in  a  time  of  wan  As  the  price  was  to  be  the  same  in 
war  and  peace,  the  modification  i  must  be  in  the  term^ 
of  the  condition  of  setdement  and  residence* 

If  with  the  same  price  you  exact  similar  conditions 
of  settlement  and  residence  at  an  indefinite  distance 
of  time,,  and  after  an  intervening  war,  during  the 
whc^le  of  which  you  require  a  constant  persistance  in 
endeavours  to  make  such  settlement,  you,  in  effect, 
increase,  yon  double  or  multiply  the  sun)  to  be  paid  aa 
the  consideration  of  the  land;  and  in  addition  to  the 
original  .terms  of  price,  setdement  and  residence,  you. 
gain  the  use  of  the  money,  and  the  co-operation  of 
mdividiials  in  forming  that  barrier,  which  was  one  of 
the  great  objects  of  the  act ;  the  purchaser  loses  both 
die  interest  of  his  money  and  the  use  of  his  land.  It 
is  impossible,  therefore,  to  require  endeavours  during^ 
and  accomplishment  after  the  war,  and  that  the  pur» 
chaser  does  not  pay  a  higher  price  for  the  land  on  ac? 
count  of  the  war. 

It  becomes  important  to  consider  whether  the  en* 
deavours  were  to  be  persisted  in  during  the  war }  for 
we  have  been  lately  told  for  the  first  time,  that  fersUt^ 
means  desist  during  the  war,  and  after  the  war  it  again 
means  persist* 

It  is  admitted  that  a  firontier  of  hardy  inhabitants  to 
oppose  against  the  incursions  of  the  savage  enem^ 
was  a  leading  consideration  with  the  legislature;  it 
was  natural  for  them  to  wish  attempts  to  setde  might 
be  made  during  the  war.   It  was  acknowledged  to  be 


60  SUPREME  COURT  U.  S. 

HrmCKo-  unreasonable  that  the  hazardous  experiment  should  be 
rcR'sMsssB  made  at  the  expense  of  the  adventurers.    The  event 

D*(^cLA8i.  ^**  doubtful.  Hopes  of  success  were  however  en- 
tertsuned.  Thd  law  contemplated  the  disposal  of  two 
millions  of  acres.  What  number  of  persons  might  be 
induced  to  share  in  its  undertaking,  was  uncertain. 

But  the  words  of  the  act  admit  of  no  doubt  that  the 
persisting  was  to  be  in  a  time  of  war.  If  the  grantee 
shall  be  prevented  by  the  enemy,  and  shall  persist  in 
his  endeavours — that  is,  in  his  endeavours  to  sur- 
mount the  obstacle  which  prevented  the  settlement* 
nan^ely,  the  force  of  arms  of  the  enemies  of  the  United 
Sutes,  ^en,  &c. 

2d.  What  is  the  period  of  time  during  which  the 
tedeavours  were  to  be  continued,  in  order  to  effect  a 
release  of  thei  condition,  and  amount  to  a  substitute  for 
performance  ? 

As  two  years  from  the  date  of  the  warrant  was  the 
time  in  which  the  settlement  was  to  be  m^de,  if  there 
had  been  no  prevention,  we  say  that  perseverance  in 
endeavours  during  the  same  period  in  a  time  of  war, 
was  all  which  the  legislature  required ; 

Because,  without  the  proviso,  the  estate  of  the  grantee 
would  then  have  become  absolute  at  common  law,  and 
the  proviso,  being  for  the  benefit  of  the  grantee,  shall  not 
place  him  in  a  worse  situation  than  if  it  had  not  been  ini» 
serted. 

Because,  to  adopt  the  principle  which  is  urged  against 
us,  that  we  ought  to  commence  in  a  rdason^ble  time  after 
the  removal  of  the  force,  is  worse  than  forfeiture,  as  it 
introduces  infinite  confusion  and  endless  controversy. 

Because,  taking  possession,  clearing,  fencing,  cultivat* 
faig  and  building,  are  no  where  in  the  law  required  of  the 
warrantcfe  after  two  years  from  the  date  of  the  warrant^ 
find  per^istance  tnust  relate  to  the  ac^of  taking  and  main- 
taining possession. 
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Because,  the  laiw  does  not  provide  for  -cases  of  inter-, 
rapt  ion  hy  war  tor  more  than  two  years  ;  and  to  require 
longer  eiforts  would  be  lengthening  the  persistance  to  the 
end  of  the  War,  and  five  years  afterwards  ;  which  Would 
be  inconsistent  with  the  last  clause  of  the  proviso,  giving 
absolu^  estates  alter  certain  persistance  had  failed.  And^ 

Because,  if  the  persistance  had  been  construed  to  be 
indefinite,  no  man  of  any  prudence  among  ourselves, 
and  po  foreigner  or  individual,  would  have  advanced  a 
dollar  on  those  lands. 

No  man  could,  on  that  idea,  conjecture  when  he  might 
get  a  title ;  the  war  might  continue  ten  years ;  the  coun- 
try might  be  restored  to  the  Indians  for  a  stipulated  time ; 
or  settlements  might  have  been  prohibited  by  the  United 
States  ;  atid  in  all  these  events  the  purchaser  would  have 
lost  his  money  and  labour. 

The  legislature  departed  from  the  common  law,  in  re- 
quiring a  persistance  during  the  war.  For  what  purpose  i 
To  carry  a  favourite  point.  An  establishment  of  settlers 
firom  Presqu^  title  to  iJie  Ohio.  What  do  they  promts^  for 
this  extra  requisition  \  An  absolute  title,  if  the  exertions 
for  two  years  should  be  ineffectuaL 

But  he  is  -to  **  persist  in  his  endeavours  to  make  such 
actual  settlement  as  aforrsatd  ;^^  that  is,  within  two  years 
from  the  date  of  the  warrant.  No  other  kind  of  settle- 
ment, and  no  other  time  is  prescribed.  But  he  could  not 
Jtersist  to  make  such  actual  settlement  within  tv.o  years 
rom  the  date  of  the  warrant,  jifter  those  two  years  had 
expired ;  and  a  settlement  made  after  the  two  years  could 
not  have  availed. 

3d.  If  the  persistance  must  be  for  more  than  two 
;^earB,  when  will  it  end  i  Where  is  the  term  at  which  the 
legislature  has  said  the  estate  shall  become  absolute?  If 
the  grantee  get  possession  at  the  end  of  the  five  years, 
must  he  go  still  further  and  reside  five  years  ?  There  can 
be  no  pretence  for  persisting  five  years,  because,  without 
a  settlement  made,  there  is  no  epoch  from  which  the  five 
years  are  to  begin  to  run  ;  and  there  can  be  no  settlement 
made  but  within  two  years  frctfn  the  date,  of  the  warrant. 


HtflBEKO- 
rKR*f  LES8SS 
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HvtotKo.     If  no  setdement  withm  the  two  years,  no  question  am 
'**'•  *•»••«*  ever  arise  respecting  the  five  years. 

DoUOLAfV. 

4th.  If  the  proviso  has  any  meanbg  different  from 
the  common  law,  respecting  force  of  arms  of  a  public 
enemy,  it  certainly  means  to  impose  a  new.  duty  upon 
the  grantee,  and  to  give  him  an  equivalent. 

What  was  the  new  duty  i  Persistance  for  two  years, 
ivhether  the  country  was  at  peace  or  war. 

What  Was  the  equivalent  i  Substitution  of  ineflectual, 
though  sincere  persistance  in  endeavours  for  actual  set* 
tlement. 

What  was  the  motive  for  this  departure  from  the  com- 
mon law  i  A  sanguine  hope  of  removing  the  enemy  to  a 
great  distance  from  our  old  settlements,  by  blocking  up 
the  pass  through  which  they  so  easily  entered. 

With  this  construction  of  the  act,  every  proceeding  of 
the  state,  and  of  the  grantees,  will  perfectly  harmonize. 

But  if  the  meaning  be  doubtful,  and  resort  should  be 
had  to  the  common,  law,  such  a  construction  would  be 
made,  as  might  confirm  the  estate,  and  quiet  a  bona  Jidt 
purchaser  \  and  no  construction  couid  possibly  be  adopted 
which  Would  repeal  such  an  express  stipulation  in  frivour 
of  the  grantee,  as  is  contained  in  the  last  clause  of  the  pro* 
viso. 

5th.  If  a  fprfeiture  has  incurred,  or  if  the  title  has  re- 
verted to  the  state,  by  the  default  of  the  grantee,  by 
whom  can  advantage  be  taken  ?  By  individuak  or  by  the 
state,  and  in  what  method  t 

We  contend  by  the  state  only*  And  we  rely  upon  ge- 
neral principles^-on  the  reason  and  convenience  of  die 
thing— on  the  express  provisions  of  the  legislature,'  and 
on  the  decisions  of  the  state  judges,  without  a  dissentient 
voice,  or  the  expression  of  a  doubt. 

If  any  individual  may  enter  upon  the  tenant  of  the 
Holland  Company  whenever  he  shaQ  choose  to  say  that 
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the  setdement  is  not  completed  in  due  time,  they  may  be    Hviixbko* 
dispossessed  of  every  toot  of  land  they  have  taken  up.  '**'»>»«3»» 
Numbers  and  strength  are  against  them.  DovojbAst. 

It  b  a  general  principle  of  law;  that  the  commonwealth 
can  only  take  by  inquest  of  office,  of  entiding,  or  of  in- 
struction. The  title  of  the  sovereign  must  appear  on  re- 
cord. 

This  rule  is  founded  in  good  sense  and  propriety,  and 
is  inforced,  in  this  instance,  by  a  further  rule,  that  who- 
ever comes  into  possession  with  tide,  or  by  law,  shall  not 
be  dispossessed  without  process. 

If  uninformed  individuals,  under  the  influence  of  bias 
and  passion,  are  u>  decide  the  question  of  forfeiture,  and 
to  enter  on  the  lands  at  their  discretion,  stay  as  long  as 
they  please  before  they  apply  for  a  warrant,  and  so  in 
succession,  upon  the  idea  either  of  forfeiture  or  failure 
in  persistance  in  endeavours  to  settle,  innumerable  mis- 
chiefs and  endless  confusion.will  indeed  ensue. 

The  legislature  foresaw  the  great  inconveniences  that 
would  result  from  constituting  every  needy  adventurer  a 
judge  of  their  meaning  in  this  law,  and  have,  therefore, 
marked  out  the  mode  in  which  advantage  shall  be  taken 
of  a  dei'ault  in  the  grantee,  by  providing,  that  in  default 
of  actual  settlement  and  residence  the  commonwealth 
may  grant  new  warrants  to  other .  actual  settlers.  The 
commonwealth,  therefore,  is  to  be  satisfied  in  the  first 
place  that  the  default  haa  been  made,  and  in  the  second 
place,  that  the  applicant  is  such  an  actual  settler  as  mzy 
purchase,  and  in  the  third  place,  a  warrant  must  issue  to^ 
the  applicant  before  he  can  have  any  right  to  enter. 

By  the  terms  other  actual  settkrsy  the  legislature  meant 
persons  who  were  willing  to  come  under  engagements  to 
setde  ;  persons  who  will  purchase  the  land  subject  to  the 
condition  of  setdement ;  or,  in  the  language  of  the  second 
section  of  the  act,  ^^  wlio  Ti;i// cultivate,  improve,  and  set- 
tle the  same,"  not  who  have  cultivated,  improved  and 
settled  ;  or  in  the  language  of  the  3d  section,  ^^  who  are 
iktirous  to  settle  and  improve*^'' 
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Hvf  DBKo-        Iawis^  on  the  same  side. 

The  proviso  does  not  relate  to  tlie  residence*  A  set- 
tlement may  be  made  and  not  continued.  If  a  man  has 
completed  his  settlement,  and  is  driven  off  by  the  enemy 
before  he  has  finished  the  five  years'  residence^  we 
say  the  residence  is  dispensed  with ;  for  he  is  only  to 
persist  in  endeavours  to  ^  make  the  settlement ;  and  if  the 
settlement  is  already  made,  he  cannot  be  required  to  per- 
sist in  his  endeavours  to  make  it.  '  That  jiart  of  the  pro- 
viso, therefore,  relative  to  persistance,  does  not  apply  to  : 
him  who  has  finished  hb  settlements  The  proviso  as  to 
him  will  read  thus,  that  if  such  actual  settler  shall  be 
driven  irom  his  settlement,  he  shall  he  entidcd  to  hold  in 
the  same  manner  as  if  the  settlement  had  been  continued. 
Our  construction,  thereforCf-docs  not  involve  the  conse- 
quence which  gentlemen  have  supposed. 

There  is  a  passage  of  the  act  which  has  not  been  no- 
ticed, and  which  strongly  implies  that  residi'uce  is  not 
included  in  settlement.  It  is  this':  ^'  And  that  in  default 
of  such  actual  settlement  and  residence,  it  shall  and  may 
be  lawful  to  and  for  this  commonwealth  to  issue  new  war- 
rants to  other  actual  settlers  for  the  said  lands,  or  any  part 
thereof,  reciting  the  original  warrants,  and  that  actual 
settlements  and  residence  have  not  been  made  in  pur- 
suance thereof,  and  so  as  often  as  defaults  shall  be  made,^^ 
If  settlement  .includes  the  five  years'  residence,  then  an 
actual  settler  is  a  person  who  has  made  an  actual  settle- 
mint  by  clearing,  fencing,  cultivating,  building  and  resid- 
ing five  years  on  the  land.  W  on  default  the  comTnon- 
wealth  is  to  grant  the  land  to  such  an  actual  settler  onlv, 
there  never  can  be  but  one  default,  because  the  second 
warrantee  will  have  complied  with  all  tht:  requisites  for  a 
full  andNabsolute  title  before  the  warrant  is  granted.  The 
words,  and  so  as  often  as  defaults  shall  be  made^  would,  in 
such  case,  be  nugatory  and  nonseneicaL 

No  argument  can  be  drawn  from  the  15th  section  ;  for 
it  docs  not  follow  that  because  one  section  requires  a  par- 
ticular constructioi  diiTercnt  words,  relative  to  a  diiferent 
subject  in  anotlier  section,  must  have  a  similar  construc- 
tion. It  Only  shows,  what  we  all  agree  is  the  fact,  that  the 
act  is  very  inaccurately  drawn,  and  cannot  be  understood 
according  to  its  strict  letter. 
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Wednesday.  February  27.  HnirmKO- 

PEr'«   •  B8SX1 

Marshall,  Ch.  J,  delivered  the  opinioD  of  the  court    Dooclasi. 
as  follows  : 

The  questions  which  occurred  in  this  case,  in  the 
circuit  court  of  Pennsylvania,  and  on  which  the  opi- 
nion of  this  court  is  required,  grow  out  of  the  act 
passed  by  the  legislature  of  that  state,  entitled  ^^  an 
act  for  the  sale  of  the  vacai  t  lands  within  this  common- 
wealth." 

The  9th  section  of  that  act,  on  which  the  case  prin* 
cipally  depends,  is  in  these  words,  **  and  be  it  further 
enacted,"  &c. 

The  questions  to  be  considered,  relate  particularly  to 
the  proviso  of  this  section  ;  but  to  construe  that  cor- 
rectly, it  will  be  necessary  to  understand  the  enacting 
clause,  which  states  what  is  to  be  performed  by  the 
purchaser  of  a  warrant,  before  the  title  to  the  lands 
described  therein,  shall  vest  in  him.    ' 

Two  classes  of  purchasers  are  contemplated. 

The  one  has  already  performed  every  condition  of 
the  sale,  and  is  about  to  pay  the  consideration  money ; 
the  other  pays  the  consideration  money  in  the  first  in- 
stance, and  is  afterwards  to  perform  the  conditions. 
They  are  both  described  in  the  same  sentence,  and 
from  each,  an  actual  settlement  is  required  as  indis- 
pensable to  the  completion  of  the  title. 

'  In  describing  this  actual  settlement,  it  is  declared  that 
it  shall  be  made,  in  the  case  of  a  warrant  previously 
granted,  within  two  }ears  next  after  the  date  of  such 
warrant,  **  by  clearing,  fencing,  and  cultivating,  at 
least,  two  acres  for  every  hundnd  acres  contained  in 
one  survey,  erecting  thereon,  a  messuage  for  the  ha- 
bitation of  man,  and  rcaiiling.  or  causing  a  family  to 
reside  thereon,  for  the  space  of  five  years  next  fol- 
lowing his  first  settling  of  the  same,  if  he  or  she  shall 
so  long  live.'"* 
Vol.  III.  K 
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HuiBXKo-  The  manifest  impossibility  of  completing  a  resi- 
'**'■  LESSEE  jence  of  five  years,  within  the  space  of  two  years, 
DoticLASs.  would  lead  to  an  opinion,  that  the  part  of  the  descrip- 
tion relative  to  residence,  applied  to  those  only  who 
had  performed  the  condition  before  the  payment  oC 
the  purchase  money  ;  and  not  to  those  who  were  to  per- 
form it  afterwards.  But  there  are  subsequent  parts  of 
the  act  which  will  not  admit  of  this  construction,  and, 
consequendy,  residence  is  a  condition  required  from 
the  person  who  settles  under  a  warrant,  as  well  as  from 
one  who  entitles  himself  to  a  warrant  by  his  settle- 
ment. 

The  law  requiring  two  repugnant  and  incompatible 
things,  is  incapable  of  receiving  a  literal  construction^ 
and  must  sustain  some  change  of  language  to  be  render- 
ed intelligible.  This  change,  however,  ought  to  be  as 
small  as  possible,  and  with  a  view  to  the  sense  of  the  le* 
gislature,  as  manifested  by  themselves.  The  reading 
suggested  by  the  counsel  for  the  plaintiff,  appears  to  be 
most  reasonable,  ftnd  to  comport  best  with  the  general 
language  of  the  section,  and  with  the  nature  of  the 
subject.  It  is  by  changing  the  participle  into  the  fu- 
ture tense  of  the  verb,  and  instead  of,  ^^  and  residing^ 
or  causitig  a  family  to  retiide  there^^  and  shall  reside^ 
&c.  The  effect  of  this  correction  of  language,  will 
be  to  destroy  the  repugnancy  which  exists  in  the  act 
as  it  stands,  and  to  reconcile  this  part  of  the  sentence 
to  that  which  immediately  follows,  and  which  abso* 
lutcly  demonstrates  that  in  the  view  of  the  legislature, 
the  settlement  and  the  residence  consequent  thereon, 
were  distinct  parts  of  the  condition ;  the  setdement  to 
be  made  within  the  space  of  two  years  from  the  date 
of  the  warrant,  and  the  residence  in  five  years  from  the 
commencement  of  the  settlement. 

This  construction  is  the  more  necessary,  because 
the  very  words,  ''  such  actual  settlement  and  resi- 
dence,'' which  prove,  that  residence  is  required  from 
the  warrantee,  prove  also,  that  settlement  and  resi- 
dence are,  in  contemplation  of  the  law,  distinct  opera- 
tions. In  tht  nature  of  things,  and  from  the  usual 
import  of  words,  they  are  also  distinct*     To  make  a 
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tctdemeni,  no  more  requires  a  residence  of  five,  than 
a  residence  of  five  hundred  years :  and  of  consequence, 
it  is  much  more  reasonable  to  understand  the  legisla- 
ture as  requiring  the  residence  for  that  term,  in  addi- 
tion to  a  settlement,  than  as  declaring  it  to  i»e  a  com- 
ponent part  of  a  settlement. 

The  meaning  of  the  terms  settlement  and  residence 
Jbeing  understood,  the  court  will  proceed  to  consider 
the  proviso. 

That  part  of  the  act  treats  of  an  actual  setder,  (un- 
der which  term  is  intended,  as  well  the  person  who 
makes  his  setdement  the  foundation  of  his  claim  to  a 
warrant,  as  a  warrantee  who  had  made  an  actual  srt- 
tlement  in  performance  of  the  conditions  annexed  to 
his  purchase)  and  of  ^^  any  grantee  in  any  such  origi- 
nal or  succeeding  warrant  ;'*  who  must  be  considered 
as  contradistinguished  from  one  who  had  made  an  ac- 
tual settlement.  Persons  thus  distincdy  circumstanced, 
are  brcmgKt  together  in  the  same  sentence,  and  terms 
are  used  appropriate  to  the  situation  of  each,  but  not 
applicable  to  both.  Thus,  the  idea  of  ^^  an  actual  set- 
tler,'* **  prevented  from  making  an  actual  settlement,^ 
and  after  "  being  driven  therefrom,"  "  persisting  in 
his  endeavours,"  to  make  it,  would  be  absurd.  To 
apply  to  each  class  of  purchasers,  all  parts  of  the  pro- 
viso would  involve  a  contradiction  in  terms.  Under 
such  circumstances,  the  plain  and  natural  mode  of 
construing  the  act,  is  to  apply  the  provisions  distri- 
butively  to  the  description  of  persons  to  whom  (hey 
are  adapted,  reddendo  singula  singulis*  The  proviso 
then  would  read  thus,  "  Provided  always,  neverthe- 
less, that  if  any  such  actual  settler  shall  be  driven 
from  his  settlement,  by  force  of  arms  of  the  enemies 
of  the  United  States  ;  or  any  grantee,  in  any  such 
original  or  succeeding  warrant,  shall,  by  force  of  arms 
of  the  enemies  of  the^  United  States,  be  prevented 
from  making  such  actual  settlement,  and  shall  persist 
in  his  endeavours,  to  make  such  actual  settlement  as 
aforesaid,  then,  in  either  case,  he  and  his  heirs  shall 
be  entitled  to  have  and  to  hold  the  said  lands,  in  the 
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HviDBKo-    flame  manner,  as  if  the  actual  settlement  had  been 
>BE*s  LEiBKB  ^j^  ^^^  contbuecL'^ 

Douglass. 

The  two  cases  are,  the  actual  settler,  who  has  been 
driven  from  his  settlement,  and  the  warrantee,  who 
has  been  prevented  from  making  a  settlement,  but  has 
persisted  in  his  endeavours  to  make  one. 

It  is  perfecdy  clear,  that  in  each  case,  the  proviso 
substitutes  something  for  the  settlement  to  be  made, 
within  two  years,  from  the  date  of  the  warrant,  and 
for  the  residence  to  continue  five  years  from  the  com* 
mencement  of  the  settlement,  both  of  which  were  re* 
quired  in  the  enacting  clause. 

What  is  that  something  ? 

The  proviso  answers,  that  in  the  case  of  an  ^^  actual 
settler,"  it  is  his  being  *' driven  from  his  settlement  by 
forceof  armsof  the  enemies  of  the  United  Sutcs,"  and 
in  case  of  his  being  a  grantee  of  a  warrant  not  having 
settled,  it  is  *^  persisting  in  his  endeavours  to  make  such 
actual 'settlemtrnt.**  In  neither  case,  is  residence  or 
persisting  in  his'endtravours,  at  residence  required. 
Yet  the  legislature  had  not  forgotten,  that  by  the  enact- 
ing clause,  residence  was  to  be  added  to  settlement ; 
for  in  the  same  sentence,  they  say>  that  the  person  who 
comes  within  the  proviso,  shall  hold  the  land  ^^  as  if 
the  actual  settlement  had  been  made  and  continued.'' 

It  is  contended  on  the  part  of  the  defendant,  that  as 
the  time  during  which  persistance  shall  continue,  is  not 
prescribed,  the  person  claiming  the  land  must  persist 
until  he  shall  have  effected  both  his  settlement  and  re- 
sidence, as  required  by  the  enacting  clause  of  the  act* 
That  is,  that  the  proviso  dispenses  with  the  time,  and 
only  with  the  time,  during  which  the  condition  is  to 
be  performed. 

But  the  words  are  not  only  inapt  for  the  expression 
of  such  an  intent ;  they  absolutely  contradict  it 
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If  the  proviso  be  read,  so  as  to  be  intelligible,  it  re- 
quires nothing  from  the  actual  settler,  who  has  been 
driven  from  his  settlement.  He  is  not  to  persist  in  his 
endeavours  at  residence,  or,  in  other  words,  to  con- 
tinue his  settlement,  but  is  to  hold  the  land.  From 
the  warrantee  who  has  been  prevented  from  making  a 
setdement,  no  endeavours  at  residence  are  required. 
He  is  to  ^^  persist  in  his  endeavours,*'  not  to  make, 
and  to  continue  such ''actual  settlement,  but  ^^  to  make 
such  actual  settlement  as  aforesaid.'^  And  if  he  does 
persist  in  those  endeavours,  he  is  to  hold  the  land, 
**  a^  if  the  actual  settlement  had  been  made  and  con* 
tinued.^^  The  construction  of  the  defendant  would 
make  the  legislature  say,  in  substance,  that  if  the  war- 
rantee shall  persist  in  endeavouring  to  accomplish  a  par- 
ticular object,  until  he  does  accomplish  it,  he  should 
hold  the  land  as  rf  he  had  accomplishtd  it.  But  inde- 
pendent of  the  <  improbability,  that  the  intention  to 
di&pense,  ^nly  with,  the  time  in  which  the  condition 
was  to  be  performed,  would  be  expressed  in  the  lan- 
gUcnge  -which  has  been  noticed,  there  are  terms  used, 
whirh  seem  to  restrict  the  tim/e  during  which  a  persist- 
ahce  in  endeavours  is  required.  The  warrandice  is  to 
persist  in  his  endeavours,  ^^  to  make  such  actual  settle- 
ment as  aforesaid."  Now,  "  such  actual  settlement  as 
afosesaid,''  is  an  actual  settlement  within  two  years 
fr<;m  the  date  of  the  warrant.  As  it  could  only  be 
made  within  two  years,  a  persistance  in  endeavouring 
to  make  it,  coufd  only  continue  for  that  time. 

If,  after  being  prevented  from  making  an  actual  set* 

Jtlement,  and  persisting  in  endeavours,    those  endea* 

vours  should  be.  successful  within  the  two  years  after 

which  the  person  should  be  driven  off,  it  is  asked,  what 

would  be  his  situation  ? 
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The  answer  is  a  plain  one.  By  persisting,  he  has 
become  an  actual  settler  ;  and  the  part  of  the  proviso 
whi^h  applies  to  actual  setders,  protects  him. 

If,  after  the  two  years,  he  should  be  driven  off^  he 
is  still  protected.  The  application  of  external  violence 
dispenses  with  residence.     The  court  feek  itself  bound 
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HvxoBKo*  tosa^y  so,  because  the  proviso  contains  a  substitute, 
VSR  s  LBssBB  ^^jjj^.||^  j^  gm^H  a  state  of  things,  shall  be  received  in- 
DoocLABs.    stead  of  a  performance  of  the  conditions  required  by 

the  enacting  clause  ;  and  of  that  substitute,  residence 

£Drms  no  part. 

In  a  great  variety  of  forms,  and  with  great  strength, 
it  has  been  argued,  that  the  settlement  of  the  country 
was  the  great  object  of  the  act ;  and  that  the  construe- 
tion  of  the  pUuDtiff  would  defeat  that  object. 

That  the  exclusive  object  of  an  act  to  give  lands  to 
settlers,  would  be  the  settlement  of  a  country,  will  be 
admitted,;  but  that  an  act  to  sell  lands  to  settlers,  must 
have  for  its  exclusive  object,  the  settlement  of  the 
country,  caniiot  be  so  readily  conceded.  In  attempt-^ 
ing  to  procure  settlements,  the  treasury  was  certainly 
not  forgotten.  How  far  thc^e  two  objects  might  be 
consulted,  or  how  far  the  one  yielded  to  the  other, 
is  only  to  be  inferred  from  the  words  in  which  the  le* 
gislative  intention  has  been  expressed.  How  far  the 
legislature  may  have  supposed  the  peopling  of  the  dis- 
trict in  question,  to  have  been  promoted  by  encourag- 
ing actual  settlements,  though  a  subsequent  residence 
on  them  should  be  rendered  impracticable  by  a  foreign 
enemy,  can  only  be  shown  by  their  own  language.  At 
any  rate,  if  the  legislature  has  used  words,  dispensing 
with  residence,  it  is  not  for  the  court  to  say  they 
could  not  intend  it,  unless  there  were  concomitant  ex« 
pressions,  which  should  explain  those  words  in  a  man- 
ner different  from  their  ordinary  import.  There  arc 
other  considerations  in  favour  of  the  construction,  to 
which  the  court  is  inclined. 

This  is.  a  contract  ;  and  although  a  state  is  a  party* 
it  ought  to  be  construed  according  to  those  well  esta- 
blished principles,  which  regulate  contracts  generally. 

The  state  is  in  the;  situation  of  a  person  who  holds 
forth  to  the  world,  the  conditions  on  which  he  is  will- 
ing to  sell  his  property. 
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If  he  should  couch  his  propositions  in  such  ambigu- 
ous terms,  that  they  might  be  understood  differently, 
ip  consequence  of  which,  sales  were  to  be  made,  and 
the  purchase  monejr  paid,  he  would^  come  with  an  ill 
grace  into  court,  to  insist  on  a  latent  and  obscure 
meaning,'  which  should  give  him.  back' his  property, 
and  permit  him  to  retain  the  purchase  money.  All 
those  principles  of  equity,  and  of  fair  dealing,  which 
constitute  *thv,  basis  of  judicial  proceedings,  require 
that  couru  should  lean  against  such  a  construction. 

It  being  understood,  that  the  opinion  of  the  court 
on  the  two  first  questions,  has  rendered  a  decision  of 
the  third  unnecessary,  no  determination  respecting  it 
has  been  made. 

It  is  directed,  that  the  following  opinion  be  certified 
to  the  circuit  court. 
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Certificate  of  the  Opintoru 

1st.  That  it  is  the  opinion  of  this  court,  that  Under  die 
act  of  the  legislature  of  Pennsylvania,  paissed  the  3d  day 
of  April,  A.  D.  1792,  cntided  **  An  act  for  the  sale  of 
the  vacant  lands  withm  this  commonwealth,"  the  grantee, 
by  a  warrant  of  a  tract  of  land  lying  north  and  west  of 
the  rivers  Ohio  and  Alleghany  and  Conewango  creek, 
who,  by  force  of  arms  of  the  enemies  of  the  United  States, 
was  prevented  from  settling  and  improving  the  said  land, 
and  m>m  residing  thereon  from  the  10th  of  April,  1793, 
the  date  of  the  said  warrant,  until  the  1st  of  January,  1796 ; 
but  who,  during  the  said  period,  persisted  in  his  endea- 
vours to  make  such  setderoent  and  residence,  is  excused 
from  making  such  actual  settlement  as  the  enacting  clause 
ef  the  9th  section  of  the  said  law  prescribes  to  vest  a  title 
in  the  said  grantee. 

2d.  That  it  is  the  opinion  of  this  court,  that  a  warrant 
fer  a  tract  of  land  lying  north  and  west  of  the  rivers  Ohio 
and  Alleghany  and  Conewango  creek,  granted  in  the 
year  1793,  under  and  by  virtue  of  an  act  of  the  legisla- 
ture of  Pennsylvania,  entided  *♦  An  act  for  selling  the 
vacant  lands  of  this  commonwealth,"  to  a  person,  who,  by 
ferce  of  arms  of  the  enemies  of  tJKe  United  Sutes,  was 
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!>revented  from  setdtng  and  improvbg  the  said  land,  and 
rom  residing  thereon  from  the  date  of  the  said  warrant 
until  the  1st  of  January,  1796,  but  who,  during  the  said 
period,  persisted  in  his  endeavours  to  make  such  setde- 
ment  and  residence,  vests  in  such  grantee  a  fee  simple  in 
the  said  land,  although,  after  the  said  prevention  ceased, 
he  did  not  commence,  and  within  the  space  of  two  year^ 
thereafter,  clear,  ftnqe  and  culuvate,  at  least  two  acres  for 
eVery  hundred  acres  coi^tained  in  his  survey  for  the  said 
land,  and  erect  thereon  a  messuage  for  the  habitation  of 
man,  and  reside,  or  cause  ^  family  to  reside  thereon,  for 
the  space  of  five  years  next  following  his  first  setding  of 
the  same ;  the  said  grantee  being  yet  m  full  life* 

JoHNdoN,  J.  I  concur  in  the  decbion  given  by  the 
cburt  in  this  case  ;  but  th^re  was  a  question  suggested 
and  commented  on  in  the  argument  which  has  not  been 
noticed  by  the  court, -but  which  appears  to  me  to  merii 
some  consideration. 

It  was  inquired  by  the  counsel  for  the  defendant,  should 
the  court  adopt  the  principle,  that  persistance  for  two 
years  is  to  be  substituted  for  an  actusil  setdement  and  re- 
sidence, what  is  to  be  the  effect  of  a  partial  prevention  ? 
Is  the  warrantee  to  be  subjected  to  the  necessity  of  mak- 
ing good  his  settlement,  should  the  prevention  cease  or 
commence  at  any  point  of  time  during  the  two  years 
without  any,  or  under  what  limitatbn  ^ 

It  is  undoubtedly  true,  that  any  construcdon  of  a  sta*^ 
tute  which  will  produce  ab8ur4ities,  or  consequences  in 
direct  violation  of  its  own  provisions,  is  to  be  avoided. 
It  were  better  not  to  depart  from  their  literal  signification 
than  to  involve  consequences  s6  inconsistent  with  the 
nature  and  very  idea  of  legislation.  But  it  does  not  ap- 
pear to  mt  that  any  embarrassment  will  attend  the  con- 
struction of  this  act  which  the  court  has  adopted ;  that 
the  case  of  a  partial  duration  of  the  existence,  of  the  pre- 
venting cause  is  not  within  the  view  of  the  proviso ;  that 
it  b  not  excepted  from  the  operation  of  the  enacting 
clause.  It  would  be*  absurd  to  impose  upon  the  warrantee 
the  necessity  of  performing  in  a  few  months,  perhaps  at 
the  most  inconvenient  season  of  the  year,  a  condition  for 
which  the  act  proposes  to  hold  out  to  him  an  indulgence 
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of  two  years ;  when  preyente(l  too  by  a  cause  not  within    Hvvbxko- 
bis  oontcDul^  and  against  which  the  state  was  bound  to  '*>'«i-ssssa 

r'otect  him.  If  such  were  the  case  now  before  the  court,  DovoLAtt. 
should  be  of  opinion  that  we  must  resort  to  general 
principles  for  a  decision*  With  regard  to  the  performance 
of  conditions,  it  is  a  well -known  rule,  that  obstructions 
interposed  by  the  act  of  God,  or  a  public  enemy,  shall 
excuse  from  performance,  so  far  as  the  e£Pea  of  such  pre- 
venting cause  necessarily  extends. 

m  cases  of  partial  prevention,  I  should  therefore  be  of 
opinion,  that  it  would  be  incumbent  upon  the  warrantee 
to  satbfy  the  cpurt  that  he  had  complied  with  the  condi« 
tions  imposed  by  the  act,  so  far  as  he  was  not  necessarily 
prevented  by  the  public  enemy* 

It  may  appear  singular  that  a  deficiency,  of  a  single 
^lay  perhaps,  should  produce  so  material  an  alteration  in 
the  rights  or  situation  of  the  warrantee.  But  the  legisla* 
ture  of  Pennsylvania  were  fuUy  competent  to  make  what 
statutory  provisions  they  thought  proper  upon  the  sub- 
ject ;  and  the  court  is  no  further  responsible  for  the  eflfect 
of  the  words  which  they  have  used  to  express  their  in- 
tent, than  to  endeavour  to  give  a  sensible  and  consistent 
operation  to  them  in  every  case  that  can  occur* 
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ERROR  to  the  circuit  court  of  the  district  of  Co-    The  United 
lumbia.  Stat*,  have 

real  estate  of 
Masoitf  attorney  of  the  United  States  for  that  district,  their  debtor 
on  the  irth  of  August,  1801,  filed  a  bill  in  equity  against  ""*"   •*"^ 
gobert  T.  Hooe,  W.  Herbert,  John  C.  Herbert,  and  the  n3u.  ""in* 
executors,  widow  and  heir  $  ofCoL  John  Fitzgerald,  late  aolrency  or 
coU^-ctorof  the  customs  for  the  pon  of  Alexandria,  and  bankruptcy 
obtained  an  injunction  to  prevent  the  sale  of  certain  real  pj^ce^r  "be- 

ing*  unable  to 
*  Present,  Marshall,  Chief  J^ufdcc^^-Ciuhin^,  fater^wn,  Wathm^*  pay  all  his 
Yi»  and  yoluuw.  Justices.  debts*  bs  kM$ 

Vol  ni.  I. 
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TasUviTtD  ^tate  in  Alexandria,  adTcrtised  for  sale  by  W.  and  J.  C« 
4tat«s      Herbert,  under  a  deed  of  trust  made  by  Fitzgerald  for 
H*oB '  Mm    ^  indeomi&cation  at  Hooe* 

oTa»Bt. 
v^'^v^^^  The  material  facts  appearing  nnon  the  record  are,  that 
flud«avpiaA.  Fitegerald,  upon  being  appointed  coUector,  executed  n 
|^t^n!SL  "^^^  ^^^  United  States,  onthe  lOdiof  April,  I7M, 
property  i  or  with  Hooe  as  surety,  in  the  penalqr  of  10,000  doUarSt 
the  debtoriia-  for  the  faithful  performance  ot  the  duties  of  his  office*  In 
♦dlfo^cSd  ^P"^  ^^^^»  ^  ^^  *°™^  ^  ^  greatly  in  arrears,  and 
cr  abMnted'  ^P^  ^  ^^  adjustment  of  his  accounU,  on  the  15th  of 
binnelf,  hit  August,  1799,  the  balance  agaiQst  him  was  57,157  dol*^ 
property  b*;  lars.  On  the  16tb  of  January,  1799,  Hooc  having  know 
K*pr^  of  ^^«^  ***  Fitzgerald  was  largely  indebted  to  the  United 
^w.  Sutes,  but  believing  that  he  had  sufficient  property  to 

A  munmft  dischvge  the  debt,  and  Fitzgerald  being  desirous  of  bor« 
of  pari  of  ^  rowing  money  fix>m  the  bank  of  Alexandria  to  meet  the 
S^^^^^Letor  *■**•  ^^  ^  treasury  of  the  United  States,  and  for  other 
oir  the  rtfve^  purposes^  made  a  deed  of  trust  to  W.  and  J*  C.  Herbert^ 
aue  to  hit  reciting  that  Hooe  had  become  suretv  for.  Fitzgerald,  in 
officMl  bond"  '**^  *^^**  ^  ^^^  United  ^States,  and  Fitzgerald  proposing, 
to  indemnify  when  he  should  wish  to  obtain  a  k>an  of  money  irom  the* 
him  from  his  bank  of  Alexandria,  to  draw  notes  to  be  indorsed  by 
pc»poisibility  Uooe,  whereby  the.  latter  might  be  liable  and  compelled 
the  boS^and  ^  P^^  *^  same,  and  the  former  being  desirous  of  secur- 
also  to  secure  ing  ^nd  indemnifying  JHtooe  from  all  dama^,  costs  and 
him  from  his  charges  which  he  might  at  any  time  thereaiter  be  subject 
Siti'^"^*  "^  *"*^  liable  toby  reason  of  any  misconduct  of  Fitzgerald 
^ortTments'  ^^  ^  discharge  of  his  duty  as  collector^  or  for  or  on  ac- 
ibr  the  mort-  cpunt  of  any  notes  drawn  by  him  for  his  particular  use 
pgoratbank,  and  accommodation,  and  indorsed  by  Hooe,  and  negOH 
ipSn  the"  v.  ^***^^  *^  **  ^^^^  ^^  Alexandria.  The  indenture  then 
mted  States]  witnessed,  that  for  those  purposes,  and  in  consideration 
slthoui^  it  of  the  trusts  and  confidences  therein  after  expressed,  &c 
tons  out  that  and  oi  one  dollar,  &c.  Fitzgerald  bargained  and  sold,  &c 
%Mwu^le^  to  d*e  trustees,  W.  and  J,  C.  Herbert,  the  real  esUte 
pay  all  hit  therein  described,  to  have  and  to  hold  the  same  to  them 
debu  at  the  and  the  survivor  of  them,  &c.  "  in  trusty  to  and  for  ihe 
iMe^war^  uses  and  purposes  herein  after  mentioned,  and  to  and  for 
5f\,JJ*£^*  no  other  use  and  purpose  whatsoever ;  that  is  to  say,  in 
though  the  case  he  the  said  John  Jb  itzgerald  shall  neglect  any  part  of 
JJ^tgagee  his  duty  as  collector  of  the  said  port  of  Alexandria,"  tac 
SSTof  ukinr  **  ^^  ^°  ^^^^  ^^^  "^'^  ^^  notes  so  drawn,  indorsed  and  ne- 
^  oMftga^  gotiatedat  the  bank  of  Alexandria,  for  the  particular 
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and  McommodaUoii  of  him,,  the  Mid  Joftn  Fitzgerald,  ^^5^"^^^** 

shall  not  be  taken  up  and  discharged  by  him  when  the 

same  shall  become  payable  ^  that  in  either  case,  as  soon 

as  any  demand  shall  be^made  upon  him,  the  said  R«  T. 

Hooe,'*'  &c«  ^^  for  the  payment  of  any  sum  or  sunu(  of 

money  which  ought  to  be  paid  by  the  said  John  Fitz- 

Srald,^  &c  then  the  trustees  should,  upon  notice  given  ^ 
em  by  Hooe,  of  such  demaild,  proceed  to  sell  the  pror  deStecl  ts"the 
perty  for  ready  money,  and  after  paying  the  expenses  of  United  Sutts, 
sale,  should  pay  and  satisfy  theaum  or  sums  of  HMmey  so.  ^^  J^li^ 
demanded  of  Hooe,  either  as  security  for  Fitzgerald^f  •rtanS^'Se 
due  and  foithful  execution  of  the  office  of  collector  of  the  United  Ststet 
said  port  of  Alexandria,  or  as  indorsor  of  any  fiole  or 
notes  so  drawn  by  Fitzgerald,  ^  and  negotiated  at  the 
bank  of  Alexandria  for  Uie  particular  accommodation  of 
the  said  Jt^hn  Fitzgerald  i^*  and  lastly^  to  pay  over  to 
him  the  surplus.    And  in  further  trust  dot  if  Fitzfl;erald 
should  dvdy  keep  Hooe  indemnified,  &c«  and  should  duly 
pay  the  several  notes  which  should  be  so  drawn  by  him 
and  indorsed  by  Hooe,  and  negotiated  at  the  said  bank, 
^  for  the  particular  accommodation  of  him,  the^aid  John 
Fitzgerald,  as  the  same  shall  become  payable,"  then  th^ 
trustees  should  reconvey,  &c« 

Hooe  had  mdorsed  Fitzgerald^s  notes  at  the  hank  to  a 
large  amount,  and  at  the  time  of  his  death  there  were 
unpaid  two  notes  of  ICXX)  doQars  each,  and  one  of  1800 
doUars,  one  of  which  for  1000  dollars,  together  with  in- 
terest upon  the  whole,  amounting  to  288  dollars  and  94 
cents,  was  afterwards  paid  by  Mn  Keith,  one  of  the  ex- 
ecutors, in  order  tp  prevent  a  sale  of  the  propiert)*  under 
the  trust,  lliere  was  also  evidence  tending  to  show  that 
the  money  borroW;ed  from  the  bank  upon  Hooe's  in- 
dorsement, was  applied  in  dUscharge  of  warants  drawn 
by  the  treasury  upon  Fitzgerald. 

Fitzgerald  died  in  December,  1799.  having  by  his  will 
directed  his  real  estate  to  be  sold  for  the  nayment  of  his 
debts.  There  was  no  positive  evidence  of  tiis  insolvency* 

The  Un  charged  that  he  died  insolvent,  and  that  the 
United  States hsKl  aright,  m  preference  to  all  others,  to 
apply  his  property  ta  the  discharge  of  the  debt,  ind  if 
there  should  be  a  deficiency,  to  resort  to  the  sure^  for 
the  babmce^  as  &r  as  the  poudty  of  the  bond  vould  jus^ 


n  SUPREME  COURT  U.  S. 

T"  ^w^fTED  tifv ;  and  that  the  deed  of  trust  wai  fraudulent  as  to  the 
^^X^^*      United  States, 

||00B  AMD 

On  the  Ist  of  May,  1802,  the  injunction  was  dissolved 
by  consent,  and  an  interlocutory  decree  entered,  ordering 
the  trustees  to  pay  the  proceeds  of  the  sale  into  court,  subt 
ject  to  future  order,  touching  the  contending  claims  of 
the  United  States  and  Hooe. 

At  November  term,  1803,  the  court  passed  the  follow- 
ing decree  : 

*^  The  objects  of  the  bill  filed  in  this  cause  were  to  set 
aside  a  deed  executed  on  tht  16th  of  January,  1799,  by 

John  Fitzgerald  to  William  Herbert  and  John  Carlyle 
lerbert,  conveying  certain  property  therein  mentioned, 
in  trust,  for  the  purpose  of  indemnify mg  Uobert  Town- 
send  Hooe  as  indorsor  of  certain  notes  negotiable-  in  the 
bank  of  Alexandria,  and  as  surety  of  John.  Fitzgerald  in 
his  ^office  of  collector  of  the  port  of  Alexandria ;  to  oblige 
the  said  trustees  to  account  with  the  United  States  for 
the  said  real  property,  and  to  compel  the  executors  to  ac- 
count for  the  personal  estate  of  the  ssud  John  Fitzgerald, 
and  to  pa^  the  same  to  the  United  Stated  towards  the  dis- 
charge ot  the  balance  due  from  him ;  and  further  to  re- 
strain and  enjoin  the  said  trustees  from  making  sale  of 
the  said  real  property.'* 

An  injunction  for  the  said  purpose  Was  granted  by 
one  of  the  Judges  of  this  court,  in  vacation  ;  and  af« 
terwards,  viz.  at  April  term,  1802,  after  the  appeai^- 
ance  of  the  defendants,  who  were  of  full  age,  an 
agreement  was  made,  *and  entered  on  the  recoil  and 
proceedings  of  this  court,  to  the  following  effect,  viz^ 
that  so  much  of  the  former  order  of  this  court,  as  re* 
strained  the  defendants,  W.  Herbert  and  John  C^ 
Herbert,  from  selling  the  property  in  the  deed  of  trust, 
in  the  bill  mentioned,  be  discharged ;  and  it  was 
further  decreed  and  ordered^  that  the  said  mistees 
should  pay  the  proceeds  arising  fi^om  the  sale  of  the 
said  property,  or  of  any  part  thereof.  Into  this  c<>urt, 
subject  to  the  future  order  of  the  court,  touching  the 
contending  claims  of  the  United  States,  and  of 'K.T. 
Hooe,  one  of  the  defendants  to  the  said  bill ;  and 
nowy  Qt  November  termj  1802,  the  said  cause  cam^ 
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da  by  content  of  parties,  and  by  order  of  the  court,  ThbUnitbd 
to  die  bill,  and  on  the  answers  of  the  defendants,  ^"^ 
(those  of  the  infanu  being  taken  by  their  guardians, 
appointed  for  that  purpose)  and  on  die  exhibits  in  the 
said  bill  and  answers  referred  to,  and  on  those  after- 
wards admitted,  and  the  arguments  of  counsel  •  being 
beard  in  the  said  cause,  and  the  same  being  by  the 
court  fully  considered  ;  it  is  the  opinion  of  the  courts 
that  the  deed  of  trust,  in  the  said  bill  mentioned,  was 
made  bone^Jide^  and  for  a  valuable  consideration,  and 
was  fairly  executed  by  the  said  John  j^itzgerald,  to  in- 
demnify, and  save  harmless,  the  said  R.  T.  Hooe, 
from  ail  loss  and  damage,  by  reason  of  his  indorse- 
ment.of  several  notes,  negotiated  at  the  bank  of  Alex- 
andria, amounting  to  the  sum  of  3,800  dollars,  to  en- 
able the  said  John  Pit:^gerald  to  pay  that  sum  to  the 
United  States ;  which  appears  to  have  been  paid  ac- 
cordingly ;  and  also,  to  indemnify  and  save  harmless, 
the  said  R.  T.  Hooe,  against  all  loss  and  damage,  by 
reason  of  his  having  become  bound  in  a  bond,  in  the 
penalty  of  10,000  dc^lars,  payable  to  the  United  Sutes, 
as  security  for  the  said  John  Fitzgerald's  faith- 
ful, performance  and  due  discharge  of  the  office  of  col- 
lector of  the  customs,  in  the  district  of  Alexandria. 
That  there  does,  not  appear  to  have  been  any  fraud  in 
the  said  parties,  or  eitner  of  them,  and  that  the  said 
deed  is  not  invalidated  by  any  law  of  the  United  Stales. 

It  is  .thereupon,  by  this  court  decreed  and  ordered^ 
that  the  bill  in  this  cause,  as  to  all  the  defendants,  ex- 
cept R.  T.  Hooe,  W.  Herbert,  and  J.  C.  Herbert, 
be  retained  far  the  further  order  and  decree  of  this 
court,  and  that  as  to  the  said  defendants,  R.  T.  Hooe, 
W.  Herbert,  and  J.  C.  Herbert,  the  said  bill  be  dis- 
missed with  costs  to  the  said  defendants.  And  as 
to  the  money  which  has  aristfn  from  the  sale  of  the 
said  real  property,  the  net  amount  of  which  is  14,318 
dollars  and  66  cents,  after  deducting  the  charges  of 
the  sale,  and  which  has  been,  by  the  order  of  this 
court,  deposited  by  the  clerk  thereof,  in  the  bank  of 
Alexandria;  this  court  doth  decree  and  order ^  that 
the  said  clerk  do  pay  the  sum  of  4,318  dollars  and  66 
cents,  part  thereof,  to  the  said  trustees,  W.  Herbert 
and  J*  C.  Herbert,  .to  be  by  them  applied  to  the  dis- 
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TnUyiTSD  charge  of  the  sum  of  3,127  doUars,  due  upoD  certain 
States  Qotes  negotiated  in  the  bank  of  Alexandria,  on  which 
the  said  R.  T*  H6oe  was  an  indorsot  for  the  said  John 
Fitzgerald  ;  and  also  to  the  repayment  to  the  execu* 
tors  of  the  sud  Joho' Fitzgerald,  of  the  sum  of  1,195 
dollars, -advanced  and  paid  by  them  to  the  bank  of 
Alexandria,  for,  and  on  behalf  of  the  said  R*  T. 
Hooe,  in  part  payment  of  the  notes  negotiated  in  the 
said  bank,  for  the  said  John  Fitzgerald,  and  indorsed 
by  the  said  R.  T.  Hooe,  which,  it  was  intended,  the 
saidR*  T.  Hooe  should  be  indemnified  against,  by  the 
said  deed;  and  the  residue,  if  any  there  should 
be,  of  the  said  sum  of  4,318  dollars  and  66  cents,  to 
be  paid  by  the  ssud  dert  into  the  treasury  of  the  United 
States,  in  discharge  of  so  much  of  the  balance  due 
from  Uie  estate  of  the  said  John  Fitzgerald ;  and  that 
as  to  the  residue  of  the  proceeds  of  the  said  sale, 
being  the  sum  of  10,000  doUars,  the  said  clerk  do  pay 
the  same  into  the  treasury  of  the  United  States,  ex« 
pressly  in  discharge  of  the  said  sum  of  10,000  dollars, 
for  which  the  said  R.  T«  Hooe  is  bound  in  the  bond, 
which,  in  the  said  bill  and  answers  is  referred  to,  and 
to  ffo  also  in  discharge  of  so  much  of  the  plaim  of  the 
United  Sutes  against  the  said  John  Fitzgerald,  and 
the  same  is  docrted  and  ordered  accordingly. 

To  reverse  this  decree,  a  writ  of  error  issued  re* 
tumableto  February  term,  1803,  which  was  dismissed 
for  want  of  a  statement  of  the  facts  upon  which  the 
decree  was  founded.* 

The  November  term,  1803,  of  the  circuit  court, 
at  which  the  original  decree  was  entered,  being  con- 
tinued by  adjournment,  to  April,  1803*  Mason,  afr 
ter  the  dismission  of  the  writ  of  error,  moved  the 
court  below,  to  make  a  statement  of  the  facts  upon 
which  the  decree  was  founded,  to  be  sent  up  with  a  new 
writ  of  error  ;  and  urged,  that  as  it  was,  in  comtempla^ 
tion  of  law,  the  same  term  in  which  the  decree  was 
made,  it  was  competent  for  the  court  to  open  it  for 
that  purpose*  But  the  court,  being  of  opinion,  that 
by  the  writ  of  error  the  record  was  completely  re- 

^  Sec  Ante^  w/.  l./».  318. 
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noTed,  and  the  decree  thereby  made  absolute,  refused  TiiBUNiTBa 
to  make  the  statement.  Statss 

HOOB  Avn 

A  new  writ  of  error  was  sued  out  by  the  United  ^  otsbbs. 
States,  returnable  to  February  term,  1804 ;  upon  the 
return  of  which^ 

Stvanny  for  defendants  in  error, 

Contended,  that  the  late  act  of  congress,  of  Zd 
March^  1803,  voL  6,  p.  515,  c.  93,  \  2,  did  not  apply 
to  this  case,  because  it  was  passed  after  the  final  de- 
cree rendered ;  and-  that  the  court  was  still  precluded 
from  looking  into  this  case,  and  correcting  the  errors 
in  the  decree,  if  any  such  existed,  without  a  state- 
ment of  the  facts  upon  which  the  decree  was  founded ; 
but. 

By  the  court*  The  words  of  the  act  are,  ^  that 
from  all  final  judgments  or  decrees^  rendered^  or  to  be 
rendered,  in  any  circuit  court,*'  *^in  any  cases  of  equi- 
ty,'' Sec  ^*  an  appeal  shall  be  allowed,"  ^*  subject  to  the 
same  rules,  regulations  and  restrictions,  as  are  pre- 
scribed in  case  of  writ  of  error." 

A  perfect  analogy  exists  between  the  cases  of  ap- 
peals and  of  writs  of  error,  as  to  the  time  in  which 
they  may  be  granted,  and  the  judge,  who  can  grant 
the  one,  may  allow  the  other.  The  act  of  congress 
comprehends  past  cases  as  well  as  future. 

The  cause  was  continued  for  argument,  and  at  this 
term,  was  argued  by  Masony  for  the  United  States, 
and  by  C.  Let  undSwann^  for  the  defendants  in  error. 

MaMon^  after  observing  that  the  evidence  did-  not 
support  the  allegaticm,  that  the  money  borrowed  of 
the  bank,  upon  Hooe's  indorsements,  was  applied  to 
the  use  of  the  United  Stttes,  contended, 

!•  That  the  deed  was  fraudulent,  as  to  all  the  world, 
because  it  empowered  Fitzgerald  to  borrow  money 
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THxUifiTBo  upon  it  for  his  own  use,  while  it  protected  the  property 
Statbs     f,.Qj^  jjjg  creditors. 

2.  That  Hooe  has  no  preference  to  the  United  States ; 

and  even  .if  the  deed  was  not  fraudulent,  as  to  all  the 

world,  yet  Hooe   stands  in  such  a  situation,  that  he 

must  be  postponed  to  the  United  Sutes  and  all  other 

'  creditors. 

1.  Hooe  admits,  that  he  had  notice  of  Fitzgerald's 
default,  to  at  least  the  amount  of  30,000  doUars,  but 
the  exact  amount  is  unimportant.  And  although,  in  his 
answer,  he  gives  an  opinion  as  to  the  value  of  Fitz- 
gerald's estate,  at  the  date  of  the  deed,  yet  ht-  ad* 
xnits,  that  such  as  it  then  was,  it  now  is,  excepting  any 
depreciation  which  it  may  have  suffered. 

The  deed,  inasmuch  as  it  contains  a  power  to  raise 
money  upon  it,  in  future,  for  his  own  use,  is  a  deed 
in  trust  for  himself,  and  therefore  fraudulent  upon 
general  principles  of  law.  His  power  to  borrow  money 
upon  it,  is  unlimited  by  any  thing  but  the  value  of  the 
property  and  the  good  will  of  Hooe ;  and  the  money 
thus  raised  upon  it  might  have  been  applied  exclusively 
to  his  own  use/ 

The  words  of  the  sUtute  of  13  £//z.  c.  5,  which 
have,  in  substance,  been  inserted  into  the  Virginia 
code  of  laws,  are  large  enough  to  take  in  this  case  ; 
and  the  cases  decided  under  it  clearly  apply  to  the 
present  deed.  Indeed,  that  part  of  the  statute  which 
makes  such  deeds  void  as  to  creditors^  is  no  more 
than  a  declaration  of  thetpre-existing  rule  of  the  com* 
mon  law.  3  Bac.  Ab.  Tit.  Fraud.  2  Conu  Dig.  Tit, 
Covin. 

The  5th  sign  of  fraud  mentioned  in  Twyne^s  case^ 
3  Co.  81.  (b)  is,  that  there  ^  was  a  trust  between  the 
parties ;  for  the  donor  possessed  all,  and  used  them 
as  his  proper  goods^  and  fraud  is  alwavs  apparelled 
and  clad  with  a  trust,  and  a  trust  is  the  cover  of 
fraud."  And  it  is  unimportant  whether  the  trust  he 
expressed  or  implied.  Every  gift  made  on  a  trust  is 
out  of  the  proviso  of  the  act.  ,  Here  it  was  part  of 
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the  trost  that  Fitzgerald  should  raise  money  upon  the  THBUviTan 
deed  to  his  own  use;  and  a  deed  which  covers  die       States 
property  from  his.  creditors^  and  gives  the  grantor  the     Hoob  Ayl> 
whole  benefit  and  use  of  it,  is  the  very  kind  of  deed      oiRiutt. 
which  the  statute  meant  to  avoid*    If,  then,  the  deed  is 
void  as  to  creditors,  Fitzgerald  is  dead,  and  the  United 
States  must  be  preferred  in  payment. 

2.  Hooe  tannot  be  preferred  to  the  United  States^ 
in  consequence  of  this  deed,  evj^  supposing  it  not  to 
be  fraudulent  under  the  statute  of  Eiezabeth^  but  must 
be  postponed  to  the  United  Sutes,  tod  all  other  cre- 
ditors* 

This  case  stands  op  the  same  ground  as  a  bond  j;iv* 
en  for  duties,  in  which  case  it  is  enacted  by  the  act  of 
4th  of  Augmt^  1790,  c*  35,  (  45,  voL  1,  ^.  221,  that 
'^  in  all  cases 'pf  insolvency,  or  whtre  any  estate  in  the 
hands  of  executors  or  administrators  shailbe  insuf- 
ficient to  pay  all  the  debts  due  from  the  deceased^ 
the  debt  due  to  the  United  States,  on  any  such  bond^ 
shall  be  first  satisfied."  The  insolvency  here  men* 
tioned,  means  an  inability  to  pay  all  his  debts,  and  is 
30  expounded  by  the  act  of  ^ A  of  May ^  1792,  c.  27» 
^  XBy  voL  2,  p.  79,  in  which  it  is  ^^  declared  that  the 
cases  of  insolvency  in  the  said  44th"  (45th)  *^  sec- 
tion mentioned,  shall  be  deefhed  to  extend  as  well 
to  cases  in  which  a  debtor,  not  having  avffivicnt  prO'* 
periy  to  pay  all  his  or  her  debts^  shall  have  made  a 
Voluntary  assignment  therrof,  for  the  benefit  of  his 
or  her  creditors,  or  in  which  the  estate  and  effects  of 
an  absconding,  concealed,  or  absent  debtor,  shall  have 
been  attached  by  process  of  law,  as  to  cases  in  which 
an  act  of  legal  bankruptcy  shall  have  been  com* 
mittcd.** 

A  voluntary  assignment,  for  the  benefit  of  his  credi- 
tors, made  by  a  debtor,  unable  to  pay  all  hiardebu,  is 
one  of  the  cases  in  which  the  United  States  are  to. 
have  a  preference.  1  he  word  "  voluntary "  does  noj 
mean  without  consideration^  but  without  compulsion  of 
law,  as  in  cases  under  a  bankrupt  law*  A  deed  made 
to  secure  a  jusit  debt  may,  in  this  sc'nr>e  of  the  word, 
be  a  voluntary  deed  of  assignment*  The  instant  a  man 

Vol.  III.  M 
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ThkUniteu  makes  sych  a  voluntaiy  assignmenti  the  preference  of 
States      ^j^^   United  Stated  attaehes,  if^'  upon  subsequent  in- 

HooB  AVD  quiiy,  it  shall'  appear  tl.<iC  he  is  unable  to  pay  all  his 
OTHERS,  debts.  The  act  of  2d  of  Marchy  1799^  c.  128,  \  65, 
voL  4,  p*  387,  has. the  same  wonis*  explanatory  .of  the 
term  imohtncyy  with  those,  of  the  18th  }  of  the  act^ 
1792,  voL  2j  p.  79.  The  legislature  did  not  mean  to 
confine  it  to  cases  of  insolvency,  under  a  bankrupt  or 
insolvent  law  of  any  of  the  states,  or  of  the  United 
States,  nor  to  voluntary  conveyances  of  ali  the.  property 
of  a  debtDr,  for  the  benefit  of  his  creditors. 

In  the  present  case,  all  the  property  re^mains  in  the 
same  state  in  which  it  was  at  the  time  of  the  deed, 
and  it  is  not  contended  that  it  is  sufficient  to  pay  all' 
the  debts ;  for  if  it  is,  Hooe  can  receive  no  injury  ; 
but  if  it  ia  insufficient,  then  he  can  derive  no  benefit, 
until  the  United  States  are  first  satisfied. 

We  do  not  contend  that  the  United  States  had  a  lien 
upon  the  property.  That  is  a  distinct  question,  and  has 
been  decided  by  this  court,  at  the  present  term,  in  the 
case  of  United  States  v.  Fiiherj  et  oL 

But  it  is  right  that  die  interest  of  all  should  prevail, 
over  that  of  an  individual. 

We  admit  that  Fitzgerald  had  the  right  to  sell  and 
alien  the  property,'  but  it  does  not  follow  that  he  could, 
by  a  mortgage,  or  an  assignment,  prefer  a  particular 
creditor  to  the  United  States. 


The  object  of  the  legislature  was,  that  if  a  toan  is  un- 
able to  pay  all  his  debts,  and  attempts  to  give  a  par- 
ticular  preference,  his  hand  shall  be  stopped,  until  the 
debt  due  to  the  Unitt- d  States  shall  be  satisfied.  If  it 
turns  out  that  he.  was  actually  jnsolyent,  the  United 
States,  and  not  the  individual  creditor,  shall  have  the 
preference. 

The  object  of  the  deed  is,  that  if  Fitzgerald^  estate 
should  be  insufficient  to  pay  all  his  debts,  Hood  shall 
be  preferred. 
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But  the  act  of  congress  says  that,  in  that  ^ent,  the  TbbUititsv 
United  States' shall  be  preferred.    The  deed  and  the      States 
act  are  inconsistent ^with  each  other,  and  the  deed  miist    hoob' am 
yield  to  the  act*  ^    others. 

Among  individual  creditors,  he  had  a  right  to  pre- 
fer one  over  another,  and  such  deeds  would  have  been 
effectual,  saving  the  priority  of  the  United  States. 

This  question  is  the  same  as  if  it  had  arisen  upon  a 
bond  given  for  duties  ;  for  by  the  act  of  ^  of  Match^ 
1797,  c.  74,  (  5,  voL  a,  p.  421,  it  is  enacted,  '*  that 
vhere  any  revenue-officer,  or  other  person^  hereafter 
becoming  indebted  to  the ,  United  States,  by  bond  or 
"^therwise^  shall  become  insolvent,"  &c.  *^  the  debt  due 
CO  the  United  States  shall  be  first  satisfied ;  and  the 
priority  hereby  established,  shall  be  deemed  to  ex* 
tend  as  well  to  cases  in  which  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall  make  a 
voluntary  assignment  thereof,"  &c.  ^^  as  to  cases  in 
which  an  a^.  of  legal  bankruptcy  shall  be  committed." 

This  is.a  voluntary  assignment,  and  Fitzgerald  died 
insolvent.  It  is  not  necessary  (hat  he  should  have  been 
so  at  the  time  of  executing  the  deed.  If  he  become  so 
afterwards,  and  before  the  trust  is  executed,  it  is  suf* 
ficient.  It  is  the  intention  of  the  law,  if  there  is  an 
actual  insolvency,  that  aH  priorities  should  yield  to  that 
of  the  United  States. 

The  United  States,  therefore,  has  a  right  to  the  whole 
of  Fitzgerald's  esute,  in  the  first  place ;  and  if  that 
is  insufficient  to  pay  the  debt,  they  may  resort  to  Hooe^ 
for  the  whole  penadty  of  the  bond,  if  necessary. 

C  Lee  and  Sxvann^  contra,  contended, 

Isti  That  the  deed  was  made  bona  fidt^  and  for  a 
valuable  and  good  consideration,  and  therefore  valid 
upon  general  principles,  both  of  law  and  equity. 

Sd.  That  it  was  not  invalidated  by  any  statute  of 
the  United  Sutes. 
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ThbUhxtcd       1.  Indemnity  is  a  good   consideration,   within  the 

Statbs       statute  of  Elizabtth^  1  Burr.  474,  ^orseky  v.  Demattoty 

HooB  Avo    to  the  whole  of  which  case  the  attention  of 'the  court 

oTHBus.      is  requested,  because,  in  alcpost  every  part,  it  is  ?ippli- 

'^   ^  -  ^  cable  to  the  present* 

The  deed  was  also  bona  fide.  There  is  no  evidence 
that  Hooe  knew  of  Fitzgeratd'^s  inability  to  pay  his' 
debts  at  the  c^te  of  the  deed.  Indeed,  there  is  no 
positive  evidence  of  the  insolvency  of  the  estate,  even 
at  this  moment*  It  has  none  of  the  marks  of  fraud 
mentioned  in  Twyne's  case.  First;  it  is  only^  for  a 
part^  perhaps  not  a  third  part  of  his  estate.  Secondly / 
although  Fitzgerald  remained  in  possession,  yet,  it 
being  real  estate,  possession  was  no  mark  of  frauds 
and  coUld  not  deceive  and  defraud  others,  because  the 
deed  must  of  necessity  be  upon  record.  Thirdly;  it 
was  not  made  secretly.  Fourthly ;  it  was  not  made 
pending  any  process  against  Fitzgerald.  Fifthly  ;  here 
was  no  secret  trust  for  the  benefit  of  the  grantor— and. 
Sixthly;  it  contains  no  unusual  clauses  in  support  of  its 
honest  and  fair  intentions,  which,  Lord  Coke  says,  al- 
ways induce  suspicion. 

The  whole  evidence  in  the  case  shows,  that  the  only 
intention  of  the  parties  was  that  which  is  expressed  fully 
and  fairly  in  the  deed.  He  had  a  rig^t  to  indemniiy 
Hooe  at'the  time  of  giving  the  bond,  and  it  can  make  no 
difference  whether  he  executed  the  deed  at  that  time  or 
afterwards ;  the  consideration  was  equally  good  at  one 
time  as  at  the  other.  It  could  be  no  fraud  in  Hooe  to 
^ait  for  security  as  long  as  he  thought  himself  safe ;  and 
it  could  be  no  fruud  in  Fitzgerald  to  give  a  security, 
which  he  was  bound  in  honour  and  conscience  to  give, 
whenever  it  should  be  demanded. 

Mason^  in  answer  to  a  question  from  the  Chief  Justice, 
whether  there  was  any  act  of  Congress  whicli  subjected 
the  lands  of  the  debtors  of  the  United  States  to  a  specific 
lien,  said,  he  knew  of  none,  unless  it  was  the  actof  lUA 
July^  1798,  c.'H8,  i  15,  voL  4,/>.  lOr.  But  in  the  pre- 
sent case,  Fitzgerald,  by  his  wiUrCharged  his  landsr  with 
the  pay  mem  of  his  debts  ;  and  if  he  had'not,  they  would 
have  be^n  liable  to  an  elegit. 
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Chief  yustice*     I  have  considered  the  act  of  1798 ;  it  ThsUvitx* 
only  creates  a  lien  when  a  suit  is  commenced.  Statsb 

Monday^  February  25. 

Marshall,  Ch.  J.  I  am  directed  by  the  court  to 
inform  the  counsel  in  this  case,  that  they  do  not  wish  to 
hear  any  argument  from  the  counsel  of  the  defendants  in 
error,  upon  the  general  question  of  fraud,  being  satisfied 
on  that  point. 

The  court  also  wishes  to  draw  the  attention  of  the- 
counsel  to  the  question,  whether  there  is  any  evidence  of 
Fitzgerald's  insolvency  in  the  record. 

Masorij  for  the  United  States. 

The  deed  in  this  case  is  contingent ;  the  power  to  the 
trustees  to  sell  is  contineent.  1  hey  can  only  sell  to  iti'- 
demnify  Hooe.  Uhtil  he  is^  damnified  they  have  no 
power  to  sell.  The  rents,  issues,  and  profits,  are  to  be 
taken  by  Fitzgerald  only ;  and  the  legal  estate  being  in 
the  trustees,  the  property  is  protected  from  the  ekgit  of 
the  creditors.  Suppose  the  property  conveyed  to  be 
double  the  value  of  Hooe's  claim,  the  residue  would  be 
protected  from  creditors,  and  would  still  be  a  fund  from 
which  Fitzgerald  might  draw  supplies  to  himself. 

But  the  insolvency^  mentioned  in  the  act  of  congress, 
means  an  inability  to  pay  his  debts,  in  contradistinction 
to  an  insolvency  under  a  bankrupt  law,  or  an  msolvent 
net. 

A  voluntary  deed^  in  the  act,  means  a  deed  by  a  person 
xmable  to  pay  all  his  debts,  made  without  coercion  of 
law,  to  give  a  preference  to  some  of  his  creditors.  It  is 
not  necessary  that  it  should  be  a  conveyance  of  aU  his  ef- 
fects. Suppose  he  should  make  three  separate  deeds; 
one  to  one  of  bis  creditors  for  one  third  of  his  -estate  ;  a 
second  to  another  creditor  for  another  third  of  his  estate, 
and  a  third  deed  to  a  third  creditor  for  the  residue.  The 
two  first  deeds  would  not  be  less  fraudulent  than  the  third, 
because  tliey  conveyed  only  a  part  of  the  estate* 
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ThsUnxtsd       The  decree  of  the  court  below  is  erroneous,  because. 
States      ^^  answers  and  evidence  specified  the*  estate  and  effects 
Hoos  AV9    of  Fitzgerald,  and  the  court  ought  to  have  ascertained  the 
oTHBRs.   ^  value,  and  from  thence  inferred  his  insolvency.     An   in- 
'  solvency  so  ascertained,  would  have  been  such  an  insol- 
vency as  would  have  given  the  United  States  a  prefer- 
ence* 

As  to  the  question,  whether  the  insolvency  appears 
upon  the  record— -the  bill  charges  the  fact,  and  none  of 
the  answers  or  depositions  denies  it.  A  comparison  of 
the  balance  duef  with  the  effects  and  estate  disclosed  in 
the  answers,  affords  the  strongest  corroboration  ;  and  even 
Hooe,  in  his  answe  *,  does  not  deny  a  knowledge  of  it. 
But  whether  he  knew  it  or  not,  it  is  sufficient  if  we  es-* 
tablish  the  existence  of  the  fact ;  for  in  all  cases  ^  where 
any  revenue  officer,"  **  indebted  to  the  United  States,** 
*^  shall  become  insolvent,*'  *^  the  debt  due  to  the  United 
States  shall  \  Srstpaid." 

C.  Lee  and  Swanny  contra. 

The  insolvency  contemplated  by  congress,  means  a 
legal  insolvency,  not  a  mere  incapacity  to  pay,  unattested 
by  some  notorious  act  of  failure,  such  as  a  voluntary  as- 
signment of  all  the  effects  for  the  benefit  of  creditors,  or 
the  closing  of  doors  to  prevent  process  being  served,'  &c* 

The  cases  provided  for  by  the  act,  lire, 

1.  If  the  debtor  ^^  shall  become  in^ofrmf.'* 

2.  Where  the  esUte  of  a  deceased  debtor  ^^  shall  be  m- 
sufficient  to  pay  all  the  debts." 

3.  Where  ^*  a  debtor  not  havbg  sufficient  property  to 
pay  all  his  debts,  shall  make  a  voluntary  assignment 
thereof:^ 

4.  Where  *<  the  estate  and  effects  of  an  absconding, 
concealed,  or  absent  debtor,  shall  be  attached.** 

The  1st  case  is  that  of  legal  and  public  insolvency!' 
where  the  estate  and  effects  are  assigned  by  law.    If  it 
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meant  every  case  where  ai*  man  was  actuaHy  incapable  of  TnmVvim 
paying  all  his  debts,  it  would  frtquently  look  back  and  States 
undo  all  the  negotiations  of  an  extensive  trade  for  many 
years  t  for  it  often  happens  that  a  merchant  continues  in 
-business  and  credit  long  after  his  capacity  to  pay  all  his 
debts  has  ceased.  Besides,  it  would 'have  been  unneces- 
sary for  the  legislature  to  add  expressly  the  case  of  a 
voluntary  assi^ment,  where  there  was  an  inability  to  pay 
all  the  debts,  it  such  inability  alone  was  within  the  mean- 
ing  of  the  words  ^*  shall  become  insohenU^* 

2.  The  case  of  a  deceased  debtor,  whose  estate  shall  be 
insufficient  to  pay  all  the  debts,  would  also  have  been  in- 
cluded in  the  term  insolvent^  if  it  is  to  have  so  large  and 
loose  a  construction  as  is  contended  for  by  the  counsel  for 
the  United  States. 

3«  And  so  would  be  the  case  of  a  voluntary  assign* 
ment.  But  it  is  said  that  the  present  deed  is  such  a  vol- 
untary assignment  as  is  contemplated  in  the  act* 

The  words  of  the  act  are,  "a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,"  that  is  to  say,  the 
whole  of  whose,  property  shall  be  insufficient  to  pay  all 
his  debts,  ^^  shall  make  a  voluntary  assignment  thereof,*^ 
that  is,  of  the  whole  of  his  propernr.  The  assignment 
contemplated  in  the  law  must,  therefore,  mean  an  assign- 
ment ot  the  whole ;  but  this  is  only  an  assignment  of  a 
part,  certainly  not  so  much  as  half  of  his  property,  and 
IS,  therefore,  a  complete  answer  as  to  that  point. 

4.  The  fourth  case  is  of  an  attachment  of  the  estate 
and  effects  of  an  absconding,  concealed,  or  absent  debtor, 
and  does  not  absolutely  require  an  insolvency,  or  even 
an  inability  to  pay  all  the  debts ;  but  is  a  case  of  suspi- 
cion, in  which  a  public  act  has  been  done  and  suffered, 
pving  notice  of  the  insolvency,  if  it  really  exists*. 

Even  supposing,  then,  that  Fitzgerald  was  actually  un- 
able to  pay  all  his  debts  at  the  time  of  executing  this  d^sd 
of  trust,  (which  fact,  however,  does  not  appear)  yet,  as 
his  property  was  not  divested  by  aa  of  law,  nor  by  such 
a  voluntary  assi^ment  as  is  contemplated  by  th<^  act  of 
GonpxsS)  the  priority  of  the  United  States  had  not  at- 
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ThaUnitbd  tached,  so  as  by  any  possibili^  to  avoid  the  deed  of 
States       trust. 

V. 
HOOE  AND  .  •  n     4  f 

OTHERS.  This  construction  of  the  act  of  congress  is  warranted 
by  the  decision  of  a  very  respectable  circuit  court  of  the 
United  States,  in  the  case  of  United  States  v^  Kmg'^ 
JVaUtice^s  ReportSyp.  13« 

The  United  States  sire  plaintiffs  m  equity  for  an  in* 
junction,  and  the  burden  is  on  them  to  prove  all  the  ma* 
terial  allegations  of  their  bilL  It  is  on  them  to  prove  the 
insolvency,  not  on  us  to  disprove  'tu 

lU  then,  the  deed  is  not  fraudulent  in  itself^  nor  made 
void  by  any  act  of  congress,  the  judgment  of  the  court 
below  was  correct,  and  ought  to  be  affirmed. 

Wednesday^  February  37. 

Marshall,.  Ch.  J.  delivered  the  opinion  of  the 
cr  urt. 

The  first  point  made  in  this  case,  by  the  attorney  for 
the  United  States,  IS,  that  the  deed  of  the  16th  of  Janu- 
ary, 1799,  is  fraudulent  as  to  creditors  genendly. 

It  is  not  alleged  that  the  consideration  was  feigned,  or 
that  there  was  any  secret  trust  between  the  parties.  The. 
transaction  is  admitted  to  have  been,  in  truth,  what  it  pur* 
ports  to  be ;  but  it  is  contended  that  the  deed,  on'  its  lace, 
is  fraudulent  as  to  creditors.' 

The  deed  b  -made  to  save  Hooe  harmless  on  account 
of  his  having  become  the  security  of  Fitzgerald  to  the 
United  States,  and  on  account  of  notes  to  be  indorsed  by. 
Hooe  for  the  accommodation  of  Fitzgerald,  in  the  bank 
of  Alexandria. 

.  These  are  purposes  for  which  it  is  supposed  this  deed 
of  trust  tould  not  lawfully  have  been  executed ;.  and  the 
deed  has  been  pronounced  fraudulent  under  the  statute 
of  I3th  of  Eliztibeth. 

That  statute  contains  a  proviso,  that  it  shallno.t  extend 
to  conveyances  made  upon  good  consideration^  and  bona 
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^dt.  The  goodness  of  the  consideration,  in  the  case  at  THsUvins 
bar,  has  been  admitted ;  but  it  is  alleged  that  the  convey-  Statu 
ance  is  not  bona  Jide ;  and  for  this,  Twyn^a  case  has 
been  principally  relied  on.  But  in  that  case,  the  intent 
was  believed  by  the  court  to  bei fraudulent,  and  in  this  case 
it  is  admitted  not  to  have  been  frapdulent.  It,  is  con- 
tended, that  all  the  circumstances  from  which  fraud  was 
inferred  in  that  case,  are  to  be  found  in  this ;  but  tlie- 
court  can  find  between  them  no  trait  of  similitude.  Ii^ 
that  case  the  deed  was  of  all  the  property ;  was  secret.^ 
was  of  chattels^  and  purported  to  be  absolute^  yet  the 
vendor  remained  in  possession  of  them,  and  exercised 
marks  of  ownership  Over  them.  In  this  case  the  deed  is 
of  part  of  the  property,  is  of  record^  is  of  lands^  and 
purports  to  be  a  conveyance  which,  according  to  its  legal 
operation,  leaves  the  property  conveyed  in  possession  of 
the  grantor.  In  the  case,  of  Hamilton  v.  Russel^  this 
Qourt  declared  an  absolute  bill  of  sale  of  a  personal  chat* 
tel,  of  which  the  vendor  retained  the  possession,  to  be  a 
fraud.  Biit  the  difference  is  a  marked  one,  between  a 
conveyance^ which  purports  to  be  absolute,  and  a  convey* 
ance  which,  from  its  terms,  iff  to  leaye  the  p^^session  ia 
the  vendor..  If,  in  the  latter  case,  the  retaining  of  pos- 
session was  evidence  of  fraud,  ho  mortgage  could  ,be 
valid.  '  llie  possession  universally  remains  with  the 
grantor,  lintil  the  creditor  becomes  entitled  to  his  money, 
and  either  cjhuses,  or  is  tompelled  t.b  exert  his  ri^t^^That 
the  grantor  is  to  receive  the  rents  and  profits^  tiU  the 
ffrantee  shall  become  ent;ded  to  demapd  the  money  which 
die  deed  is  intended  to  secure,  is  a  usual  covenants 

That  the  property  stood  bound  for  future  advances,  is^ 
in  itself^  unexceptionable.  It  may,  indeed,  be  converted  to 
improper  purposes,  but  it  is  not  positively  inadmissible* 
It  IS  frequent  for  a  person  who  expects  ta  become  more 
considerably  indebted,  to  mbngage  property  to  his  credi- 
tor; as  a  security  for  debts  to  be  contacted,  as  well  as.for 
that  which  is  already  due.  All  the,  covenants,  m  this  deed 
appear  to  the  court  to'  be  fair,  legitimate,  and  consbtent 
with  common  usage.  It  will  barely  be  observed,  that 
the  validity  of  this  conveyance  is  to  be  tested  by.  the  su- 
.tutes  of  Virgmia,  whi*'h embrace  this.subject.  But  this 
is  not  mentioned  as  having  any  in&uence  in  this  case* 

VolIIL  N 
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^^rksUtriTsv      The  second  jxiint  for  which  the  plaintiffs  contend  is. 
States      ^^  ^hig  jg  ^  (.33^;  j^  ,^hich  the  priofity  of  payment  claim- 
HttoB  Airii    *^  ^y  ^^^  United  States  in  cases  of  insolvency,  intervenes 
.  oTRBBs.      ^d  avoids  the  deed* 

This  ilaim  is  opposed  on  two  grounds*  It  is  con- 
tended, 

1st.  That  at  the  time  of  making  this  deed,  Fitzgerald 
was  not  insolvent  in  point  of  fact ;  and, 

2d^  That  this  deed  was  not  a  transaction  which  evi- 
dences Insolvency  under  the  act  of  congress* 

In  construing  the  statutes  on  this  subject,  it  has  beeii 
stated  by  the  court,  on  great  deliberation,  that  the  priority 
to  which  the  United  Stateti  are  entitled,  does  not  partake 
of  the  charact^  of  a  Ren  on  die  property  of  pubUc  debt** 
ors*    This  distinction  is*  always  to  be  recollected** 

In  the  case  at  bar,  it  will  be  observed,  on  the  first  ob- 
jection made  b;  the  defendants,  that  the  insolvency,  which 
is  the  foundation  of  the  datm,  must  certainly  be  proved 
by  the  United  States*     It  mu^t  appear  that  at  the  time  of 

.making  the  conveyance,  Pit2^rald  was  ^^ a  debtor  not 
Iiaving  sufficient  property  to  pay  all  his  debts*"  The  ab- 
stract from  the  books  of  the  treasury,  is  undoubtedly 
complete  evidence  as  far  as  it  goes  i  but  it  is  not  intended 
to  sho^  the  state  of  Fitzgerald's  accounts  in  January, 
1 799*  If  that  had  been  its  object,  it  would  have  credited 
liim  for  the  bonds  then  reported  to  be  on  hand*  If  the 
case  turned  entirely  on  this  point,  the  court  would  pro- 

.  bably  send  it  back  for  further  explanatioi^  respecting  it* 
But  this  would  be  unnecessary,  as  it  is  the  opinion  of  the 
court  that  the  decree  is  right,  however  this  £iict  may  stand. 

If  a  debtor  of  th<;  United  States,  who  makes  a  bona 
fide  cOPvcyance  of  part  of  his  propierty  for  tlie  security 
of  a  creditor,  is  within  the  act  nrhich  gives  a  preference 
to  the  government,  then  would  that  pri^erence  be  m  the 
nature  of  a  lien  from  the  instant  he  became  indebted  \  the 
inconvenience  of  which,  where  the  debtor  continued  to 
transaabusiniess  with  the  world,  .would  certainly  be  very 
great. 


jp^ruahy,  1805.  H 

The  wo^  of  di^  luct  extend  the  meaning  of  the  word  TsBUmrKi^ 
buohcficy^^  to  cawM  vhere  *•  a  debtor,  not  haying  Buffi^      Sta.t«i 
cicnt  property  tvpay,  all  kis  debis^  shall  have  made  a  vol-  ^' 

untary  assignment  ^A^r^o/;  for  the  benefit  of  his  or  her 
creditors/'  The  word  ^^  property^^  is  UQqueftionably 
all  the  property  which  the  debtor  possesses  ;  and  the 
word  **  thereof  ^^  refers  to  the  word  ^''propcrty^^  as  use^, 
and  can  only  hp  satisfied  by  an  assignment  pf  all  the  pio- 
perty  of  the  debtor.  Had  the  legislature  contemplated  a 
partial  assignment,  the  words  **  or  part  thereof ^^^  ojr 
oihers  of  similar  import,  would  have  been  added. 

If  a  trivial  jportion  of  an  esute  sKouId  be  left  out,  fer 
lihe  purpose  ot  evading  the  act,  it  'would  be  consider^  as 
afraiidupon  the  law,  and  the  parties  wojuld  not  be  ena- 
bled to  avail  themselves  of  such  a  contrivance.  But  whero 
'•  inma  fiik  conveyance  of  part  is  made,  not  to  avoid  the 
Jaw>  but  to  secure  a  fiur  creditor,  the  case  is  not.wittlia 
the  letter  or  thointentibn  of  the  act. 

It  b  observable,  that  the  term  insohena/  was  originally 
used,  and  the  subsequent  sentence  is  desighed  to  explain 
the  meanmg  and  intent  of  the  term.  The  whole  explana- 
tion relates  to  such  a  general  divestment  of  property,  as 
woi|l4f  in  fiict,  be  equivalent  to  insolvency  m  its  techni- 
pal  sense. 

It  is  the  opinion  of  the  court,  that  there  is  no  error  in. 
the  decree  or  the  circuit  court,  and  that  it  be  affirmed. 

After  the  opinion  was  given,  it  was  stated,  that  the 
court  below  had  decreed  vie  United  States  to  pav  costs, 
and  it  was  suggested  that  that  circumstance  miglit  have, 
escaped^the  notice  of  this  court,  in  affirming  the  decree 
generally. 

JUlason  observed,  that  costs  were  only  given  by  statute^ 
and  that  the  United  States  are  not  bound  by  a  sutute, 
unless  they  are  expressly  named  in  it.  That  there  was 
no  means  of  compelling  the  United  States  to  pay  them. 

Marshail,  Ch.  J.  That  would  make  no  difference, 
because  we  are  to  presume  they  would  pay  them  if  bound 
by  law  so  to  do. 
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Statbk 

▼. 
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Mason*  There  is  no  |>recedent  of  a  judgment  against 
the  United  States  for  costs.  In  the  case  of  the  United 
States  V.  La  Venge^ce^  3  DaL  301,  the  decree  of  the 
circuit  court  was  affirmed  with  costs*  But  the  next  day 
the  Chief  Justice  ^  directed  tlie  words  **  with  costs''  to  be 
struck  but,  as  there  appeared  to  have  been  some  cause 
for  the  prosecution.  But  he  observed,  in  doing  this, 
the  court  did  not  mean  to  be  understood  as  at  all  deciding 
the  question.,  whether,  in  any  case,  they  could  award- 
costs  against  the  United  States,  but  left  it  entirely  open 
for  future  discussion* 


March  6th.  • 

The  court  directed  the  decree  of  the  court  below  to  be 
affirmed,  except  as  to  costs,  and  reversed  so  much  of  the 
decree  as  awarded  the  United  States  to  pay  costs,  and 
directed  that  no  costs  be  allowed  to  either  party  in  dii^ 
court* 


PEYTON  V.  BROOKE. 


In  Virginia, 
If  the  first  ca. 
fa.be  return- 
ed n»n  ut,  the 
second  may 
include  the 
•oets  of  is8a« 
Hig  both. 


Wednesday^  February  2T. 

THIS  case  came  before  the  court,  upon  a  bill  of  exoepr 
tions  to  the  opinion  of  the  circuit  court  of  the  district  of 
Columbia,  for  the  pQunty  of  Alexandri^i  upon  a  motion 
for  execution  on  a  forthcoming  l^nd,  had  taken  under 
the  act  of  assembly  of  Vir^nia.    Revised  Code^  p*  309. 

The  bond,  upon  which  the  motion  was  made,  re« 
cites  a  ca*  sa.  against  Peyton,  in  favour  of  Brooke,  for 
525  dollars,' and  624  pounds  of  tobacco,  at  thirteen  shil- 
lings and  foun  pence  per  hundred  weight,  and  mar- 
«hail's  fees  and  commissions,  and  all  costs,  19  dollars 
and  96  cents,  amounting  in  the  whole  to  578  dollars 
and  82  cents. 


The  execiition  on  which  the  bond  was  taken,  was 
for  525  dollars,  and  20  dollars^  and  624  pounds  of  to« 
ba^co,  at  thirteen  shillings  and  four  pence  per  hbndredi 
weight* 
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The  whole  amount  of  conts  taxed  6ii  the  original  Pstt«« 
judgmetit  was  20  dollars  and  12  cents^  and  602  pounds  3^^^^, 
of  tobacco,  including  the  costs  of  issuing  an  execution. 

The  bond  was  taken  upon  an  ciUas  ca.  aa.  the  first 
having  been  returned  non  est.  The^  first  execution 
was  for  525  dollars,  and  20  dollars  and  12  cents ^  and 
i02  pounds  of  tobacco. 

The  execution  upon  which  the  bond  'was  taken,  in- 
cluded 22  pounds  of  tobacco,  (the  clerk's  fees  for  issuing 
ih^  alias  ca.  sa.)  and  did  not  include  12  cents,  part  of 
the  costs  taxed  upon  the  original  judgment. 

The  plaintiff,  in  the  court  below,  released  44  pounds 
of  tobacco,  the  costs  of  issuing  both  executions,  and 
the  court  below  gave  judgment  for  the  plaintiff.  The 
defendant  brought  his  writ  of  error. 

The  court  called  for  statements  of  the  case,  agree- 
able to  the  rule  of  court. 

Swanny  for  defendant  in  error,  said  he  had  supposed 
the  rule  to  extend  only  to  plaintiffs  in  error.  The  court 
said  they  expected  them  from  both  sides.  No  state- 
menu  were,  prepared. 

Marshall,  Ch.  J.  We  wish  to  give  general  notice 
to  the  gentlemen  of  the  har,  that  unless  statements 
of  the  case  are  furnished  according  to  the  rule,  the 
causes  must  either  be  dismissed  or  continued. 

Jones^  for  plaintiff  in  error.  There  are  two  objec- 
tions to  the  proceedings  of  the  court  below. 

1st.  That  the  al&as  capias  and  the  bond  include  22 
pounds  of  tobacco  for  the  clerk's  fee,  in  issuing  the 
alias  capias. 

2d.  That  the  alias  capias  does  not  include  12  cents, 
taxed  as  part  of  the  costs  on  »he  original  judgment. 

For  this  variance  between  the  bond  and  the  original 
iudgment,  the  court  below  ought  not  to  have  awarded 
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esecution  upon  the  bond,  but  ought  to  have  qtiMhed 
'both  the  bonfl^and  the  execution  upon  which  it  ww 
founded. 

Eveiy  execution  must  pursue  the  judgment,  or  it  - 
is  void. 

The  judgment  having  included  all  the  costs,  a  minis- 
terial officer  cannot  add  any  thing,  unless  warranted  by 
.  sutute. 

No  fee  is  given  by  statute  for  issuing  an  aUas  'capioi. 
The  executi<>n  was  therefore  void;  add  no  subsMjuent 
release  of  the  fee  by  the  plaintiff  can  make  it  good. 
The  plaintiff,  if  he  takes  out  an  aliaa  ca.  so.  must  do  it 
at  his  own  cost.  The  words  of  the  act  of  assembly 
{Reviaed  CoJe^  p.  308,  J  2.)  arev  **  when  any  wrJt'^of 
execution  shall  issue,  and  the  party,  at  whose  suit  the 
same  is  issued,  shall  afterwards  desire  to  take  out 
another  writ  of  Execution  at  his  own  prooer  costs  and 
charges,  the  clerk  may  issue  the  same,  if  the  first  writ 
be  not  returned  and  executed.'' 

Marshall,  Ch. }.  Does  not  that  relate  to  an  alias 
taken  out  before  the  retiu-n  day  of  the  first  execution  ? 

yonea.  No  atiaa  execution  can  issue  until  after  the 
return  day  of  the  first.  If  the  first  4:xecution  be  re- 
turned not  executed  ;  or  if  it  be  executed  and  notTC- 
tumed,  the  plaintiff  may  have  an  o/rW,  but  it  must  be 
at  his  own  expense. 

Marshall,  Ch.  J.  Would  not  an  action  at  com- 
mon law  lie  on  the  bond,  even  if  the  execution  was 
quashed  upon  which  the  bond  was  founded? 

C.  Lee*  If  the  bond  was  erroneous,  the  court  would 
quash  it  as  well  as  the  execution.  (Simm  v.  yohneinj 
in  the  court  of  appeals  of  Virginia^  reported  in  Was/h' 
ingtorCs  or  CaWa  Reports.) 

Marshall,  Ch.  J.  The  plaintiff  may  quash  the 
bond,  and  proceed  on  the  original  judgment ;  but  the 
defendant  can  only  quash'the  execution*    A  difference 
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was  taken  between  a  bond  on  a  ca.  ia.  and  a  bond  on  a 
/i»  feu  under  the  cons^ction  of  the  statuU  of  H*  By 
respecting  sheriffii  uking  bonds  colore  offtcUm  I'he  case 
is  reported.  I  was  counsel  and  ar^ed  the  case.  I 
believe  it  was  that  of  Simm  v.  Johiuoru 

SimmSy  for  defendant  in  error.  At  common  law, 
a  creditor  might  have  an  €Jias  capias  if  the  first  was 
ret;umed  non  est.  Tht  statute  provides,  that  he  may 
njso  have  an  alias  if  the  first  be  not  returned  executed^ 
If  the  first  be  not  returned,  the  alias  must  be  at  the 
plaintiff's  costs  ;  if  it  be  returned,  the  alias  is  to  be  at 
the  costs  of  the  defendant* 

In  no  calse  is  judgment  given  for  the  costs  of  an  ex- 
ecution. The  clerk  never  taxes  it  until  he  issues  the 
execution.  The' constant  and  uniform  practice  of  the 
courts  x>f  Virginia,  is  to  add  the  cost  of  the  aliiu^  if 
the  first  be  returned  andf  noi  executed* 

But  if  the  clerk  had  not  a  right  to  insert  the  cost  of 
the  aii€is  CO*  sa.  that  does  not  vitiate  the  bond*  It  ia 
but  the  act  of  a  ministerial  ofiicer,  and  the  court' 
have  n  right  to  correct  it* 

The  sheriff  is  to  take  the  bond  for  the  amount  meH- 
iiooed  in  the  execution.  It  is  not  right  that  the  error 
of  die  clerk  should  deprive  the  plaintiff  of  his  securi- 
ty ;  nspeciallyi  as  the  bondis  given  for  the  benefit  of  the 
debtor,  and  the  creditor  has  released  the  whole  amount 
in  dispute.'  It  is  no  cause  to  qua]sh  the  bond ;  nor  to 
render  it  void  at  commoik  law* 

Swanriy  on  the  same  side*  The  judgment  n  for 
^sts ;  all  the  costs  which  have  accrued  or  shall  ac- 
crue. It  is  admitted  that  we  have  a  right  to  recover 
the  costs  of  the  first  execution  ;  and  even  if  the  clerk 
has  mistaken  the  law  in  adding  the  costs  of  the  second, 
yet,  that  error  is  cured  by  the  plaintiff  *8  release*  In 
Ae  case^f  Scott  v.  Hornsby^  1  Call,  '41,  the  court 
of  appeals  of  Virginia,  decided,  that  if  a  forthcoming 
bond  be  taken  for  more  than  the  sum  due  by  the  exe- 
cution, and  the  (Plaintiff  release  the  excess,  the  bond 
will  support  a  judgment* 
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yones^  in  reply*  The  awarding  of  executioQ  on  a 
forthcoming  bond,  upon  motion,  is  a  summary  remedy 
givrn  by  statue,  in  derogation  of  the  common  law, 
and,  therefore,  the  provisions  of  the  statute  must  be 
strictly  pursued.  The.  release  cimnot  aid  aa  error  in 
the  exercise  of  this  summary  jurisdiction.  I  admit 
the  practice  to  be,  that  if  the  bond  be  for  more  than 
jdie  judgment,  and  the  plaintiff  releases  the  excess,  it 
will  support  a  judgment.  So  if  the  bond  be  for  too 
«mall  a  sum,  it  is  still  good  as  a  bond  at  common  law. 
But  in  neither  case  will  it  support  the  summary  pro- 
ceeding by  motion. 

The  uking  a  forthcoming  bond,- is  one  mode  of  exe- 
cuting the  writ.  If  the  defendant  be  arrested,  tlie 
quashing  of  the  execution  releases  his  body*  So,  if 
goods  be  taken  on  a  ^.  fa*  and  the  j^.yo.  be  quashed, 
the  goods  are  discharjged.  So  in  this  case,  the  boivd, 
(being  taken  in  lieu  ot  the  goods  or  of  the  body)  would 
be  discharged  by  the  quashing  of  the  execution. 

It  is  true  the  judgment  is  for  costs  ;  but  it  cannot 
be  in  the  alternative ;  that  is,  if  one  execution,  then 
for  22  pounds  of  tobacco ;  aihd  if  two  executions,  then 
for  44  pounds  of  tobacco* 

Marshall,  Ch.  J.  The  court  is  of- opinion,  that 
the  act  of  assembly  contemplates  the.  case  where  the 
first  execution  is  not  returned  nor  executed ;  that  is^ 
where  it  is  out  and  may  be  served. 

The  clerk  was  rig^t  in  adding  the  costs  of  the  aCcut 
ca*  ^a*  The  judgment  is  for  costs^  generally  ;  which 
inchides  all  the  costs  belonging  to  the  suit,  whether 
prior,  01^  subsequent  to  the  rendition  of  judgment. 
If  newlcosts  accrue,  the  judgment  opens  to  receive 
them. 

Judgment  affirmed  with  costs* 
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LAMBERT'S  LESSEE  v.  PAINE. 


THIS  was  an  ejectment  brought  m  the  circuit  court  of  u^^^^UH 
the  United  StaLcs,  for  the  middle  circuit  intheVirgbia  ^^^  ^Mar*' 
district ;  in  which  John  Doe,  a  subject  of  the  king  of  r^nbane,  in 
Great  Britcin^  residing  without  the  siaie  of  Virginia,  lev  ^^  county  of 
see  of  John  Lambert,  another  subject  of  the  ktn^  of  Great  ^^*  ^^^ 
Britain^  complains  of  Kichard  Hoc,  a  citizen  ofVirgimay  timktiori  3,585 
residing  within  the  said  state^  and  claims  possession  ci  acres  of  biui*** 
a  messuage  and  tenement  containing  156  acres  of  land  in  camettlicfce, 
the  county  of  Henry,  bemg  part  of  a  traa  of  land  called  thTpTBrTiiA 
Marrowbone*  tubit-ct,  bom 

in  £n|fUn<l,  in 

The  jury  foimd  the  following  special  verdict,  viz.  '^^^^"{j^^^! 
**  That  George  Harmer,  being  seized  in  fee  of  the  lands  ^^y,  ^^wed 
in  the  declaration  mentioned,  on  the  zSth  of  June^  1^82,  in   Kn|^Und» 
made  a  paper-writings  purporting  to  b.-  his  last. will  and  could^  in  thb 
testament,  all  written  with  his  proper  hand,  and  signed  J][^J  UldUhdid 
by  him  ;  which  will  we*  find  in  these  words  :  "  In  tb<-  Undt  in  Vir- 
iiame  of  God,  Amen*  I  George  Harmer,  of  the  common-  ginia  by   de- 
wealth  of  Virginia,  bfcing  perfectly  well  and  of  sound  •f^l^  **'  ^ 
mind  and  memory,  do  make  and  ordain  my  last  will  and  ^^''^ 
testament,  in  manner  and  form  following,  that  is  to  sav^ 
all  the  esute,  both  real  and  personal,  that  I  possess  or  am 
entitled  to,  in  the  commonwealth  of  Virginia,  1  ht-rchy 
give  and  devise  unto  my '  friend,  Thomas  Mann  Han* 
dolph,  of  Tuckabo,  and  Henry  Tazewell,  of  the  city  of 
Williamsburgh,  in  trusty  up<m  these   condi^ons,  .that 
when  John  Harmer,  my  brother,  now  a  sul)jecf  of  the 
king  of  Grea.  Britain,  shall  be  capable  of  acquiring  pro- 
perty in  this  country,  that  they,  or  the  survivor  of  them, 
do  convey,  or  cause  to  be  conveyed  to  him  in  fee  simple, 
a  good  and  indefeasible  tide  in  the  said  estate ;  and  in 
case  the  said  John  Hurmer  should  not  he  capable  of  ac- 
quiring such  right  before  his  death,  then  tliat  my  said 
trustees,  or  the  survivor  of  them,  do  convey  the  said 
estate  in  manner  aforesaid,  to  John  Lambert,  son.  of  my 
sister,  Hannah  Lambert,  when  he  shall  b^  capable  of  ac* 
quiring  property  in  this  country' ;  and  in  rase  John  Lam- 
bert should  not,  Ixrfore  his  death,  be  capable  of  a*  quiring 
a  title  to  the  said  estate,  tlien  I  direct  the  same  to  be  con- 
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veyed  to  my  sister,  Hannah  Lambert,  if  she,  in  her  lifeo 
time',  can  acquire  property  in  this  country. 

**  But  if  the  said  John  Harmer,  John  Lambert  and 
Hannah  Lambert,  should  all  die  before  they  can  acquire 
property,  legally  in  this  country,  then  I  desire  that  my 
trustees.aibresaid  may  cause  the  ssdd  estate  of  every  kind 
to  .)e  sold,  and  the  money  arising  from  each  sale,  toge* 
ther  with  intermediate  profits*  of  the  said  estate  sl^U  be 
by  them  remitted,  to  the  mayor  and  corporation  of  the 
city  of  Bristol  in  England,  to  be  by  them  distributed,  ac« 
cording  to  the  la\7a  oi  England,  to  the  right  heirs  of  my 
said  sister,  Hannah  Lambert,  to  whom  I  hereby  give  all 
such  money,  excepting  the  sum  of  iOO^  lawful  money 
to  each  of  the  aforementioned  trustees,  which  shall  be 
paid  out  of  the  first  money  arising  from  the  sal^s  afore- 
mentioned, or  from  the  profits  arising  to  my  heirs.  In 
witness  whereof,  1  have  hereunto  set  my  hand  and  affixed 
.my  seal  this  25th  of  June,  1782^."  We  find^  that  on  the 
12M  day  of  September^  1786,  the  said  George  Harmer, 
being  seised  as  aforesaid,  duly  executed  another  writing 
tescamentm'y,  which  we  find  in  these  words :  ^  lo  the 
name  of  God,  Amen.  I  George  Harmer,  being  sick  and 
weak  in  body,  but  in  perfect  mrad  and  memory,  do  give 
and  bequeath  unto  Doctor  George  Gilmer^  of  Albemarle 
county,  all  the  estate  called  Marrowbone^  in  the  county 
of  Henry,  containing,  b>  estimation,  3,585  acres  of  land  ; 
Rkfrwiscy  one  other  tract  of  land  in  said  county,  call- 
ed Horse-pasture^  containing,  by  estimation,  !l,500  acres  ; 
also^  one  other  tract,  in  the  county  aforesaid,  contain- 
ing, by  (estimation,  667  1-2  acres  of^  land,  called  the 
Poison-field,  it  is  my  desire  that  all  oiy  negroes,  horses^ 
and  other  properqr,  be  sold,  and  after  paym^;  my  debts, 
the  balance,  if  any,  be  remitted  to  my  nephew,  John  Lam- 
bert, out  of  which  he  shall  pay  his  mother  five  hundred 
pounds."  &c 

Afterwards,  on  the  12th  or  13th  day  of  September, 
1786,  he  departed  this  life  without  revoking  the  will  or 
writing  testamentary  last  mentioned ;  and  without  any 
other  revocation  of  the  will  fir^t  mentioned,  than  the 
said  writing  testamentary  of  the  1  '2th  of  September,  1 786. 
We  find,  that  John  Harmer,  mentioned  in  the  paper-writ- 
iDRof  June,  1782,*  departed  this  life  about  the  year  1793. 
We  find,  that  John  Lambert,  named  in  the  paper-writings 
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aforesaid,  the  lessor  of  the  plaintifF,  and,  if  capable  of  LAMBsm'rV 

iii|ierithig  bmds  in  Virginia,  heir  at  law  to  the  said  George       S'^tfi sx 

Harmer ;  that  he  was  born  in  England  on  or  before  the 

year  1750  ;  that  he  has  never  resided  in  any  of  the  Unit* 

ed  States,  of  America,  and  is,  and  ever  has  been,  from  the 

time  of  his  birth,  a  subject  of  the  Icing  of  Great-Britain. 

We  find,'  that  George  Gilmer  aforesaid,  junder  whose 

heir  and  devisees  the  defendant  holds,  died  in  the  month 

of  November,  179S.  We  find,  that  in  the  December  ses" 

sion,  1798,  the  general  assembly  of  Virginia  passed  an 

act,  which,  we  find  at  large  in  these  words :  ^^  An  act 

vesting,  in  the  children  of  George  Gilmer  deceased,  cer-? 

tain  land^  therein  mentioned  (p^sed  January  12, 1799*) 

^  Section  1.  Be  it  enacted  by  the  ^en^ral  assembty, 
that  all  the  right,  title  and  interest,  which  the  common- 
wealth hadi,  or  may  have,  in  or  to  the  following  lands, 
lyigg  in  the  county  of  Henry,  which  George  Harmer,  by 
his  last  will  and  testament,  devised  to  a  certain  George 
Gilmer,  and  which,  since  the  death  of  the  said  Georgfr 
Gilmer,  it  is  supposed  have  become  escheatable  to  the 
commonwealth,  to  wit,  oiie  tract  called  Marrowbone^ 
containing,  by  estimation,  2,585  acres  ;  one  other  tr&ct: 
called  Horse-pasture^  containing,  bv  estimation,  2,50O 
acres ;  and  one  other  tract  called  the  Potson-Jield^  con- 
taining, by  estimation,  667  1-2  acres,  shall  l)e,  and  the 
same  are  hereby  released  to,  and  vested  in,  the  children, 
whether  heirs  or  devisees,  of  the  said  George  Qilmer,  de- 
ceased ;  to  be  by  them  held  and  enjoyed, .  according  to 
their  respective  rights  of  inheritance,  or  devise  under  his 
win,  as  the  case  may  be,  in  the  same  manner  as  if  the  said 
George  Gilmer  had  died  seised  of  the  lands  in  fee  simple, 
and  an  office  had  actually  been  found  thereof;  savings 
however^  to  a  certain  John  Lambert,  who,  aa  heir  at  law 
to  the  said  George  Harmer,  claims  the  said  lands,  and  to 
all  and  every  other  person  or  persons,  bodies  poUtic  and 
corporate  (other  than  the  commonwealth)  any  rights  title 
or  interest,  which  he  or  they  might  or  would  have  had 
m  or  to  the  said  lands,  or  anv  part  thereof,  against  the 
said  children  and  devisees,  if  this  act  had  never  been 
made. 

^  Sectton  2.  This  act  shall  commence  in  force  from 
the  passing  thereof.*'  We  find,  that  George  Harmer  was^ 
at  the  time  of  hb  death,  seised  in  fee  of  the  lands  in  the 
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declaration  tnentionecl,  which  are  of  the  vahie  of  3»0G0 
dollars,  and  that  George  Gilmer,  at  the  ttnae  of  his  death; 
was  sebed  of  the  same  under  the  devise  to  hini  from  the 
said  George  Harmer.  We  find  the  lease,  entry  and  ous- 
ter in  the  declaration  mentioned*  On  the  whole  matter, 
if  the  court  shall  be  of  opinion  that  the  law  is  for  the  plain- 
tiff)  we  find  for  the  plainiiff  thr  lands  and  tenements  m  the 
declaration  n^cntioned,  and  20  cents  damages  $  and  if  the 
court  shall  be  of  opmion  that  the  l|iw  is  for  the  defendant^ 
we  find  for  the  defendant*" 

Upon  this  verdict  the  judgment  of  the  court  below  was 
for  the  defendant. 

The  transcript  of  the  record  contains  a  bill  of  excep- 
tions by  the  detendant  to  the  refusal  of  the  court  to  the 
admission  of  testimony  to  prove  that  George  Harmer,  at 
the  time  he  made  the  will,  in  favour  of  Gilmer,  declared 
to  the  person  who  wrote  it,  that  it  ?ras  his  intention  to 
give  Gilmer  the  fee  simple. 

There  was  also  an  agreement  of  counsel,  that  if  the 
court  9hould  be  of  opinion,  that  the  first  will  ought  not  to 
have  been  admitted  in  evidence,  because  not  proved  be- 
fore a  court  of  probate,  then  so  much  of  the  verdict  as 
relate^  to  that  will,  should  not  be  considered  as  forming 
any  part  of  this  case* 

The  writ  of  error  was  sued  out  by  the  plaintifF,  and 
general  errors  asRigned.  The  case  was  argi^^d  at  Feb- 
ruary term,  1803,  by  Minor  and  Mason^  for  the  phdntifF 
in  error,  and  by  Key^  for  the  defendant. 

Minor^  for  the  plaintiflp,  insisted  on  the  following 
points,  viz. 

Ist.  That  the  devise  from  George  Harmer  to  George 
Gilmer,  datexl  12th  of  September,  1786,  of  aU  the 
estate  called  Marrowbone^  is  only  a  devise  for  life. 

2  U  That  John  Lambert,  heir  at  law  of  George 
Harmer,  is  not  an  alien  as  to  the  citizens  of, this 
countr>-,  and  is  capable  of  taking  the  reversion  by 
descent. 
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"  3d.  That  the  will  of  12th  September,  1786,  is  only    LAMiEa^r's 
H  partiaU  and  not  a  total  revocation  of  the  will  of      *'*«*^« 
25th  June,  ^782 ;  and  that  this  will  passes  and  dis^ 
poses  of  the   reversionary   interest  of  the  testator's 
estate  according  to  the  legal  import  of  that  will. 

4th.  That  by  virtue  of  the  Virginia  statute  transfer- 
ring,  trusts  mio  posi/ession^  the  devise  of  1782ytransfer*^ 
red  the  legal  esute  to  John  Lambert* 

5th.  That  John  Lambert,  jf  an  alien,  is  capable  of 
taking  by  devise,  and  is  protected  by  the  treaty  of 
1794,  between  the  United  States  and  Great  Britain. 

l6th.  Or  that,  if  not,  the  property  remains  in  him 
until  office  found  for  the  comnionwealth. 

1st.  That  the  devise  to  Gilmer  is  only  for  life. 

In  the  first  will  of  1782,  which  is  wholly  written  with 
the  testator's  own  hand,  he  evinces  not  only  a  knpw« 
ledge  of  the  import,  but  of  the  necessity  of  technical 
words  of  limitation,  or  perpetuity  ;  yet,  in  the  will  of 
1786,  he  uses  expressions  which  convey  a  life-estat^ 
only,  and  uses  no  words  which  can  be  construed  into 
an  intention,  wholly  to  revoke  the  will  of  1782.  The 
first  will  disposes  of  the  fee  to  his  near  relations  ;  and 
hence  results  a  strong  presumption,  that  he  meant  to 
give  only  a  life-estate  by  the  will  of  1786.  Tlie  will  of 
1782,  makes  use  of  strong  terms  of  limitation,  or  per* 
petuity,  and  clearly  shows  his  intention  of  securing  the 
fee  simple  to  his  brother  and  lieir,  John  Harmer,  who 
had,  in  fact,  given  him  this  very  land.  In  the  last  will 
he  does  not  notice  his  former  will,  nor  mention  his 
brother  and  heir,  but  devises  ^^  aU  the  estate  called  Mar* 
rowboney  in  the  county  of  Henry ^  containing^  by  eati* 
mation^  2^585  acres  of  landy^  &c.  to  Doctor  George 
Gilmer. 

It  is  generally  true  that  a  devise  of  real  property 
without  words  of  limitatioD,  conveys  only  an  estate 
for  life.  This  is  the  genend  rple,  and  must  prevail, 
unless  such  circumstances  appear  as  are  sufficient  to 
satisfy  the  conscience  of  the  court,  that  the  testator 
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LAMBST'f  intended  to  convey  a  fee.  Ccwp.  235,  Bowta  v.  Black" 
LBttBs  ^^^^  g^  j^  ^^  ^^^  ^f  fibfg-flf»  V.  yaciscfif  Coxvp.  306. 
Lord  Mansfield,  said,  *^  if  tbe  words  of  the  tesutor 
denote  only  a  description  of  the  specific  estate^  or  lands 
devised ;  in  that'case^  if  no  words  ot  limitation  are  add- 
ed, the  devisee  has  only  an  estate  for  lifem  But  if  the 
words  denote  the  quantum  of  interest  or  property,  that 
the  testator  has  in  the  lands  devised,  there  the  whole 
extert  of  his  interest  passes,  by  the  gift,  to  the  de- 
visee.  The  question,  therefore,  is  always  a  question  of 
construction^  upon  the  words  and  terms  used  by  th^ 
testator.  It  is  now  clearly  setded  that  the  words, 
"  all  his  estatei^  will  pass  e%}ery  thing  a  man  has  ;  but, 
if  the  word  "  a//'*  is  coupled  with  the  word  **  per^ 
sojiali"*  or  a  local  description^  there  the  gift  will  pass 
only  personalty,  or  the  specific  estate  particularly  de- 
scribed." ^A-nd  in  the  case  of  Loveacres  v.  Blighty 
Cowp.  355,  Lord  Mansfield  said  *'*'  in  general,  wherever 
there  are  words  and   expressions,  either  general  or 

Particular,  or  clauses,  in  a  will,  which  the  court  can 
ly  hold  of,  to  enlarge  the  estate  of  a  devisee,  they 
will  do  so  to  effectuate  the  intention*  But  if  the  in* 
tention  of  the  testator  is  doubtful^  the  rule  of  law 
must  take  place  :  so,  if  the  court  cannot  *  find  words 
in  the  will  sufficient  to  carry  a  fee,  though,  they  them- 
selves should  be  satisfied,  beyond  the  possibility  of  a 
doubt^  as  to  what  the'  intention  of  the  party  was,  they 
muct  adhere  to  the  rule  of  law*  Now,  though  the  in- 
troduction of  a  will,  declaring  that  a  man  means  to 
make  a  disposition  of  all  his  ivorldly  estate^  is  a  strong 
circumstance,  connected  with  other  woj-ds,  to  explain 
the  testator's  intention  of  enlarging  a  particular  estate, 
or  of  passing  a  fee  where  he  has  used  ho  words  of 
limitation,  it  will  not  do  alone.  And  all  the  cases  cited 
in  the  argument,  to  show  that  the  introductory  words 
in  this  case  would  alone  be  sufficient,  fall  short  of  the 
mark ;  because  they  contained  other  words,  clearly 
manifesting  the  intention  of  the  testator  to  pass  a  fee." 
The  case  of  Right  v%  Sidebotham^  Doug^.7S9y  is  also 
very  strong.  There  the  introductory  clause  testifies 
the  intention  of  the  testator  to  dispose  of  all  his 
worldly  goods  and  estates,  and  also  a  disinheriting  le- 
gacy to  the  heir.  I'he  devise,  then  in  question,  is 
coupled  by  the  word  *^  «nrf"  with  another  devise  te 
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the  same  devisee,  her  heirs  and  assigns^  7^*  i^  ^^  litld  LAMEa**! 
not  sufficient  to  carry  the  fee.  Lord  Mansfield  says, 
^^  the  rule  of  law  is  established  and  ceruin,  that  ex- 
press words  of  limiuitio^,  or  words  tantamount,  are 
necessary  to  pass  an  estate  of  inheritance.  All  my 
estate,  or,  all  my  interest,  will  do;  but,  ^'^  all  my  lands 
lying  in  such^^  a  place,  is  nc^  sufficient* ,  Such  words  are 
considered  as  merely  descriptive  of  the  local  situation, 
and  only  carry  an  estate  for  life.'^  The  same  principle 
is  laid  down  in  Gilbert  on  devises^  24*  Thus,  we  find 
that  the  intention  of  the  testator^  must  be  sought  by 
fixed  rules,  and  when  found,  it  must  not  only  be  suf- 
ficiently proved  to  satisfy  the  conscience  of  the  court, 
but  must  be  coupled  with  apt  and  sufficient  words  to 
pass  a  fee.  See  the  case  oi  Frogmorton  v.  Wright, 
ZWiL  418,  which  is  a  strong  cas6  for  the  plaintiff* 
So  is  also  the  case  oi  Chester  v.  Painter,  2  P<  WilL  ZZS» 
In  the  case  of  Fletcher  v.  Smiton,  2  T*  S.  656,  the 
words  were  ^^  all  my  estates^'*  and  the  decision  was 
upon  the  ground,  of  an  intention  clearly  appearing^  to 
dispose  of  his  whole  interest.  There  is  nothing  in  the 
present  case  to  show  an  intention  of  conveying  a  fee, 
unless  it  be  the  words  ^^  all  the  estate  called  Mar- 
rowbone, in  the  county  of  Henry,  containing  2,585 
acres  of  land/'  1  he  testator  does  not,  in  the  beginning 
of  his  will,  as  in  m'ost  of  the  cases  cited,  declare  ai^ 
intention  of  disposing  of  all  his  estate  and  interestm 
There  is  a  difference  between  the  terms  ^^  all  the  es- 
tate" and  ^^  all  my  estate."  The  latter  is  certainly  u 
more  evident  allusion  to  the  degree  of  interest,  than 
the  former.  The  expressions  ^^  all  the  estate  called 
Marrowbone"  are  clearly  words  of  locality,  and  not  oi 
interest*  What  idea  would. a  lawyer  have  of  an  estate, 
called  Marrowbone,  containing  2,585  acres  ?  Could  he 
ascertain  whether  it  was-  an  estate  for  years,  for  life,  or 
in  fee  i  Besides,  the  expression  is  coupled  with,  two, 
others  which  are  most  clearly  descriptive  of  the  thing, 
afid  not  of  the  degree  of  interest.  ^^  Likewise  one  other 
tract  of  land,  called  Horse^pasture ;  also  one  otKer 
tract,  called  Poissn-jieW^  Here,  by  the  word  "  like- 
wise,^*  is  implied  that  the  testator  meant  to  devise  thft 
same  degree  of  interest  in  each  of  the  tracts  ;  and  by 
the  word  ^^  other^^  it  is  evident  that  he  intended  the 
former  description  as  a  description  of  a  tract  of  land 
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Lambeat's  as  to  locality  only,  and  not  of  his  degree  of  interest 
LESSEE  Jq  j^^  Having,  in  the  first  part  of  the  sentence,  used  an 
equivocal  word,  and  having,  in  the  subsequent  clause 
of  the  sentence,  used  synontmously  a  word  which  is 
certain  in  its  meaning,  and  clearly  descriptive  of  the 
thing,  and  not  of  the  interest,  it  is  fair,  to  conclude 
that  the  equivocal  meaning  of  the  former,  is  explained 
and  rendered  ceruin  by  the  latter ;  and  that  he  meant 
no  more  by  the  word  estate^  than  by  the  expression 
tract  of  land.  It  is  a  rule,  that  where  words  are  used 
synonimously,  the  word  most  frequently  used  shall 
govern  the  sense.  Here  the  term  tract .  of  latid^  is 
twice  used  as  synonimous  to  estate  ;  the  former,  there- 
fore, ought  to  controul  the  sense  of  the  latter.  It  is  true, 
that  ^^  all  my  estate**  has  sometimes  carried  the  fee  ; 
but  to  induce  a  departure  from  the  general  rule,  the 
intention  must  be  clear  to  pass  a  fee.  The  word, 
"  a//,"  is  coupled  with  a  local  description ;  it  relates 
to  the  number  of  acres,  and  not  to  ttie  degree  of  the 
testator's  interest  in  the  land.  The  word  estate,  as  used 
in  Virginia,  is  generally  understood  to  mean  m  de* 
scription  of  the  property  or  thing,  and  not  of  the  in- 
terest ;'  and  this  court  wilt  respect  the  provincial  mean- 
ing, to  come  at  the  true  intention  of  the  testator.  It 
is  not  probable,  and,  therefore,  is  not  to  be  presumed, 
that  he  would  give  his  estate  to  a  stranger,  and  disin- 
herit his  heir,  who  had  given  him  this  very  estate; 
and  it  is  to  be  observed,  too,  that  he  does  not,  in  his 
last  will,  even  mention  his  brother  John,  to  whom,  by 
the  first  will,  he  had  given  all  his  estate. 

2.  The  second  point  is,  that  John  Lambert,  heir  ai 
law  of  George  H  irmer,  is.  not  an  alien  as  to  the  citizens 
of  this  country,'  and  is  capable  of  taking  the  reversion  b}' 
descent* 

If  he  is  incapable  of  holding  lands  in  this  coimtry,  it 
must  be  because  he  is  an  alien  born.  Is  he  such  under 
the  legal  acceptation  of  the  word  alien  f  A  definition  of 
an  alien  is  tl^us  given  in  CahMs  case^  \6  (a)  7  Co.  ^  An 
alien  is  a  subject  ttiat  is  bom  out  of  the  bgeance  of  the 
king,  and  under  the  lig.*ance  of  another."  WoodU  Inst. 
23.  \  Inst.  198(6.)  1  IVoodeson^  386.  John  Lam^ 
bert,  the  lessor  of  the  plaintiiF,  Was  born  in  England  in 
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the  ydur  %750y  under  the  allegiaiict  of  thie  king  of  Great 
Britain.  At  his  birth  he  had  inheritable  qualities,  of 
which  he  can  be  deprived  by  one  mode  only^  and  that  is 
the  commission  of  a  crime  sufficient  to  work  corruption 
of  blood.  1  BL  Com*  S7U  This  is  not  preiended.— * 
Lambert  was  bom  within  the  lig^ance  of  the  kinff,  thd 
then  common  sovereign  of  this  country  and  En^and  s 
and,  therefore,  is  not' an  alien  boriu 

Those  bom  under  common  allegiance  may  acquire  and 
hold  lands  ;  and,  in  time  of  war,  they  ma)-  join  -the  one, 
but  must  render  service  to  the  other,  {qjt  the  land*— « 
Bracton^  h.  $yC.  24,/?/,  427.  J(A.)  I  Halcj  P.  C.  68.  Cof 
vine's  case^  27.  (ft.)  7  Co*  llie  words  of  Bracton  arc^ 
^^  Est  etiam  et  alia  exceptio  qus  tenenti  competit  ex 
persona  petentis  propter  defectionem  nationis,  qu«  dila- 
toria  est,  et  non  perimit  actionem,  ut  si  quis  atienigeoa 
qui  [non]  fuerit  ad  fic's^m  regis  Angliae,  tali  non  respon- 
dektur,  saltem  donee  terrse  fuerint  communes,  nee  etiam 
sive  rex  ei  concesserit  placitare,  quia  sicut  Anglicus  noa 
auditur  in  placitando  altquem  de  terris  et  tenementis  in 
Francia,  ita  nee  debet  Francigena,  et  alienigena,  qui  fuerit 
ad  fidcm  regis  Francise,  audiri  placitando  in  Anglia.— • 
Sed  tamen  sunt  aliqui  Francigenae  in  Francia,  qui  sunt  ad 
fidem  utriuaque^  et  semper  fuerunt  ante  Normanniam 
deperditam,  et  post,  et  qui  placitant  hie  et  ibi,  ca  r/atione 
qua  aunt  ad  fidem  utriusqucy  sicut  fuit  W.  comes  Marres- 
challus  et  manens  in  Anglia,  et  M.  de  Feynes  manens  ia 
Francia,  et  alii  plures ;  et  ita  tamen  si  eontin^t  guerram 
moveri  inter  reges,  remaneat  personaliter  qudibet  eorum 
cum  eo  cui  fecerit  ligcantiamy  et  faciat  servitium  debitum^ 
ei  cum  quo  non  aiteterit  in  persona.-'  See  also  Calvin^s 
fose^  foL  25.  (a.  and  b.)  7  Co.  A  man  born  in  the  English 
plantationaC  is  a  subject.  Wood^s  Inst.  23.  He  that  is 
born  in  the  mother  country  must^  afortiori^  be  a  subject^ 
and  capable  of  all  the  rights  of  a  subject  in  the  colonies. 
One  of  these  rights  is  that  of  acquirmg  property.  .  *^  All 
persons  may  convey,  as  well  as  purchase,  except  men 
attainted  of  treason,"  &c.  "  aliens  born^^  Stc  1^00^ V 
Jnst.  233.  1  Inst.  42.  (b.)  But  it  has  been  proved  that 
the  lessor  of  the  plaintiff  is  not  an  ahen  born;  he,  there* 
fere,  may  purchase  or  take.  If  he  once  had  an  inherita- 
bk' qualits%  or  a  capacity  to  take,  and  has  not  forfeited  it 
by  any  crime,  it  follows  that  he  has  it  yet.  The  separa- 
tion of  the  colonies  from  England,  could  not,  in  law  or 
V6L  in-  P 
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l«AMtMT'0   reason^  tkprivc  him  of  this  right.    CahMs  coMt^foL  37* 
**V**       (^'  ^^^  *•)     Calvin^s  case  was  shorty  this :  C^vin  was 
bom  in  Scotland,  after  the  crowns  of  England  and  Scot* 
land  were  united  on  the  head  of  James  the  First.    The 
question  was^  whether  he  could  maintainlbi  assize  of  nope*/ 
disseisin  of  lands  in  England.  The  plea  was,  ^^  that  he  was  an 
alien,  bom  at  Kdinburgh,  within  the  kingdom  of  Scotland, 
and  within  the  ligeance  of  the  king  of  Scotland,  and  out  of 
theligeance  of  the  kingof  England."  One  of  the  objections 
on  the  part  of  the  defendants  was,  that,  xlpostnati  were,  by 
law,  legitimated  in  England,  great  inconvenience  and  con- 
fusion would  follow^  if  the  king's  issue  should  fail,  whereby 
those  kingdoms  might  again  be  divided.     But  to  thb  it 
^as  answered  by^  the  judges,  that   ^*  it  is  less  than  a 
dream  of  a  shadow,  or  a  shadow  of   a  dream ;  for  it 
hath, been  often  said,  natural  legitimation  respecteth  ac- 
tual obedience  to  the  sovereign  at  the  tinie  of  the  birth  .* 
For  as  the  antenati  remain  aliens  as  to  the  crowaof  En- 
gland, iecatise  they  were  born  when  there  tuere  several 
ting's  of  the  several  kingdoms^  and  th^  uniting  of  the  king- 
doms by  descent  subsequent,  cannot  make  him  a  subject 
to  that  crown  to  which  he  was  an  alien  at  the  time  of  his 
birth,  so  albeit  the  kingdoms  (wliich  Almighty  God  of 
his  infinite  goodness  and  mercy  divert)  shoidd  bu  descent 
be  divided^  and  governed  by  several  iinffs  ;  .yet  tt  was  re^, 
sohedy  that  all  those  that  were  born  under  one  natural  obe* 
dience^  while  the  realms  were  united  under  one  sovereign^ 
should  remain  natural  born  subjects^  and  no  aliens";  jor 
that  naturalization^  dui  and  vested  by  birth-right^  cannot^ 
by  any  separation  of  the  croyms  afterward^  be  taket^ 
awajy;  no'r  he  that  was ^  by  judgment xflctw^  a  natural 
subject  at  the  time  of  his  birth j  SeCome  an  alien  by  such  q 
matter  ex  post  facto.     And  in  Chat  case,  upon  sAch  an 
accident,  ovlt  postnatus  may  be  adfidemutriusque  regis^ 
as  Bracton  saith,  in  the  aforementioned  place,  V^^  427.'^ 
The  present  case  is  stronger  than  Calvin's.     There  the 
question  was  whether  he  luicl  gained  a  rig^t ;  but  here  it 
is  whether  he  has  lost  one..    The  same  rule  prevailed 
when  the  Saxon  heptarchy  became  united  under  the  ting 
of  the  West  Saxons.     Cahixi^s  case^  23.  (*.)     And  also 
with  regard  to  the  possessions  held  by  the  kings  of  En- 
gland in  France  at  various  times,  such  as  the  dukedom  of 
Ar^mtam^  and  the  earldoms  of  Poitiers^  Normandy  and 
Anjou.    So  with  regard  to  the  islands  of  Jersey^  Guem- 
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feifi  MMj  Irebmd^Ucm    CahiWacaiCy  19,  &g*  1  Haky   LA.MmcftT»« 
P.  €•  68^  69.     Suppose  a  divbion  of  these  states,  it  would       ^-^ssas 
foUow,  from  the  doctrine  contended  for  by  the  opposite       Pj^his. 
counsel,  that  people  born  in  the  same  cpuntry,  and  under 
one  comti^on  allegiance,  wo\ild  be  aliens  to  each  other. 

The  Vmgrof  England  themselves  did  homage  to  the 
kings  of  France  for  provinces  which  they  held,  such  as' 
Normandy y  Gutenne^  Brittany^  &c.  This  was  also  the  case 
with  many  of  their  subjects  ;  as  in  the  case  of  the  Duke- 

?r  Richmond^  Duke  D^Aubtgny^hc.  Hale^  P.  C.  68. 
'aMv?s  cascy  27.  (A.)  In  this  country  the  personal  ser- 
vices are  dispensed  with,  but  the  land  pays  the  oomntion 
tax  or  duty. 

Alienage  is  incident  to  birth  oiily,  4  7«  P.  308,  Doe^ 
ex  dem.  Duroure  v.  Jones. 

It  is  not  just*  or  reasonable  that  a  man  should  be  pun- 
ished without  committing  a  crime,  or  for  an  act  commit- 
ted by  a  superior  power  which  he  could  not  controuL 
Suppose  asesession  of  one  of  these  states  ;  would  it  be 
just  that  the  citizens  of  fhe  other  states,  holding  property 
m  that  state,  should  forfeit'  it,  or  lose  their  rights  ? 

*  The 'reasons  of  policy  forprohibiting  aliens  from  hold- 
ing lands,  are  stated,  in  Cahin^s  case^  18.  (i.)  to  be 
Ume.  1.  The  secrets  of  the  reahn  might  thereby  be 
discovered.  2.  The  revenuea  of  the  realm  shouU  be 
taken  and  enjoj^ed  by  strangers  b6ra.  3.  It  shoidd  tend 
to  the  destruction  of  the  realm.  But  none  of  these  ap- 
ply to  the  present  case.  Lambert  lives  out  of  the  realm« 
and,  thereifore,  canna;  betray, its  secrets.  The  land  will 
continue  to  p;iy  the  taxes,  which,  being  the  sinews  of 
war,  will  preserve  the  realm.  Besides,  the  case  ap|dying 
only  to  the  antenati^  is  limited  in  extent,  and  its  opera* 
tion  will  be  constantly  diminishing,  by  foilure  of  heirs,  by 
alienations,  by  naturalization.  Sec .  The  English,  wha 
understand  the  principles  of  the  common  law  at  least  aa 
well  us  we  dp,  have  sdlowed  our  citizens  to  inherit  in 
similar  cases.  The  cases  of  the  Chichester  estate,  and  an 
estate  recovered  by  Mr.  Boyd^  and  the  Earl  of  CoMtePs 
esute,  are  examples.  A  hberal  policy  should  dictate  a 
redprocation  of  the  same  principle* 
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The  third  point,  via;,  that  the  wiUof  12th  Sept.  1786, 
i8  only  a  partial,  and  not  a  toul,  revocation  of  the  will 
of  2^th  June,  ir82  ;  afid  that  this  will  passes  and  dis« 
poses  of  the  reversionary  interest  of  the  testator*! 
estate,  accordii)g  to  the  legal  import  of  that  will,  was 
admitted  by  the  opposite  cQimsel,  in  case  the  second 
will  devised  a  life-estate  only. 

The  fourth  point,  that  by  virtue  of  the  Virginia  sta- 
tute transferring  trusts  iiito  possession,  the  devise  of 
1782  transferred  the  legal  estate  to  John  Lambert,  was 
also  admitted,  if  he  is  not  to  be  considered  as  an  alien. 

The  fifth  point  is,  that  John  Lamberts,  if  an  alien,  is 
yet  capable  pf  taking  by  devise,  and  is  protected  by  the 
treaty  of  1794,  between  the  United  Sutes  and  Great 
Bfitain^ 

By  the  9th  article  of  the  treaty  ^  it  is  agreed  that 
British  subjects  who  now  hold  lands  in  the  territories  of 
the  United  States^  and  American'  citizens  who  now 
hold  lands  in  the  dominions  of  his  majesty,  shall  con- 
tinue to  hold  them  according  t6  the  nature  and  tenurie 
of  their  respective  estates  and  titles  therein ;  and  may  ^ 
grant,  sell,  or  devise  the  same  to  whom  they  please,  in 
like  manner  as  if  they  were  natives  ;  and  that  neither 
they  nor  their  heirs  or  assigns  shall,  so  far  as  may  re- 
spect the  said  lands,  sind  the  legal  remedies  incident, 
thereto^  be  regarded  as  aliens." 

The  only  doubt  which  can  be  raised  upon  this  article 
arises  from  the  wora  hold*  But  treaties'  ought  to  be 
liberally  expounded,  so  as  to  meet  the  full  intention  of 
the  contracting  parties.  There  can  be  no  doubt  but  the 
intention  was  to  secure,  not  only  actual  possession,  but 
rights  which  would  have  vested  but  for  the  alienage  of 
the  parties.  This  is  apparent  from  the  provision  made 
for  legal  remedies^  whjch  would  be  wholly  useless  if  the 
former  expressions  were  meant  to  comprehend  only- 
lands  in  actual  possession.  If,  therefore,  Lambert  is  to 
be  considered  as  an  alien,  yet  the  treaty  destroys  that 
bar  tQ  his  recovery. 
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The  Bixth  point  is,  that  although  Lambert  should  bis 
coDsidertd  as  an  al\cn,  and  is  not  protected  by  the  trea* 
ty,  yet  he  ih  capable  of '  taking  by  devise,  and  of  holding 
die  land  until  office  found  for  the  commonwealth. 

He  certainly  has  a  good  fight  against  all  the  world, 
except  the  sovereign.  In  £ngland,  land  purchased  by 
an  alien  does  not  vest  in  the  king  until  office  found* 
Co.  Uu  2.  (A.)  Hargravr^a  note  (3.)  5  Co,  -«2  (A.) 
Page's  case^  1  Jofiea  78,  79.  Mortj  325,  EnglefieUPa 
cane*  2  BL  Com.  29S»  If  he  had  been  tenant  in  tail^ 
he  might  have  barred  the  remainder.  Ggulti*  102. 
4  Leon*  84.  An  alien  may  take  by  devise^  Powell  on 
Devuea^  316,  317,  318.  2  Vez.  362.  Knight  v.  DupUa- 
«/>,  and  may  hold  until  office  found.  ^^  I*  or,"  saj  s  Pow- 
ell, *'*'  when  an  alien  takes  by  will,  the  estate,  on  the 
wilPs  being  consummate,  vests  in  him,  and  he  is  in  to 
all  intents  and  f^urpoaes^  as  any  other  devisee  would  have 
been,  until  something  further  be  don-:,  to  take  the  estate 
devised  out  of  him  again ;  for  as  long  as  the  alien  lives, 
the  inheritance  is  not  vested  in  the  king,  nor  shall  he 
have  the  land,  until  office  fotmd  ;  but  if  he  die  before 
ofl^ce,  the  law  casts  the  freehold  and  inheritance  upon 
the  king  for  want  of  heirs,  an  alien  having  none.  So  that 
the  title  of  the  crown  is  collateral  to  the  title  by  the  de- 
vise, has  no  retrospect  to  the  time  of  its  being  copsum- 

I  mate,.nor  does  it  affect  the  land  in  the  hands  of  the  de* 

visee,  until  another  thing  is  done  to  entitle  the  king,  not 

I  under  the  devise,  but  by  right  of  his  prerogative  i  viz. 

I  ojjicejound :  the  tenant  being  an  alien,  and  consequent- 

ly, though  of  capacity  to  take  lands  in  iUa  own  rights  yet 

I  not  of  capacity  to  hold  them*" 

I  .  Key^  contra,  contended^ 

1st.  That  George  Harmer^  by  the  will  of  1786^  de- 
vised a  fee  to  Gilmer. 

2d.  That  if  he  did  not,  yet  the  lessor  of  the  plaintiff 
cannot  recover. 

1st.  The  word  estate,  in  the  devising  clause  of  a  will, 
where  it  refers  to  land,  demotes  and  carries  the  testator's 
interest  in  the  land.    And  there  is  no  diiterence  in  con- 


no 
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8triiaioii,of  hiWf  whether  the  words  are  ^*  all  my  estate,^ 
or  ^^all  the  estate."  Both  carr}*  the  whole  interest  of  the 
testator.  In  the  present  case  ther^  are  no  words  of 
locality  that  operate  as  description,  and  prevent  the  fee 
from  passing.  It  is  admitted  that  the  word  estate, 
where  it  is  coupled  with  personalty,  shall  be  restrained 
and  will  not  carry  the  fee  of  lands  ;  upon  the  principle 
noMcitur  tx  sociis*  This  case  is  not  within  this  distinc* 
tipti,  because  the  word  estate  refers  wholly  to  the  land, 
and  the  whole  personal  esute  is  disposed  of  by  a  sub- 
sequent, independent  clause.  Consequendy  no  cases 
can  apply,  but  whiere  the  expressions  are  similar  to  those 

'  o^  the  present  will,  and  refer  to  lands.  In  the  case  of 
WibiM  V.  Robinaofiy  2  Lev.  91.  1  Mod.  100.  25  Car.  2. 
em.  1672,  the  words  were  ^^  all  my  tenant-right  esUte 
at  Brjgis.nd  in  Underbarrow,"  and  it  was  held  4hat 

•they  passed  the  fee.  This  is  the  general  rule  of  law, 
and  is  uniformly  supported  by  the  authorities  from  the 
year  1672  to  the  present  time  ;  except  the  case  ci  ed 
by  the  plaintiff's  counsel,  from  %d  P.  Wiltiams.  1  he 
case  in  2  I^sv.  91,  is  exactly  like  the  pre&efit ;  the  word 
lands  is  used  in  the  same  sentence,  and  iathe  same  man- 
ner as  in  the  present  case. 

The  word  estaie^  in  wills,  always  means  the  interest, 
unless  controuled  by  words  of  restriction.  Words  of 
'ocaiiqr  will  not  restrain  the  force  of  the  word  estate, 
in  the  case  of  the  Countess  of  Bridgewater  v.  Dvke  of 
Bolton,  t  Salt.  236.  6  M^d.  106.  S.  C.  the  words  were 
.  •*  all  other  my  estate  real  and  personal  not  otherwise  dis* 
posed  of  by  this  my  wiUj  for  to  be  g^ven  by  him  to  his 
children  as  he  shall  think  convenient,  I  solely  trusting 
to  his  honour  and  discretion  that  he  wilt  give  them  such 
provision  as  will  be  necessary."  '*  Et  per  Holt^  Ch.  J. 
who  delivered  the  resolution  of  the  court,  the  rents  pass 
by  these  words  *^  all  my  real  and  personal  estate^^  for 
the  word  estate  is  genus  generalissimum^  and  includes  all 
things  real  and  personal,  and  the  fee  of  the  rents  passes, 
at  least  the  whole  estate  of  the  devisor ;  tor  all  his  estate 
is  a  description  of  his  fee.  Iii  pleading  a  fee  simple, 
you  say  no  more  than  seisitus  tn  dominico  sua  utdefeo^ 
do  ;.  and  in  formedon,  or  other  action,  if  a  fee  simple ' 
be  alleged,  you  ny  eujwt  statumihe  demnadant  now 
his«^    And  he  held  '^  that  devising  aU  his  estate,  and 
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Ill 


an  his  estmte  in  such  a  house,  was  the  sane,  and  that  all 
his  estate  b  the  thiilg  passed  in  either  case.'* 

The  next  case  is  that.of  Barry  ▼•  EJgeworth^  2  P. 
WilUama  $%Z^  dnno  1739,  which  overrules  the  case  of 
Cheater  v.  Painter^  cited  by  the  plaintilPs  counsel  from 
2  P.  WilUame  335, anno  \7%5.'  In  this  case  of  Cheater 
V.  JPainter^  the  court  probably  took  the  whole  will  toge- 
ther, and  from  the  testator's  having  used  the  word  heira 
in  some  of  the  devises,  and  omitted  it  in  the  devise  in 
question,  concluded  that  it  was  not  his  intention  to  pass 
the  fee..  In  the  case  of  Barry  v.  Edgeworih:^  the  words 
i^ere  ^^  all  her  land  qrtd  eat/ate  in  upper  Catesby,  with  all 
their  appurtenances,"  and  the  master  of  the  rolls  held  it 
to  be  decided  by  the  case  of  the  Counteaa  of  Bridge*^ 
water  v.  the  Duke  of  Bolton^  SaU.  236  ;  and  said,  '^  the' 
word  eatate  naturally  signifies  the  intereat  rather  than 
the  aubject^  and  its  primary  signification  refers  thereto ; 
and  although  the  devise  be  of  all  her  land  and' estate 
in  upper  Cateaby^  this  is  not  restrictive  with  respect  to 
the  eatate  intended  to  pass  by  the  will,  but  only  as  to 
the  land^  ^^  And  as  di^  word  estate  has  been  agreed 
and  settled  to  convey  a  fee  in  a  will,  it  would  be  dan- 
gerous to  refine  upon  it ;  for  then  none  could  crive  any 
opinion  thereupon."  This  case  refers  to  that  of  Murry 
v.  Wyae^  2  Vertu  564,  anno  1706,  where  the  words  **  all 
the  reat  and  reaidue  of  hia  real  and  peraonal  eatate  rvhat* 
aoever^^  were  held  to  pass  a  fee.  Precedenta  in  Chgn. 
264.  S.  C  In  the  case  of  Ibbetaon  v.  Beciwith^  Caaea 
Temp.  Talboty  157,  the  words  were,  **  as  touching  my 
worldly  esute,  wherewith  it  hath  pleased  God  to  bless 
me,  I  give,  devise,  and  dispose  of  the  same  in  the  man- 
ner following."  Then  follow  two  devises  of  "  eatatea^'^ 
burthened  with  the  pa)rment  of  debts  and  legacies, 
which  wereadmitted  to  carry  a  fee ;  after  which  came 
the  devise  in  question  :  ^  Item,  I  give  unto  my  loving 
mother  all  my  estate  at.  Nort-iwith  close.  North  closes, 
and  my  .fiirm  held  at  Roomer,  with  all  my  goods  and 
thattela  as  they  now  stand,  for  her  natural  life,  and  to 
my  nephew  Thomaa  Dodaon^  after  he  deaths  if  he  will 
bui  change  hia  name  to  Beckwith  ;  if  he  does  not,  1  give 
hisb  only  £20^  to  be  paid  i)\&  for  his  life  out  of  North- 
with  close.  North  close;  and  the  farm  held  at  Roomer  ; 
which  I  pve  her  upon  my  nephe^r's  refusiiig  to  change 
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}nB  name,  to  her  and  her  heirs  forever."  The  question 
was,  whether  Thomas  Dcdson  took'  an  estate  for  life, 
or  in  fee.  The  Lord  Chancellor  decreed  that  he  took 
the  fee ;  i^d  said,  that  the  word  estate  carries  the  fee,  and 
that  no  case  had  been,  cited  **  to  warrant  the  altering 
the  known  kgtU  signification  of  it*^  See  also  GHb.  De^ 
vises  J  25.  >  So  in  th^-  case  of  Bailis  v.  Gaky  2  Fez^  48, 
anno  1750,  the  testator  devised  to  his  wife  all  that  estate 
he  bought  of  Mead  for  so  long  as  she  shall  live ;  and 
in  another  clause  said,  ^^  J^ff*^^  '^  '"^  *on^  Charles  Gale^ 
all  that  estate  Ibought  of  Mead^  after  the  death  of  my 
wife/*  The  Lord  Chancellor  said,  that  the  word  ^^  estate 
is  admitted  to  be  sufficient  to  make  a  description  not 
otily  of  the  land,  but  the  interest  in  the  land  ^^  and  he 
held  that  the  fee  passed  to  Charles. 

The  case  of  Hogan  v.  Jackson^  Cowp.  306,  shows 
that  the  word  estate  is  sufficient  to  pass  all  the  interest 
of  the  testator  in*  the  thing  devised.  So  in  the  case  of 
Loveacres  v.  Biight^  cited  n'om  Cswp.  355,  I^rd  Mans* 
field  says,  ^^  the  word  estate  comprehends  not  onlv  the 
land  or  property  a  man  has,  but  also  the  interest  he  has 
in  it."  And  in  Denn  v.  Gaskin^  Cowp.  659,  he  puts  the 
words,  ^^  all  my  estate^^  as  an  example  of  atf  expression 
tantamount  to  words  of  limitation. .  See  also  the  case 
pf  Hodges  V.  Middletohp  I^oug.  434,  where  the  argu* 
ment  of  counsel  is  strong  to  the  same. effect.  All  the 
subsequent  cases  refer  to  that  of  Barry  and  Edgeworth^ 
i  P.  WilL  523,  and  none  of  them  refer  to  that  of  Ches* 
ter  and  Painter,  in  2  jR,  IVtll.  335.  The  case  of  Right 
V.  Sidebotham^  cited  from  Doug.  763,  does  not  apply  to 
the  present  case,,  as  the  words  of  that  devise  were, 
<^  all  my  lands/  tenements  and  houses,"  and  not  all  the 
estate^  as  in  our  case.  The  authority  from  6</&.  on 
Devises^  p\  24,  is  answered  by  p.  25  ;  and.  the  reason 
why  a  fee  did  not  pass  in  the  case  in  p*  24,  is,  because 
the  word  estate  was  coupled  with  personalty.  The  case 
of  Frogmorton  v.  Wright^  cited  from  >  Wilson^  4\Hy 
had  no  words  descriptive  of  the  testator's  interest,  and 
the  case  of  Fletcher  v>  Smiton^  cited  from  2  T.  i?.  660, 
is  a  strong  case  to  show  that  the  word  estates  will  carry 
the  fee,  unless  restrained  by  other  words,  clearly  show- 
ing a.  contrary  intention.  A  description  of  the  place 
capnot,  ^in  reason,  restrict  the  operation  of  the  word 
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4staiey  becauM,  unless  the  place  be  named,  you  cannot   LAMBtaT*t 
tell  either  what  land,  or  what  esute  the  testator  meant      ^*^'** 
to  pass. 

But,  it  is  said,  there  is  a  difference  between  the  ex« 
pressions,  ^  all  my  esute,''  and  **  all  the  estate,"  and 
that  the  former  more  clearly  indicates  the  interest  than 
the  latter*  Nothing  but  the  refinement  of  ingenious 
men  could  find  a  diversity  in  these-  expressions.  When 
a  testatot.  is  disposing  of  his  worldly  aflairS,  it  is  his 
cwn  property  that  he  means  to  dispose  of,  and  not  that 
of  another  person.  When,  therefore,  he  uses  the  expres- 
sion, the  estate,  it  means  the  same  as  his  estate.  But 
this  subtlety  of  construction  was  soon  exploded  in  ex- 
press terms.  It  was  suggested  by  the  covinsel,  in  the 
case  of  Bailis  v.  Ga/r,  2  VeZm  48,  but  Lord  Hardwicke 
held,,  that  it  makes  no  difference  which  mode  of  ex- 
pression is  used. 

So  there  was  once  an  attempt  made  to  distinguish 
between  the  words  ^^  a^'  and  ^^  in^^*  such  a  place  ;  but 
this  was  overruled  by  Lord  Talbot,  in  the  case  of  /M^r- 
son  V.  Beckwith^  Ca.  Temt*  Talbot^  157.  The  word 
^^  <i<"  was  used  in  the  case  m  2  Lev.  91,  and  in  the  case 
before  Lor4  Talbot.  But  the  word  *^  in^*  was  used  in 
the  case  of  Barry  v.  Edgeworthy  2  P.  Witt.  523  ;  yet  the 
decisions  in  those  cases  were  all  the  same  way. 

From  this  chronological  view  of  cases,  it  seems 
clear  that  the  word  estate^  in  a  will,  carries  the  whole 
interest  6f  the  testator,  unless  there  are  other  words 
clearly  indicating  an  intention  to  give  a  less  estate.  No 
such  words  appear  in  the  present  will ;  hence  it  follows, 

that  the  whole  interest  of  the  testator  was  devised  to 

the  defendant* 

But,  2dly.  If  Doctor  Gilmer  took  only  a  life-estace, 
yet  the  lessor  of  the  plaintiff  is  not  entitled  to  recover. 

1st.  Because  John  Harmer  stands  before  him  in  the 
first  will  ;  and  if  the  doctrine  of  antenati  is  correct, 
it  applies  to  him  as  much  as  to  Llambert,  and  therefore, 
upon  the  death  of  Doctor  Gilmer,  the  estate  vested 
in  John  Harmer,  -  who  was  the  person  last  seised.     But 

Vol.  III.  Q 
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the  special  verdict  does  not  find  Lamtert  to  be  the  heir 
of  John  Harmer,  but  of  George  Harmer,  which  is 
wholly  immaterial*  If  Lambert  is  not  the  heir  of  the 
person  last  seised,  he  cannot  recover*  For  if  the  first 
devise  to  John  Harmer  took  effect,  the  contingent  de- 
vise to  Lambert  could  not ;  and  therefore,  if  the  latter 
is  entitled  at  all,  it  inust  be  as  heir  of  John  Harmen 
and  not  as  devisee  of  George  Harmer* 

Equitable  estates  are  governed  by  the  saipe  rules  as 
estates  at  law*  George  Flarmer  died  in  17w86;  John 
Harmer  died  in*  1793*  Either  John  Harmer  was  an 
alien,  or  he  was  not*  If  he  was  npt  an  alien,  then  he 
took  under  the  devise,  and  it  is  not  stated!  who  was 
his  heir*  If  he  was  an  alien,  then  he  was  or- was 
not  competent  to  take  as  devisee*  If  competent  to 
take,  then  the  record  does  not  state  Lambert  to  be 
his  heir*  If^he  was  not  competent  to  take  under 
the  devise,  neither  is  Laml](ert,x  for  the  same  reason* 
But  if  Lambert  can  take  As  devisee,  so  could  John 
Harmer,  and  the  lessor  of  the  plaintiff  must  then  show 
a  title  under  him*  The  will  states  John  Hartpor  to  be 
the  testator's  brother,  and  Lambert  to  be  his  sister's 
son ;  but  it  does  not  thence  follow,  that  he  was  heir  at 
law  of  John  Harmer ;  for  the  sister  might  be  of  the 
half-blood*.  Every  thing  must  appear  in  the  special 
verdict  to  complete  the  plaintitt's  title;  and  upon  the 
strength  of  his  own  title  only,  can  he  recover* 

But  the  doctrine  of  antenati  is  not  correct*  The 
king.,  under  whose  allegiance  the  two  were  bom,  is  the 
common  bond  which  connects  the  inheritable  blood* 
The  English  doctrine  is,  that  a  man  can  never  expa- 
triate himself,  and  hence  they  have  allowed  our  citi- 
zens, born  before  the  revolution,  to  inherit  to  British 
subjects*  But,  by  the  revolution  of  1776,  and  the  de- 
claration of  independence,  new  relatibns  took  place*  A 
iiew  sovereignty  was  created,  to  which  British  subjects, 
ndt  in  this  country  at  that  time,  never  owed  allrgiance, 
smd,  therefore^  thtry  can  have  no  inheritable  bood  as  to 
lantU  in  this  country* 

But  it  is  said  that  Lambert,  if  an  alien,  could  take 
and  hold  untiLoffice  found* 
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If  Lambert,  as  i(n  alien,  could  take,  so  could  John  Lambbkt^ 
Harmer,  and  therefore,  upon  his  death,  the  inherit-  i-***** 
ance  devolved  upon  the  commonwealth,  without  office. 
Co.  lit.  2.  (b.)  1  Bac.Ab.  %\.  An  alien  can  nevet  take 
kf  operation  oflgw,  and,  therefore,  a  feme  alien  cannot 
be  endowed^  nor  can  an  alien  be  tenant  by  the  courtesy. 
1  Bae.  AA.  83.  An  allien  purchaoer.m^c^  take  and  hold 
till  office  (bund  ;  and  may  protect  Himself  against  a» 
ejectment,  because  no  Ode:  who  has  not  a  better  title, 
can  recover  against  die^  possessor.  -  But  he  cannot 
maintain  an  ejectment.  If  John  Harmer.  took,  any 
thing,  it  was  the  reversion  in  fee,  subject  to  the 
life*estate  of  Gilmer.  If  John  Harmer  died  before 
Gilmer,  then,  upon  the  death  of  John  Harmer,  this 
FeV^ersIon  vested  in  the  commonwealth.  If  Gilmer 
died  before  John  Harmer,  then,  upon  the  death  of  the 
latter,  the  whole  estate  vested  in  the  commonwealth. 

Then,  as  to'the  treaty  of  1794'.  John  Harmer  Jiav- 
ing  died  in  1793,  and  the  inheritance  being,  by  his 
death,  cast  upon  the  commonwealth,  it  was  not  a  sub- 
ject within  the  meaning  of  the  treaty.  John  Lambert 
did  not,  at  that  tinae,  hold  the  Umd^  for  it  had  gone  to 
the  commonwealth  of  Virginia. ,  The  treaty  did  not  in- 
tend to  divest  a  right  actually  vested  in  the  common- 
wealth. 

Masan^  in  reply.  The  word  estate  may  mean  the  tn- 
terest  as  well  as  the  thing  ;  but  whether  it  is  to  have  that 
sense  annexed  to  it  or  not,  depends  upon  the  intention  of 
the  testator,  collected  from  the  whole  circumstances  of 
the  case.  All  the  facts  found  by  the  verdict  are  to  be 
taken  into  consideration,  to  form  a  correct  idea  of  the 
testator's  btention..  By  the  first  he  clearly  meant  to  give 
the  fee  to  his  brother  and  his  heirs.  The  second  will  does 
not  expressly  revoke  the  first,  and  contains  nothing  which 
can  be  construed  into  an  implied  total  revocation,  unless 
the  word  ^Jto/e  conveys  a  fee  to  Doctor  Gilmer.  All  the 
cases  which  have  been  cited  are  governed  entirely  by  the 
intention  of  the  teat&tor.  Where  me  intention  was  to  pass 
a  fee,  there  the  word  estate  has  been  adjudged  sufficient 
to  carry  the  intention  into  effect.  The  M^ords  ^  the  estate 
called  Marrowbone^^  in  common  acceptation,  mean  the 
tract  of  land  called  Marrowbone.  They-  cannot  necessaT 
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IiA.MSB»T'i   lily  mean  the  fee  simple,  because  the  estate  would  still  be 
*^"""       called  Marrowbone,  whether  the  interest  was  for  life  or 
for  years.. 

The  case .  of  Chester  v.  Painter^  %  P.  Witt.  336,  has 
not  been  overruled*  It  is  consistent  with  all  the  other 
cases.  Ii  did  not  appear  to  be  the  intention  of  the  testator 
to  give  the  fee,  and,  therefore,  although  the  word  estate 
was  used,  it .  was  held  that  the  fee  did  not  pass*  This 
shows  that  the  word  estate  is  not  alone  sufficient/  Where 
words  may  be  used  in  a  large  or  in  a  contracted  sense,  the 
true  construction  is  to  be  sought  only  by  the  intention 
of  the  person  using  them. 

In  the  present  will  oC  1786,  there  is  no  preamble  stat^ 
ing  it  to  be  the  intention  of  the  testator  to  dispose  of  cdl 
his  estate  by  that  will ;  nor  is  there  any  resicluary  devise. 
As  the  fir^t  will  is  not  expressly  revoked,  the  two  wills  arc 
to  be  considered  as  forming  but  one  will.  In  such  a  case,  the 
rule  of  construction  is,  that  every  clause  shall  be  carried 
into  effect,  if  possible*  No  repugnance  shall  be  presumed, 
if  the  whole  can  stand  together ;  and  if  one  construction 
will  reconcile  the  various  parts,  and  another  will  make 
them  repugnant,  the  former  is  to  be  adopted.  To  suppose 
that  the  word  estate^  in  the  last  will,  conveyed  the  fee, 
would  be  to  create  a  repugnance  to  the  first  will,  and, 
therefore,  that  construction  is  not  to  be  given  to  the  word 
if  it  will  bear  anpther.  It  must  be  admitted,  that  it  may  be 
used  in  two  senses.  In  one  it  means  the  thinfr  and  the  in-' 
terest ;  in  the  t>ther  it  means  the  thing  only.  The  one 
may  be  termed  the  technicaly  and  the  other  the  common 
sense  of  the  word.  By  giving  it  the  latter  construction, 
the  two  parts  of  the  will  can  be  reconciled,  and,  there- 
fore, that  construction  ought  to  be  adopted. 

It  is  conceded,  that  the  Ifgal  estate  in  the  trustees 
cannot  be  set  up  against  the  eestui  que  trust.  It  ought  also 
to  be  admitted,  that  this  doctrine  holds  between  those 
parties  only  ;  but  as  to  every  body  else,  the  trust  and  the 
legal  estate  remain  separate,  to  support  the  trust.  In  such 
a  cast  the  commonwealth  cannot  take  by  office  found,  but 
must  sue  in  chancery  to  have  the  trust  executed  for  its 
benefit. 

It  will  not  be  contended,  that  the  trustees  were  not 
competent  to  take  and  hold  the  property  m  trust.    The 
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devbes  to  John  Harmer  and  John  .Lambert  were  contin- 
gent. If  the  contingency  has  not  happened,  the  trustees 
still  hold  for  the  purpose  of  executing  the  trust  when  the 
contingency  shall  happen.  John  Harmer  died  .in  1793, 
before  the  contingency  happened  upon  which  his  devise 
depended.  Upon  his  death,  John  Lambert's  right  imder 
the  will  accrued.  He  had  a  title  under  the  trust  -,  and  the 
treaty  of  1794  protects  it.  .  The  treaty  is  a  nullity  unless 
it  protects  such  rights  as  this.  If  it  protects  only  good 
and  indefeasible  titles,  it  is  wholly  useless,  for  such  titles 
can  protect  themselves. 

But  if  any  right  vested  in  John  Harmer,  then  the  title 
of  Lambert  is  good  as  his  heir  at  law.  For  the  jury  have 
found  him  to  be  heir  at  law  of  George  Harmer ;  but  he 
could  not  be  the  heir  of  George,  if  John  left  any  chil- 
dren ;  and  if  John  left  no  children,  then  is  Lambert  heir 
to  John.  The  conclusion  is  irresistible  ;  as  much  so  as  if 
the  jury  had  found  it.  As  to  the  objection  that  Lambert's 
mother  might  be  sister  of  the  half-blood,  it  would  pre- 
vent him  from  being  heir  to  George  as  well  as  to  John. 

Febmary  18. 

This  cause  was  again  argued  at  this  term  by  the  same 
counsel,  before  CV/*Ain^,  Paterson^  Washington  and  John^ 
9on^  Justices.  UfarshaU^  Ch.  J.  having  formerly  been  of 
counsel  for  one  of  the  parties,  did  not  sit,  and  Chaae^  J. 
was  absent. 

The  argument  took  nearly  the  same  course  as  before. ' 

Minor ^  for  the  plaintiff  in  error,  in  addition  to  his  ar- 
gument as  already  reported,  contended  that  the  rule  of 
the  common  law,  which  requires  words  of  limitation  to 
create  a  fee  simple,  was  never  departed  from  until  after 
the  statute  of  wills  ;  and  even  then  the  courts  did  not  de- 
part from,  but  only  softened  the  rule  ;  and  that  only  in 
cases  where  the  intention  was  dear  to  pass  the  fee.  ft  Atk. 
103,  Timewelly.  Perkins. 

He  then  went  into  a  minute  examination  of  the  follow- 
ing cases,  viz.  Qnvp.  240,  Beawes  v.  Blacie^.  2  Vez.  48, 
Bailis  V.  Gale.  2  Lev.  91,  Wilson  v.  Robertson,  i  Mod. 
100,  S.  C.   1  Salk.  236,  Cwntess  of  Bridgcwater  v.  Duke 
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clause,  and  when  used  in  a  specific  devise*  When  used 
in  the  devising'  clause,  it  always  carries  the  whole  inter- 
est of  the  testator  in  the  thing  devised. 

An  argument  h^s  been  drawn  from  the  manner  in 
which  the  two  other  esta^s  are  (described ;'  and  it  is  said 
that  because  they  are  not  called  estates,  but  tracts  of 
land,  the  devise  clearly,  gives pnly  a  life-estate  in  those 
two  tracts,  and  therefore  it  i?  to  be  presumed  that  the 
testator  only  meant  to  give  a  life-estate  in  the  Marrow- 
bone  tract  p\  because  he  has  coupled  them  all  together  hv 
the  words  "  likewise*^  and  "  aiso.^* 

But  we  say  that  be  meant  to  give  the  fee  of  all  the 
tracts  to  George  Gilmer,  and  that  the  words  are  suffi- 
ciently large  tcf  carry,  that  intention  into  effect. 

In  the  case  of  Cok  v.  Rawlimon^  t  Salk.  234,  the  words 
of  the  devise  were,  **  I  give,  ratify  and  confirm,  all  my 
estate^  right,\title  and  interest,  which  |  now  have^  and  idl 
the  term  and  terms  oT  years  which  I  nOw  have,  or  may 
have  in  my  power  to  dispose  of  after  my  death,  in  what- 
ever I  hold  by  lease  from  Sir  John  Freeman,  and  also  thr 
house  called  the  Bell  Tavern^  to  John  Billingsley,"  and  it 
was  adjudged  that  the  fee '  of  the  Bell  Tavern  passed,  by 
force  of  the  words  ^^  andalso^^  which  caused  the  prepo- 
sition ^^  m^'  to  be  understood^  so  as  to  read  ^^  and  also  iu 
the  Bell  Tavern."  So,  in  the  present  case,  the  three 'spe- 
cific objects  of  the  devise  are  connected  by  the  words 
*^  likewise"  and  ^^ako,"  and  you  must  apply  the  first 
part  pf  the  devising  clause  to  each  subject,  and  read'  it 
thus  :  ^^  likewise  I  give  and  bequeath  unto  Doctoi* 
George  Gihner,  of  Albemarle  county,  all  the  estate  in 
one  other  tract  of  land  called  Horne-pasturek^'^  The 
word  ^^  likewise^*  shows  that  he  meant  to  give  the  same 
bterest  in  the  two  other  tracts,  which  he  had  given  in 
Atarrowione* 

Upon  the  question  of  alienage^  he  contended,  that  by 
the  common  law,  every  man  is  an  alien  to  that  govem- 
,  meot  under  whose  allegiance  he  was  not  born.  The  ca- 
pacity to  inherit  results  from  the  fact  that  the  heir  and 
ancestor  both  owe  allegiance  to  the  sovereign  of  the 
country  jvhere  the  lands  tie.    The  right  of  inheritance  is 
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derived  only  through  one  cammon  sovereign.  The  alle- 
giance due  to  that  sovereign  is  the  commune  vinculum 
which  connects  the  heir  with  his  ancestor  as  to  the  tenure 
of  lands.  This  common  allegitoce  must  exist  at  the 
time  of  the  birth  of  the  heir,  and' continue  unbroken  till 
the  time  of  the  descent.  If  this  allegiance  is  not  to  be 
confined  to  the  sovereign  of  the  coontry  where  the  lands 
lie,  hi  would  follow,  that  where  the  ancestor  and  heir 
were  both  natural  bdm  butne'cts  of  a  foreign  state,  (for  in- 
stance, subjects  of  France)  and  the  ancestor  should  be. 
naturalized  in  this  countr\',  and  become  a  purchiiser  of 
lands  here,  the  heir,  although  not  naturalized,  would  stiQ 
have  a  right  to  inherit  those  lands,  because  they  both 
owed  allegiance  to  France,  their  common  and  natural 
sovereign. 

The  American  antenati  may  uherit  lands  in  England^ 
because  ^le  ancestor  ,^d  heir  both  owed  a  common  aile- 
(pance  to  the  sovereign  of  that  country,  where  the  lands 
lie.  But  the  British  antenaii  never  owed  allegiance  to  the 
government  of  this  country,  and,  therefore,  the  British 
heir  cannot  inherit  tlie  American  lands  of  kb  American  > 
ancestor. 

If,  then,  the  capacity  to  inherit  depends  upon  a  com« 
mon  allegiance  to  the  sovereign  of  that  country  n^here 
the  lands  are,  it  will  follow,  that  when  that  common 
allegiance  ceases  to  exist,  the  capacity  to  inherit  must 
cease  also.  The  common  allegiiaiice  to  the  sovereign 
of  this  country  ceased  by  the  declaration  of  indepen- 
dence,  or,  at  least,  when  that  independence  was  adcnqw* 
ledged  by  the  king  of  Great  Briuin,  at  the  treaty  o^ 
peace,  whereby  he  assented  to, the  withdrawing  our 
allegiance  ;  and^  the  principle  of  the  common  law,  that 
natural  allegiance  must  be  perpetual,  is  not  so  rigid,  but 
that  it  mav  be  shaken  off  with  the  assent  of  the  sove- 
reign to  whom  it  was  due.  For  in  1  Jff.  JS»  P.  C  69^ 
Lord  Hale  says,  /*  that  though  there  may  be  due  from 
the  same  person,  subordinate  allegiances,'-  *^  yet  there 
cannot,  or,  at  least,  «A0t//t/ not,  be  two  or  mortcd^ordi^ 
Aa^e  absolute  allegiances*  by  one  person,  to  several  in«* 
dependent  or  absolute  princes ;  for  that  lawful  prince 
that  hath  the  prior  obligation  of  allegiance  from  his 
subject^  cannot  lose  that  inurcsl  without  hui'ovm  con^ 
VoLin.  R 
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I*^"*»^*>  •fitff  I17  his  sobject^s  remgniog  hivadf  to  the  subjeen 
''***^  tion  of  another  i  and  hence  it  is,  that  the  natural  bom 
aubjettof  one  prince,  cannot,  by  swearing  allegiance  to 
anoUier  prince,  put  off'  or  discharge  him  from  that  na- 
tural  allegiance  ^.for  this  natural  allegiance  was  inttia« 
flk  and  primitive,  and  antecedent  to  the  other,  and 
cannot  be*  divested  without  the  concurrent  act  of  that 
prirct  to  whom  it  was  first  due.  Indeed^  the  subject  of 
a  pnnce,  to  whom  he  owes  allegiance,  ma^  entangle 
himseffv  by  his  sAwoiute  subjecting  himself  to  another 
prince,,  which  may  bring  him  into  great  straits ;  but  he 
cannot,  by  such  a  subjection,  divest  the>  right  oi  sub- 
jection and  allegiance  that  he  first  owed  to  his  lawful 
prince." 

Hence,  it  is  clearly  the  opinion  of  Lord  Hale,  that 
natural  allegiance  may  be  divested  and  dissolved,  with 
the  concurrent  act  of  that  prince  to  whom  it  was  due  ; 
imd  by  a  note,  of  the  editor,  m  the  same  page,,  it  seems  that 
the  doctrine  of  perpetual  allegiance,  refers  only  to  a/»r/- 
vate  mbjectU  swearing  allegiance  to  a  foreign  prince,, 
and  has  no  relation  to  a  national  withdrawing  of  al- 
legiance* 

If  the  American  revolution  is  to  be  considered  as 
.iuch  a  national  withdrawing  of  dlegiaoce,  then  that 
withdrawing  was  tomplete  and  perfect,  even  before  the 
assent  of  the  ting  of  England  was  obtained,  and  the 
American  antenati  are  as  totally  absolved  from  fill  at- 
legiance  to  the  British  king,  as  if  they  had  been  ni^- 
ttira)  bom  aliens.' 

Thefe  being,  then,  no  cofnmon  allegiance  between  the 
British  and  the  American  antenati^  at  the  time  of  the 
descent  cast,  -there  can  be  no  capacity  to  inherit  the  one 
to  the  othet,  eve^  were  it  not  necessair  that  the  com* 
liion  allegiance  should  be  to  the  sovereign  of  the  coun- 
try where  the  Inds  lie» 

Jjord  Hak^  also,  in  d^e  same  page,  shows  b  what 
sense  Lord  Coke^  in  Cahin^s  ca«e,  and  Bracton  before 
him,  have  used  the  expression,  ^^  ad  jidtm  vtriuequt 
tegiei^  He  says,  **  it  appears  by  Bracton^  that  there 
Were  veiy  many  that  had  been  antiently<  ad /idem  ret'k 
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AngKw  et  Fnmciit^  cspectilly  befors  the  toss*  of  Nor« 
inand\' ;  such  were  the  camt9  mareschalba  that  usumlly 
lived  in  England^  and  M.  de  Fayncs^  manens  in  Ftopda^ 
who  were  adjidem  utriusaue  regis^  but  they  ever  order* 
ed  their  homages  andjealttee^  eo  that  they  swore  or  pro* 
Jessed ligeance^oriige^homa^e  only  to  one;  and  the  homage 
they  perfoiined  to  the  other,  was  not  purely  iigi>ho* 
mage^  but  ndhtr  Jeudai^  as  shall  be  shown  more  here* 
after ;  and,  therefore,  when  war  happened  between 
the  two  crowns,  remaneai  personaliter  quilibet  eorum 
sum  e/,  ctii  fecerat  ligeantiam^  etfaciat  servitium  deH" 
turn  ei  cum  quo  non  steterat  in  persona^  namely,  the  ser- 
Tice  due  from  the  feud  or  fee  he  holds.^* 

The  opinion  of  the  court  in  Cahin^s  case^  27,  ^t  if 
the  kingdoms  of  England  and  Scotland  ^^  should  be, 
by  descent,  ags^in  divided  and  governed  by  sevetal 
kings,'''  ^^those  bom  under  one  natural  obedience^  while 
the  realms  were  united  under  one  sovereign,  would  re« 
main  natural  bom  subjects^  and  not  aliens,**  was  at 
least  an  extrajudicial,  opihion  ;  and  it  is  not  very  clear 
what  is  the  meaning  of  it.  Does  it  mean  that  they 
would  be  natural  born  subjects  of  both  kingdoms,  or 
only  of  that  which  should  remain  governed  by  the  sam# 
king?  If  the  former,  yet  the  case  is  not  parallel  to 
ours.  Ours  is  a  case  where  a  new  sovereignty  ha|i 
sprang  up,  and  no  person  could  be  bora  under  its  at* 
legiance  Itofore  its  existence.  According  to  Calvin's 
case,  allepance  does  not  depend  upon  the  country  In 
which  the  person  is  bom,  but  upon  the  obedience  and 
subjection  of  that  country  at  the  time  of  the  birth.  A 
person,  therefore,  bom  before  the  independence  of  the 
United. Ststfes,  cannot  be  called  a  natural  bom  subject 
of  the  United  States  ;  and  if  he  was  not  here  at  the 
time  of  the  revolution,  he  cannot  maintain  a  suit,  as  to 
lands  in  this  country,  but  l^  virtMe  of  some  express  sti^ 
pulation  in  a  treaty. 

Mason^  in  reply^  If  the  declaration  of  independ- 
ence, and  the  treaty,  totally  divested  all  allegiance,  so 
Uiat  the  British  gntenati  are  aliens  to  us,  it  would 
equally  makd  American  antenati  aliens  to  the  British.. 
But  we  jail  know  that  cases  have  happened,  in  which 
American  onCnurti  have  been  adjudged  capable  of  in^ 
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heriting  lands  in  Great  Britain ;  and  if  thote  Brttisk 
decisions  were  correct,  they  must  have  been  grounded 
upon  the  principle,  that  our  anteriati  were*  not  aliens  to 
the  kbg  of  Great  Britain ;  and  if  the  declaration  of 
independence  did  not  make  us  aliens  to  them,  it  could 
not  make  them  aliens  to  us. 

7he  American  revolution  only  discharged  the  po^ 
Utical  relation  which  subsisted  between  us  and  the 
crown  of  England. .  It  did  not  destroy  individual 
rights  or  capacities.  The  revolution  was  to  accom* 

Elish  a  great  national  object*  No  one  individual  caa 
e  charged  with  it*  It  was  a  national  act,  to  mamtain 
national  rights,  and  only  such  rights  were  aflFected  by 
it.  It  only  absolved  our  allegiance,  but  did  not  ex  rie^ 
ceaaiWey  take  away  the  capacity  to  inherit. 

CusHXKG,  J.  Are  not  allegiance,  and  the  capacity  to 
inherit,  connected  together  i 

Mason.  Yes ;  and  therefore  the  dommon  law  will  not 
consider  the  allegiance  so  toully  absolved  as  to  make, 
him  an  alien  who  was  born  a  subject,  and  thereby  de* 
prive  him  of  the  right  of  inheritance* 

Although,  by  the  act  of  Virginia,  in  1779,  Lambert 
was  to  be  considered  as  an  alien,  and  incapable  to  sue, 
&c.  yet  that  act  was  repealed  by  the  treaties,  4ind 
therefore  he  stands  just  where  hcNdid. before  the  re- 
volution. 

.  The  private  rights  of  individuals  were  not  affected 
by  the  revolution,  except  by  the  laws  of  the  several 
states. 

The  object  of  the  treaties  was  to  put  individuals  as 
nearly  as  possible  on  the  same,  footing  as  before  the 
revolution ;  and  the  words  of  the  treaties  are  suS* 
ciently  large  to  accomplish  that  purpose.  They  are, 
**  and  that  no  persoA  shall,  on  that  account,  iuffer  any 
future  loss  or  damage.''  If  Lambert  is  on  that  account 
to  be  deprived  of  his  right  of  inheritance,  it  wiR  be 
such  a  lo«s,  and  damage,  as  will  be  a  viola^ictti  of  the 
treaty  of  1783. 
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What  is  common  law  in  England^  .is  common  law  in   I-aiibe»t»« 
Virginia ;  what  is  law  and  justice  there,  is  law  and       *•*«"■ 
justice  here.  Paivb, 

Policy,  justice,  and  magnanimity  require  that  we 
should  apply  the  same  beneficial  rule  to  them,  which 
they  have  extended  to  us. 

Paterson,  J«  Would  not  the  decisions  ha^e  been 
the  same  in  England,  iif  there  had  been  no  such  article 
in  the  treaty  i 

Mason.  Yes,  if  there  are  no  British  statutes  to  pfe^ 
vent  it ;  and  the  decisions  would  have  been  similar 
in  Virginia,  if  there  were  no  act  of  assembly  on  the 
subject. 

In  this  jkisition,  I  am  supported  by  a  very  learned 
judge  in  Virginia,  (Judge  Tucker)  who  is  not  suspect- 
ed of  any  improper  p^tiality  to  Great  Britain,  or  her 
subjects.  In  his  notes  to  Blackston^s  Commentaries^ 
vol.  2,  Appendix^  p.  6%b.  54,  he  says,  *^  all  persons 
bom.  within  the  United  States,  whilst  colonies  of  Great 
Britain,  were  natural  born  subjects .  of  the  crown  of 
Great  Britain*'*  *^  The  natives  of  the  colonies,  and  the 
natives  of  ^e  parent  state,  were,  in  consequence 
thereof,  of  equal  capacity  to  inherit  or  hold  lands  in 
$he  different  parts  of  the  British  empire,  as. if  they 
had  been  born,  and  their  lands  situated  in  the  same' 
country*  And  in  fact,  many  native  Americans  did  hold 
estates  in  England,  and  on  the  other  hand,  ^eat 
uumbers  of  the  natives  of  Great  Britain,  who  had  never 
been  in  America,  possessed  estates  in  lands  in  the 
colonies. 

**  By  the  declaration  of  independence,  the  colonies  be- 
came a  separate  nation  from  Great  Britain  {  yet,  ac- 
cording to  the  principles  of  the  laws  of  England,  which 
are  still  retained,  the  natives  of  both  countries,  bom 
before  the  separation,  retained  all  the  rights  of  birth  i 
or,  in  other  words,  American  natives  were  still  capa* 
ble  of  inherititig  Uuids  in  England,  and  the  na'tives  of 
England,  who  reniained  subjects  of  the  crown  of  Great 
Britain,  were  still  capable  of  inherittng*lands  in  Ame« 
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X.AifBBAT'«  rica,  or,  of  holding  those  which  they  alreadjr  possess*^ 
^VBSBB  ^n  ^p  J  again,  in  paq^  j61  ,  he  says,  *•  By  the  comiDon 
lawv  upon  the  separation  between  Aquerica  and  Great 
Britain  taking  place,  the  natives  of  Great  Britain  were 
constructively  natural  born  in  America,  and,  notwith* 
'standing  that  separation,  might  hold  lands  here,  as  if 
they  had  been  residents  in  America*'*  After  nicntion* 
ing  the  act  of  assembly  of  Virginia,  of  May^  1779^ 
c.  ^5v  by  which .  they  were  declared  aliens^  he  says, 
>*  by  the  treaty  of  peace,  the  common  law  principle^  that 
the  antcnati  of  both  countries,  were  natural  bom  to 
both,  and  as  such,  capable  of  holding,  or,  inheriting 
in  both,  seems  to  hav^  been  revived ;  in  consequence 
of  which,  they  are  now  capable  of  holdings  purchasings 
or  inheriting  .in  the  same  manner  as  if  they  were  ci* 
lizens." 

As  to  the>  question  of  the  devise,  it  is  not  denied 
that  the  word  estate  is  sufficiendy  large  to  carry  Uie 
^fee ;  nor,  that  the  intention  of  the  testator  is  to  govern 
the  construction  of  the  will. 

But,  we  contend  that  the  word  estate  is  not  ahner 
sufficient  to  carry  the  fee.  It  is  only  a  word  which 
courts  will  lay  hold  o^  to  effectuate  the  intention  of  the 
testator:  but  then  the  intention  to  pass  a  fee,  must  be 
clear  beyond  idl  manner  of  dpubt,  before  the  court  will, 
disinherit  the  heir  at  law. 

March  1* 


The- judges  now  delivered  their  opinions  seriatim 

Johnson,  J.  This  is  a  writ  of  error  from  the  cir^ 
cuit  court  of  Virginia  to  reverse  a  judgment  in  eject- 
ment given-for  the  defendant* 

'^be  circumstances  of  the  case  come  out  on  a  special 
Verdictv.from  which  it  appears,  that  George  Harmer, 
under  whom  both  parties  claim,  was  a  citizen  of  the 
state  of  Virgij|Ma.  That  on  the  25th  June,  1782,  he 
made  a  will,  by.  which  he  devised  ^^  all  the  estate  both 
real  and  personal  which  (he)  possessed  or  was  entitled 
to  in  the  comnsohwealth  of  Virginia,'*  to  certain  trus* 
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IMs^  **  ill  tniat  md'up^n  these  conditions :  that  when    I-am^m-A 

John  Harmer,  (his)  brother,  (theo)  a  subject  of  Great       ^*»**» 

Britain,  shall  be  capable  of  acquiring  property  in  this 

country,  then  they,  or  the  survivor  of  them,  do  convey 

or  cau#e  to  be  conveyed  to  him,  in  fee  simple,  a  good 

and  indefeasible  title  in,  the  said  estate  ;^  and  in  case 

John  Harmer  should  not  be  capable  of  acquiring  such 

right  before  his  death,  he  then, directs  the  conveyance 

to  be  executed  to  his  nephew,  the  plaintiff;  lEhd  in  casfe 

of  his  not  being  sapable  of  acquiring  lands  before  his 

death,  he  directs  the  estate  to  be  sold  and  the  proceeds 

paid  over  to  other  relations. 

In  the  year  1786  George  Harmer  executes  another 
will,  which,  as  evefy  part  of  it  is  material  to  the  case 
before  us,  I  will  peruse  at  length.  (Here  he  read  the  will 
of  1 786.)  I'he  testator  died  soon  after  executing  the  last 
mentioned  will.  His  brother,  John  Uanner,  died  in 
1793,  having  never  become  ai  citizen. 

The  jury  farther  find  that  John  Lambert,  ^the  plain- 
tiff, is  a  British  subject,  was  born  before  the  revolu- 
tion, viz.  inthe  yetfr  1752,  and  is  heir  at  law  to  the  tes- 
tator. The  treaties  with  Great  Britain,  and'an  act  of 
Virginia,  vesting  in  George  Gilmer  any  interest  that 
may  have  escheated,  are  also  found  in  t;he  verdict;  The 
land  sued  for,  is  a  part  of  the  Marrowbone  tract.  The 
questions  suggested  are, 

1.  What  estate  is  conveyed  to  Ge6rge  Gilmer  by  the 
wiUof  1786? 

3.  If  but  an  estate  for  life,  does  the  will  of  1782  re- 
main unrevoked  as  to  the  remaindei^  so  as  to  convey  it 
to  the  plaintiff? 

S.  And  last.  Is  John  Lambert  disqualified  to  inherit 
.as  aQ  alien ;  or,  if  incapable,  generally  as  such,  is  he 
not  protected  by  the  treaties  existing  between  this  go- 
vernment and  Great  Britain,  particularly  the  4th  article 
of  the  treaty  of  London  I 

To  form  a  judgment  qu  the  first  poiqt,  it  is  necessaq^ 
^  consider. 
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1.  The  general  import  and  effect  of  the  word  estate, 
as  applied  to  a  devise  of  realty. 

2..  Whether  its  general  import  i^  controuled  or  al- 
tered by  the  subsequent  words  used  in  a  similar  sens^ 
in.the  will  of  1786. 

I  consider  the  doctrine  as  well  established,  that  the 
word  estate,  nciade  use  of  in  a  devise'  of  realty,  will 
carry  a  fee,  or  whatever  other  interest  the  devisor  pos- 
sesses. A^d  I  feel  no  disposition  to  vary  the  legal  ef- 
fect of  the  word,  whether  preceded  by  my  or  the^  or 
followed  by  at  otjuy  or  in  the  singular  or  plural  num- 
ber. The  intent  with  which  it  is  used,  is  the  decisive 
consideration ;  and  I  should  hot  feel  myself  sanctioned 
in  refining  away  the  operation  of  that  intent,  by  discri- 
minations so  minute,  as  those  which  have  been  attempt- 
ed at  different  stages  of 'English  jurisprudence. 

The  word  esUte,  in  testaments^ry  cases,  is  sufficient^ 
ly  descriptive  both  of  the  subject  and  the  interest  ex- 
isting in  it.  It  is  unquestionably  true,  that  its  meaning 
may  be  restricted  by  circumstances  or  expressions  in- 
dicative of  its  being  used  in  a  limited  or  particular 
sense,  so  as  to  confine  it  to  the  subject  alone  ;  but  cer- 
tainly, in  its  genersil  use,  it  is  understood  to  apply  more 
pertinently  to  the  interest  in  the  subject.  1  o  bue  not 
accustomed  to  the  discriminations  of  technical  refine- 
ment, it  would  seem  that  no  doubt  could  be  entertained 
as  to  the  interest  devised  to  Gilmer.  The  plain,  ordi- 
nary import  of  the  words  would  convey  the  idea  of 
an  absolute  disposition  of  every  article  of  property  dis- 
posed of  by  the  will.  That  words  of  inheritance  aret 
necessary  to  convey  a  fee,  is  certainly  a  good  general 
rule  of  the  common  law  ;  but,  in  the  case  of  wills,  it  is 
entirely  subordinate  to  expressions  of  the  testator's  in- 
tention. 

In  the  case  before  us,  there  is  no  necessity  for  ex- 
tending the  decision  of  the  court  beyoad  the  words  made- 
use  of  in  drsposiog  of  the  Marrowbone  tract.  But  it 
is  contended,  that  the  words  adopted  by  the  testator,  in 
devising  the  two  other  tracts,  are  used  in  the  same  sense 
as  those  in  the  first  devising  clause^  and  being  of  a 
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^ore  restricted  signification,  ought  to  limit  the  word   LxMBsmT't 

estate  to  i  description  of  the  mere  locality.     I  think       '-^J^** 

otherwise.     When  a  word  is  made^  use  of  to  which  a- 

dear  legal  signification  h^s  been  attached  by  successive 

adjudications,  it  ought  rather,  in  my  estimation,  to  con- 

troul  the  meanii\g  of  those  of  a  more  equivocal  purport. 

But  the  construction  of  a  will  ought  to  depend  much 

more  upon  the  evident  intent  of  the  testator,  than  upon 

the  strict  import  of  any  term  that  he  may  make  use  of* 

Too  critical  an  examination  of  the  diction  of  a  will  is 

rather  calculated. to  mislead  the  court,  than  to  conduct 

it  to  a  just  conclusion. 

I  infer  the  intent  of  the  testator,  in  the  case  before 
us,  from  ^e  following  circumstances,  extracted  from  the 
special  verdict. 

1.  In  the  first  clause  of  the  will  of  1782,  the  testato^ 
makes  use  of  the  expression  ^^  all,  the  estate  both  real 
and  personal  which  I  possess  or  am  entitled  to  in  the 
commonwealth  of  Virginia,"  evidently  under  an  im^ 
pression  that  the  word  estate  is  sufficient  to  convey  a 
fee  ;  because,  out  of  the  estate,  thus  devised  to  his  trus- 
tees,  he  instructs  them  to  convey  to  his  brother,  or  ne*' 
phtw,  in  the  alternative  stated,  a  good  and  ijidefeasible 
title  in  fee  simple* 

2«  There  is  no  reason  to  infer^  from  any  thing  in  this 
case,  that  the  testator  intended  only  to  make  a  partial 
disposition  of  his  property ;  that  he  intended  to  die 
intestate  as  to  any  paPt  of  it.  The  fair  presumptioa 
generally  is,  that  he  who  enters  upon  making  a  will,  in« 
tends  to  make  a  full  distribution  of  every  thing  that  he 
possesses.  That  such  was  the  particular  intention  of 
this  testator,  I  think  fairly  inferible  from  the  general 
nature  of  the  residuary  bequest.  The  word  other^  in 
my  opinion,  is  refe'rible  to  the  whole  preceding  part  of 
the  will,  and  excludes,  as  well  the  lands  devised  to  Gil- 
mer, as  the  negroes  and  horses  which  he  directs  to  be 
sold.  We  must  give  it  this  construction^  or  else  suppose, 
either  that  the  word  property^  here  used,  is  confined 
to  personalt}',  or,  that  it  includes  every  thing  that  he 
possessed,  both  real  and  personal ;  in  which  latter  case 
it  would  comprise  even  the  lands  previously  disposed 
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La^ksbut's  ofr  It  follows,  therefore^  that  in  the  clause  in  which 
LBMRB  j^g  proposes  to  dispose  of  the  whole  residue  df  his  pro- 
perty, he  omitft  making  any  disposition  of  any  interest 
in  the  lands  in  question  ;  evidently,  as  it  impresses  me^ 
upon  the  supposition  that  he  had  already  disposed  of 
his  whole  interest  in  them.  What  object  could  the  tes- 
tator propose  to  himself  by  dying  intestate  as  to  the 
remainder,  in  fee,  in  the  lands  in  question?  He  knew 
that  his  heir  at  law  was  an  alien,,  and,  as  such,  incapable 
of  holding  lands  under  a  government  to  which  he  did 
not  owe  allegiance*  This  circumstance  is  evident  from 
the  will  of  1782  ;  and  it  is  equally  evident^  from  the 
same  will,  that  he  felt  that  reptignance,  which  is  com- 
mon to  all  men,  at  the  idea  of  suffering  his  lands  to  es- 
cheat, and  knew  the  means  of  preventing  it* 

I  am,  therefore,  of  opinion,  upon  the  first  point,  that 
George  Gilmer  took  a  fee  in  the  land,  which  is  the  sub- 
ject of  this  suit  r  and  this  opinion  disposes  ajso  of  the 
second  point,  and  renders  it  unnecessary  for  me  to  con- 
sider the  third. 

Washington,  J.'*  The  only  question  in  this  cause 
which  I  mean  to  consider  is,  whether  the  will  of  George 
Harmer,  made  in  1786,  passes  to  George  Gilmer  an  es- 
tate in  fee,  or  for  life  in  the  Marrowbone  land.  The 
words  of  the  clause  containing  the  bequest  are,  *^  I  give 
to  Doctor  George  Gilmer,  of  Albemarle  county,  all  the 
estate  called  Marrowbone^  lying  in  Henry  county,  con- 
taining, by  estimation,  2,585  acres,  and  likewise,  one  other 
tract  called  Horse^pasture^  containing,  by  estimation, 
2,500  acres  ;  also  one  other  tract  containing,  by  estima- 
tion, 667  1-2  acres,  called  Poison-Jield. 

The  rule  of  law  most  certainly  is,  that  where,  in  a  devise 
of  Teal  estate,  there  are  no  words  of  limitation  superadded 
to  the  general  words  of  bequest,'  nothing  passes  but  an  estate 
for  life  ;  but  since,  in  most  cases,  this  rule  goes  to  defeat 
the  probable  intention  of  the  testator,  who,  in  general,  is 
unacquainted  with  technical  phrases,  and  is  presumed  to 
mean  a  disposition  of  his  whole  interest,  unless  he  uses 
words  of  limitation,  courts,  to  effectuate  this  intention, 
wiU  lay  hold  of  general  expressions  in  the  will,  which, 
•from  their  legal  import,  comprehend  the  whole  interest 
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of  the  testator  in  the  thbg  deybed.  But  if  other  words  be 
used,  restraining  tlie  meaning  of  the  general  expressions, 
so  as  to  render  it  doubtful  whether  the  testator  intended 
to  pass  his  whole  interest  or  not,  the  rule  of  law  which 
favours  the  right  of  the  heir  must  prevail.  Thus,  it  has 
been  determbed,  that  the  words  ^^  all  my  estate  at  or  in 
such  a  place,"  unless  limited  and  restrained  by  other 
words,  may  be  resorted  to  as  evidence  of  an  intention  to 
pass,  not  only  the  land  itself,  but  also,  the  interest  which 
the  testator  had  in  it.  But  words  wUch  import  nothitig 
more  than  a  specification  of  the  thing  devised,  as  ^^  all  my 
lands,''  ^^  all  my  'farms,'^.and  the  like,  have  never  been 
construed  to  pass  more  than  an  estate  for  life,  even  when 
aided  by  an  introductory  clause,  declaring  an  intention  to 
dispose  of  all  his  estate.  Except  lor  the  establishment  of 
^neral  principles,  very  little  aid  can  be  procured  from  ad* 
judged  cases  in  thq  construction  of  wiDs.  It'deldom  hap- 
pens that  two  cases  can  be  found  precisely  alike,  and  m 
the  present  instance,  I  do  not  recollect  that  a  single. one 
was  read  at  the  bar  which  bears  an  analogy  to  it.  The  caise 
o(  Wilson  and  Robinson^  which  comes  the  nearest  to'  it,  is 
of  doubtful  authority.  No  reasons  are  given  by  the  court 
for  iheir  opinion,  and,  consequently,  it  is  impossible  to 
know  whether  it  was  or  ^as  not  influenced  by  other  parts 
of  the  wilL  Ihbetson  v,  Beckwith  was  decided  upon  a 
manifest  intent  to  pass  the  inheritance  arising  out  of  the 
different  parts  of  the  will  taken  together,  amongst  which 
is  to  be  found  an  introductory  clause  which,  the  chancel- 
lor says,  affords  evidence  that  the  testator  had  in  view  his 
whole  estate.  The  cases  of  the  Countess  of  Bridgewater 
v.  the  Duke  of  Bolton^  and  Bailis  v.  Gafc,  only  lay  down 
the  general  principle  which  is  not  denied,  that  the  word 
^^  estate"  in  a  will,  standing  alone,  and  unqualified  by  other 
words,  is  sufficient  to  pass  the  whole  of  the  testator's  in- 
terest, llie  words  ^^  sdl  my  land  and  estate,"  in  the  case 
of  Barry  and  Edgeworth  express  so  plainly  an  btention 
to  give  a  fee,  that  I  only  wonder  a  question  could  have 
been  made  of  it.  I'hey  are  quite  as  strong  as  if  the  testa- 
tor had  given  the  land,  and  all  his  interest  in  the  land, 
where  the  word  estate  or  interest^  unless  construed,  as 
was  done  in  that  case,  would  have  been  perfecdy  nuga- 
tory. In  Goodwin  v.  Goodtmn^  the  chancellor  doubted 
whether  the  word  estate  was  not  so  limited  and  restrained 
by  strong  words  of  locality  and  description  as  to  deprive 
it  of  the  interpretation  generally  given  to  it. 
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In  the  case  now  under  consideration,  there  is  no  intro- 
ductory clause  declaratory  of  an  intention  bx  the  testator 
to  dispose  of  the  whole  of  his  estate ;  ^et,  I  admit,  that 
if  he  had  devised  all  his  estate  called  Jnarrotvbone^  with- 
out using  other  words  calculated  to  limjt  the  technical 
meaning  of  the  word  estate^  the  cases  cited  by  the  de- 
fendant's counsel  would  establish,  beyond  a  doubt,  that  a 
fee  passed.  But  I  cannot  read  this  clause  of  the  will  with- 
out feeling  satisfied  that  the  testator  did  not  mean  to  use 
the  word  lestate  in  its  technical  sense.  For  he  not  only 
varies  the  description  of  the  tracts  of  land  called  ffor^e^ 
pasture  and  Poison-Jield^  so  as  to  show  that,  with  rt  spect 
to  them,  he  only  meant  to  describe  their  situation  and 
quantity  ;  but,  by  using  the  word  ^^  other,"  it  is  plain,  that 
with  respect  to  the  marrowbone  estate,  his  design  was 
the  same.  Unless,  in  the  disposition  of  this  latter  es- 
tate, he  had  described,  or  intended  to  describe  it  as  so 
inuch  land^  he  could  not,  with  any  propriety,  speak  of  the 
Horse-pasture  esute  as  another  tract  of  land.  It  will 
hai-dly  be  said  that  the  devise  of  the  last  tracts  pass  more 
than  an  estate  for  life,  unless  the  word  estate^  before  used, 
can  be  tr^sferred  to  those  tracts,  so  as  to  impart  to  tho 
expressions  there  used,  the  technical  meaning  given  to  the 
word  estate  where  it  stands  alone.  But  I  cannot  perceive 
how  this  is  to  be  done  without  supplying  words  not  used 
by  the  testator,  and  which' there  is  no  necessity  for  doing 
in  order  to  make  sense  of  the  clause  as  it  stands.  It  would, 
I  think,  be  going  too  far  to  supply  more  than  is  necessary 
to  make  each  devise  a  complete  sentence,  and  then  to  in- 
troduce the  preposition  ^^  in''  for  the  purpose  of  making 
sense  of  the'  whole.  Yet,  if  this  be  not  done,  the  word 
estate  cannot,  in  respect  to  the  Horse^fasture  and  Pot- 
son-Jield  tracts,  be  pressed  into  the  service,  and  made  in 
any  manner  to  fit  the  sentence. 

If  only  an  estate  for  life  in  the  Horse-pasture  and 
Po2>0n-/?^&/ tracts  passed  to  George  Gilmer,  it, will,  I 
think,  be  very  difficult  to  maintain,  that  the  word  estate^ 
in  the  same  sentence^  governed  by  the  same  verb,  and 
coupled  with  the  words  which  describe  those  tracts  of 
bnd,  can  be  construed  to  pass  a  fee. 

The  testator  certainly  uses  the  words  estate  and  tract 
cf  land^  as  synonimous  expressions  ;  and  then  the  ques- 
tion wiQ  be,  whether  the  g<;nerality  of  ^e  first  shall  en- 
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hrge  the  plain  and  usual  import  of  the  latter  words,  or  LxMBsst^ 
the  latter  restrain  the  technical  meaning  of  the  former  i  >•■»•** 
I  know  of  no  case  where  the  word  estate  is  used  at  all, 
in  which  its  general  import  is  limited  and  restrained  by 
so  many  and  such  strong  expressions  descripfive  of  the 
land,  and  totally  inapplicable  to  the  interest  of  the  testa- 
tor, as  in,  the  present.  The  words,  the  estate  called  Mar- 
rtnvboney  lying  in  Henrjr  county,  containing,  by  estima- 
tion, so  many  acres,  excite,  at  first,  no  oth«r  ideas  thani 
such  as  respect  the  naine  and  situation  of  the  land,  with 
the  number  of  acres  contaiined  in  it.  The  description 
would  be  equally  accurate,  whether  the  iiiterest  ot  the 
testator  were  a  fee,  or  a  term  for  years. 

If,  then,  we  are  to  search  after  and  to  effectuate  the  in- 
tentions of  men  supposed  to  be  unacquainted  with  legdd 
phrases,  and  are,  on  that  account,  tp  construe  the  words 
they  use  with  indulgence,  I  think  we  shall  be  more  likely 
to  fulfil  this  duty  by  limiting  the  general  import  of  a 
technical  word,  which,  in  its  common  use,  is  entirely 
equivocal,  and  is  rendered  particularly  ambiguous  in  this 
case  by  the  words  which  immediately  attend  it,  than  by 
pving  to  the  words  tract  of  land^  a  meaning  which  they 
do  not,  in  themselves,  import,  and  are  seldom,  if  ever, 
tosed  to  express  more  than  a  local  description  of  the  thing 
itself. 

As  the  opinion  of  a  majority  of  the  court  is  in  favour 
of  the  defendant  upon  the  construction  of  the  will,  I  do 
not  think  it  necessary  to  say  any  thing  upon  the  doctrine 
of  alienage,  as  that  question  may  possibly  come  on  in 
some  other  case,  in  which  it  must  be  decided* 

Patersok,  J.  The  devise  in  the  will  of  George 
Harmer,  was  intended  to  convey  some  interest  in  the 
Mari^owbone  farm  to  George  Gilmer  ;  and  the  quantity 
of  interest,  whether  for  life  or  in  fee,  is  the  question  now 
to  be  considered.  It  is  a  fundamental  maxim,  upon 
wluch  the  construction  of  every  will  must  depend,  that 
the  intention  of  the  testator,  as  disclosed  by  the  will, 
shall  be  fully  and  punctually  carried  into  effect,  if  it  be 
not  in  contradiction  to  some  established  rule  of  law.  In 
such  case,  the  intention  must  yield  to  the  rule.  This  in- 
tention is  to  be  collected  from  the  instrument  itseLT,  and 
not  from  extrinsic  circumstances  ^  and,  therefore,  the 
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will  of  A  can  afford  littk  or  no  aid  in  disooverinff  the  is« 
tention  and  expounding  the  will  of  Q.  Indeed,  the  num- 
ber of  cases  which  are  usually  cited  in  arguments  on  de- 
vises, tend  to  obacure  rather  than  to  illummate.  When^ 
however,  a  particular  expression  in  a  will  has  received  a 
definite  meaning,  by  express  adjudications,  such  definite 
meaning  must  be  adhered  to,  for  the  sake  of  uniformity  of 
decision,  and  of  security  in  the  disposal  of  landed  pro- 
perty. It  cannot  be  questioned,  that  the  word  ^^  eMtate*^ 
will  carry  'Cvery  thing,  both  the  land  and  the  interest  in 
it,  imless  it  be  restrained  by  particular  expressions  ;  for 
estate  is  genua  generalissimum^  and  comprehends  both 
the  land  and  the  inheritance.  1  SaiL  235.  6  Mod*  106. 
Fr.Ch.  264.  2  P.  JT.  524.  Ca.  Tern.  Talbot^  157.  1 
Fez.  226.  2  Fez.  179.  3  Ati.  486.  5  Bur.  2638.  1  Trrm 
Ref.  411.  The  word  *^  estate^^  is  the  most  general,  sig- 
nincant,  and  operative,  that  can  be  used  in  a  w  U,  and^  ac- 
cording to  all  the  cases,  may  embrace  every  degree  and 
species  of  interest.  If  the  wprd  ^^  estate^^  stand  by  it- 
self, as  if  a  man  devise  ^^  all  his  estate  to  A,"  it  carries  a 
fee  from  its  established  and  legal  import  and  operation. 
Standby  thus  per  se^  it  marks  the^  intention  of  the  testa- 
tor, paases  the  inheritance  to  the  devisee,  and  controuls 
the  rule  in  favour  of  the  heir  at  law.  It  is  true,  that  ihis 
word,  when  coupled  with  things  that  are  personal  only, 
shall  be  restrained  to  the  personalty.  Noscitur  a  sodis* 
The  word  ^^  estate^  may  also,  from  the  particular  phrase- 
ology, conneaed  with  the  apparent  intent  of  the  testator, 
assume  a  local  form  and  habitation,  so  as  to  limit  its  sense 
to  the  land  itself.  .  Here  uncommon  particularity  of  de- 
scription is  requisite,  so  as  to  leave  the  mind  perfectly 
satisfied,-that  the  thing  only  was  in  contemplatibn,  and  no- 
thing more.  A  description  merely  local  cannot  be  ex- 
tended beyond  locality,  without  departing  from  the  ob- 
vious import  of  the  words  ;  and  thus  making,  instead  of 
construing  the  will  of  the  testator.  But  when  no  words 
ar^  made  use  of  to  manifest  the  intention  of  the  testator 
that  the  term  ^^  estate"  should  be  taken,  not  in  a  general, 
but  in  a  limited  signification,  then  it  will  pass  a  fee ;  be- 
cause the  law  declares,  that  it  designates  and  compre- 
hends both  the  subject  and  the  Jnterest.  Nay,  such  b  the 
legal  import  and  operation  of  \he  word  ^  estate,"  that  it 
carries  a  fee,  even  when  expressions  of  locality  are  an- 
ne3(ed.    To  illustrate  this  position  by  apposite  and  ad- 
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/judged  cases  :  If  a  man,  in  his  will,  says,  *^  I  give  all  my 
estate  in  A,"  it  has  been  hdd,  that  the  whok  of  the  testa- 
tor's interest  in  such  particular  lands  passed  to  the  devisee, 
though  no  words  of  limitation  are  added.  2  P.  WilL  524; 
So  the  woi:d  '*  estate"  was  held  to  carry  a  fee,  though  it 
denoted  localitv,  "  as  iny  estate  at  Kirby-HalL"  2  Atk* 
37.  Tujhel  v. ^ Page*  S.  C.  Barn.  Cha.  R.  9.  On  which 
Lord  Hardwicke  observed,  that  though  this  is  a  locality, 
yet  the  question  is,  whether  it  is  such  a  locality  as  is  siu- 
ficient  to  show  the  testator's  intention  merely  to  be  to  con* 
vey  the  lands  themselves,  and  not  the  interest  in  them. 
He  was  of  opinion,  that  the/words  were  descriptive  both 
of  the  local  situation,  and  the  quantity  of  interest,  ^hd 
in  Ibbetson  v.-  Beckwith^  Lord  Talbot  observed,  that  the 
word  *'^  estatCy^  in  its  proper,  legal  sense,  means  the  in^ 
heritance,  and  carries  a  fee.  Why,  indeed,  may  not  lo« 
cality  and  interest  be  connected,  and  the  same  words  ex- 
press and  convey  both  ?  To  exclude  interest  in  the  sub- 
ject, the  expressions  coupled  with  the  word  ^  estat^^ 
must  be  so  restrictive  and  local  in.their  nature,  as  to  con- 
vey solely  the  idea  of  locality,  and  not  to  comprehend 
the  quantum  of  interest,  without  doing  violence  to  the 
words  and  intention  of  the  testator.  Besides,  it  is  a  just 
remark,  repeatedly  made.by  Xor^/  Hardwicke  and  Lord 
Mumsfieldy  that  where  a  general  devise  of  land  is  narrow- 
ed down  to  an  estate  for  life,  the  intention  of  the  testator 
is  commonly  defeated,  because  people  do  not  distinguish 
between  read  and  personal  property ;  and,' indeed,  ^  com- 
mon sense  would  never  teach  a  man  the  difiference  ;''  and 
therefore,  judges  have  endeavoured  to  make  the  word 
*^  estate,"  in  a  will,  amount  to  a  devise  of  the  whole  inter- 
est, unless  unequiv6cal  aiid  strong  expressions  aire  added 
to  restrict  its  general  signification,  it  would  be  a  labo- 
rious and  useless  task,  to  enter  into  a  minute  and  critical 
investigation  of  the  great  variety  of  cases  which  bear  on 
this  subject.  They  are  collected  in  a  note  by  the  editor  of 
miks' Reports,  ;296. 

From  the  whole  scope  and  complexion  of  the  will  of 
George  Harmer,  it  b  evident  to 'my  mind,  that  the  testa- 
tor intended  to  dispone  of  all  his  property,  both  with  re- 
gard to  the.quantity  and  quality  thereof.  He  did  not 
mean  to  die  intestate  as  to  any  part  of  his  estate ;  but,  on 
the  contrary,  it  was  his  manifest  intention  to  leave  npthing 
undisposed  of  byiiis  win.  He  directs  that  all  his  negroes, 
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Lambskt's  horses,  and  other  property  bfc  sold^  Etc  which  plamly  is« 
I.KMKK  dicates  what  his  m^ention  was  in  regard  to  the  lands 
which  he  had  previously  devised.  This  last  clause 
evmces  and  illustrates  the  meaning  of  the  testator,  and 
removes  every  particle  of  doubt  from  my  mind,  as  to  the 
true  construction  which  ought  to  be  put  on  the  word 
"  estate."  To  effectuate  this  intention,  the  term  "  es* 
tate"  is  to  be  taken  in  its  largest  signification,  as  compre- 
hending- both  the  subject  and  the  interest^  the  land  and 
the  inheritance. 

Amidst  the  great  masft  of  cases  arising  on  wills,  it 
is  impossible  to  select  any  two,  that  are  exactly  simi* 
lar.  l*he  variety  of  expressions  is  infinite  i  and  it  is 
from  the  language,  that  we  are  to  discover  the  intents 
The  same  w6rd,  indeed,  may  be  taken  in  a  different 
sense  in  different  wills,  aiid  even  in  different  parts  of 
the  same  will,  owing  to  its  Juxtaposition^  its  associtu 
tions^  and  the  manner  in  which  it  is  placed  and  used. 
The  case  of  Bailisv*  Gale^  in  2  Vez.  48,  may  .serve  to 
elucidate  the  devise  under  review,  in  more  points  than 
cfne.  "  I  give  to  my  son,  Charles  Gale,  all  that  esute 
I  bought  of  Mead,  after  the  death  of  my  wife."  These 
expressions  seem  strongly  to  mark  locality  in  contra^ 
distinction'  to  interest.  But,  what  says  my  Lord  Hard* 
wide  f  ^^  I  am  of  opinion,  that-  both  the  thing  itself, 
and  the  estate,  property,  and  interest  the  testator  hdd, 
pass  by  the  devise.  Several  questions  have  arisen  in 
courts,  of  law  and  equity  on  devises  of  this  kind  ;  but, 
all  the  latter  determinations  have  extended  and  leaned 
as  much  as  possible  to  make  words  of  tlris  kind  com-r 
prehend,  not  only  the  thing  given,  but  the  estate  and 
interest  the  testator  had  therein.  But,  it  is  objected, 
the  pronoun  •*  my"  is  not  added ;  there  was  no  oc- 
casion for  it.  It  was  necessary  he  should  use  such 
words  as  point  out  the  whole  interest  in  the  land,  which 
is  sufficiently  done  by  the  other  words  \  for  he  bought 
of  Mead,  the  land  and  the  fee  simple  in  the  land; 
which  is  agreeable  to  the  construction  of  the  word 
estate,  being  sufficient  to  describe  the  thing,  and  the 
interest,  as  it  is  in  the  case  of  all  my  estate."  So,  in 
tlie  present  will,  the  words,  ^  I  give  all  the  estate 
called  Marrowboney^  contain  a  description  of  the  land, 
and  the  interest  in  it.    The  case  in  Fez.  is  particu- 
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iarly  applicable,  and  Worthy  of  attention  in  anothet   l^iMasftT^ 

respect  as  it  affords  a  complete  answer  to  the  dis*      l«»"b 

tiaction,' which  was  ingeniously  raised,  and  attempted 

to  be  sustained  between  the  import  of  the  word  ^  m^ 

and  *WAr,''  in  devises  like  the  present.. '  The  coun* 

sel  for  Lambert  contended,  that  the  word'  they  **  -^ 

ike  estate  J  ^  was  descriptive  of  tiie  thing ;  whereas,  the 

word  my,    ^*  all  my  eetate^^  was  descriptive   of  thb 

interest  as  well  as^'  of  the  thing*    But,  in  the  case  of 

Bailie  v.  GtUe^  Lord  Hardwicke  held,  with  great  cleai^ 

ness,'  that  there  was  no  difference  between  a  devise 

of  all  my  estate  at  N,  and  a  devise  of  «dl  the  estate  at 

N  f  ^and  that  a  fee  pas&ed  in  either  case;    Nor  ougfa( 

this  opihion  to  be  considered  as  extrajudicial ;  for  the 

counsel  in  Bi^lie  v.  Gale  insisted,  that  the  ph>noun  my 

was  necessarv  to  make  the  devise  carry  a  fee ;  and^ 

therefore,  it^lsumed,  very  properly,  the  notice  and  de* 

cision  of  the  court.  According  to  this  opinion,  a  devisje 

<yf  the  estate  called  Marrowbone^  in  the  county  of 

Henry,  must  have  precisely  the  same  construction  and, 

effect,  as  a  devise  of  all  my  estate  called  Marrowbone^ 

in  the  county  of  Henry ;  whicji^  it  appears  to  me,  would 

unquestionably  give  a  fee. 

Some  expressions  in  a  will,  as;  **  I  give  my  farm, 
my  plantation,  my  house,  my  land,''  do,  of  themselves, 
contain  no  more  than  a  description  of  the  thing,  and 
carry  only  an  estate  for  life,  because  unconnected 
with  words  of  inheritance,  or  other  words  of  a  similar 
import.  For  we  are  not  permitted  to  enlarge  the  estate 
of  a  devise,  unless  the  words  of  the  devise  itself  be 
sufficient '  for  that  purpose.  In  the  present  devise, 
the  words,  ^  dl  the  estate  called  Marrowbone^^  are 
competent  to  carry  the  degree  of  interest  contended 
for  on  the  part  of  the  defendant ;  and  this  construc- 
tion accords  with  the  intention  of  the  testator,  as  dis* 
closed  by  bis  will.  Whether  it  would  not  have  been 
mere  beneficial  to  society  to  haVe  observed,  from  the 
first,  the  same  technical  phraseolog}*  and  strictness  of 
legal  terms  in'  devises,  as  in  conveyances  of  landed 
property,  is  a  question  which  may  amuse  the  thecH 
retical  jurist ;  but  which,  as  judges,  we  cannot  seriously 
discuss ;  for  it  is  a  leading  axiom  in  otir  system  of 
jurisprudence,  not  to  be  shaken  by  judicial  authority  ; 
Vol  IIL  T 
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tNumvKT'f  ^that  the  intent  of  the  testator,  so  fiu:  as  it  is  consistent 
jLBs»BB  with  th«  pribciplcs  of  Jaw,  must  be  attend^  to,  and 
jsontroul  the 'decision.  I  am,  therefore,  of  opinion,  that 
the  words,  ^  I  give  to  George  Gilmer  all  the  estate 
called  dtctrrcmbone^  in  the  county  of  Henry,"  give  a 
fee,  being  descriptive  equally  of  the  quantity  of  interest, 
and  locality  of  tne  thing  devisedf 

CtTSHiKG,  J.  The  first  question  in  this, case  is,  whe- 
ther the  devise  to  George  Gilnier,in  the  will  of  George 
Harmer,  made  in  1/86,  carries  a  fee  by  the  words  ^  all 
the  estate  cidled  Marrowbone^  in  the  county  of  Henry^ 
containin^f,  by  estimation,  2,585  acres  of  land,"  &c« 

Wills  are  expounded  more  favourably,  to  carry  the 
intent  of  the  testator  into  effect,  than  conveyances  at 
eommon  law^  which  take  effect  in  the  life-time  of  the 
parties ;  wills  being  frequendy  made  by  people  enfee- 
bed  by  age  or  indisposition,  apd  without  tne  aid  of 
council  learned  in  the  law.  Therefore,  words  not  so 
technical  for  the  purpose,  have,  in  a  great  variety  of 
cases,  for  above  a  hundred  years*  been  construed  by  the 
judges,  to  carry  a  fee,  which  would  not  do  so  in  a 
deed. 

In  a  number  of  cases,  the  word  ^  estate^^  has  been  de« 
termined  to  compr.ehei^d  the  whole  interest  in  the  land. 
Among  those  adduced,  there  are  several  which  appear' 
to  n^  essentially  in  point  to  the  present  case. 

In  the  ca^e,  3  Lev*  01,  (a  case  which  has  since  been 
held,  by  good  judges,  to  be  good  law)  a  devise  of  ^^  all 
my  tenant  right  esute,  at.B.  in  Underbarrow^"  was  de- 
termined to  import  a  fee. 

I  see  no  essential  difference  between  that  case  and 
this  ;  except  the  particle  ^^  thti^^  instead  of  the  pronoun 
^*  my,*'  which,  in  common  sense,  and  in  the  opinion  of 
Lord  Hardwicke,  niakes  no  differencet  *<  All  the  eatate^^ 
is,  at  le^stf^a^  extensive  an^  comprehensive  as  ^^  all  my 
estate:^ 

In  2  P.  Will.  523,  the  ,words  ^  all  my  lands  and  estate 
in  upper  Catesby,  in  Northamptonshire,**  were  adjud|^ 
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ed  t6  carry  ft  fee.  That  agrees  with  the  case  at  bar^ 
except  that  the  word  ^*  landM^^  precedes  ^twiaU^  which 
I  think  immaterisL  ^  E^atr*  is  the  most  operative 
word* 

la  the  case  of  BaiUM  v.  Gak^  2  Vez*  4(1,  a  devise  t>f 
*^  all  that  estate  that  IlwUght  of  Mead^  was  determined 
by  Lord  Hardwicke  to  be  of  a  fee.  This,  I  think,  is 
substantially  like  the  case  at  bar ;  and  by  hidi,  lAoT^ 
Mr,  or  if^,  n^kes  oo  material  difierenoe*  Add  to  thbi 
what  seems  to  make  the  point  conclusive,  the  testator 
^>peaffi  to  have  a  design  to  dupose  of  his  wholel 
estate. 

The  other  cases  cited  do  not  appear  to  contradict 
tbesei  but,  varying  in  some  circumstances,  seem  not  so 
directly  appliod^le  ;  yet,  by  the  spirit  and  reaaooingn 
attending  them,  they  tend  t6  cot^firm  the  rectitude  of  din 
other  decisions  which  are  more  directljr  in  point. 

The  latter  part  of  the  devise  in  question,  of  several 
tracts  of  land  imniediately  succeeding  the  devise  ot^all 
the  estate  called  Marrowione^  in  the  county  of  Henry ^ 
fcc.  if  considered  as  not  carrying  a  fee,  I  conceive^ 
would  not,  however,  controul  or  restrict  the  prior  part 
of  the  devise  of  ^^  all  the  estate  caUed  MarrovAwu^ 
Stc.  Rather  than  that,  I  should  suppose  the  former  pnt 
would  carry  spirit  and  meaning  tor  the  latter.  But  that 
is  not  necessary  now  to  be  determined. 

The  first  point  being  determined  in  fiivour  of  tht 
defendant*  me  former  judgment  must  be  aiErmedU 
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HODGSON  V.  BUTTS. 


A  fnortioseoi  ERROR  to  ihe  circuit  court  for  the  district  of  Co^ 
dftatitellin  hi mbi a,  Sitting  at  Alexandria,  in  an  action  for  money 
Y^astocK-  ^^^  *"^  received,  to  recover  from  the  defendant,  who 
diton  and  Was  master  of  the  schooner  Mississippi,  the  amount  of 
•ubsequent  freight  .received  by  him  subsequent  to  the  mortgage  of 
SJfeMirS  ^***^  said,  schooner,  by  R.  &  J.  Hamilton,  (the  fortner 
sclcfiowledg-  owners)  to  the  plaintiff. 
mAf  or  proved 

by  the  oaths  of      Qp  ^^  ^^ial  of  the  general  issue,  the  plaintiff  took 
M^tJId"^^  two  bills  of  exception,  and  die  verdict  was  for  the  de- 

corded  in  the   fendant. 


^^a^/m      The   first  bill  of  exceptions  sUted  the  following 
teouiredtobe  f^cu  : 

mdr^eeM.  '^^^  **  plaintiff,  to  support  hts  claim,  produced  a 
deed  firom  R.  &  }.  Hamilton,  by  which  they  bargained 
and  s6ld  to  the  plaintiff  the  schooner  Mississippi,  then 
in  the  port  of  Alexandria,  and  the  cargo  of  the.  ship 
Hannah,  then  at  sea,  as  security  td  indemnify  and  save 
harmless  the  plaintiff,  as  indorsor  of  their  notes,  to  the 
amount  of  10,000  dollars.  If  they  should  indemnify 
him  within  days  after  the  arrival.of  the  cargo 

of  the  shFp  Hannah,  if  it  should  arrive  before  the  return 
of  the  schooner  Mississippi  from  her  then  intended 
voyage  to  New-Orleans  ;  or,  if  the  cargo  of  the  Had* 
nah  should  not  arrive  before  the  return  of  the  schooner^ 
then  within  .  days  after  her  return,  then  the 

deed  should  be  void :  but,  if  they  should  fill  ta  inde^ 
nify  the  plaintiff  within  the  periods  mentioned,  then  he 
was  to  sell  the  cargo  of  the  Hannah,  Imd.  the  schooner 
and  cargo.  The  deed  also  contained  the  foUowia^ 
covenant :  **  And  we  do  moreover  bind  burselves,  olur 
executors  and  Ulministratprs,  and  dso  the  fright  9nd, 
inward  cargo  of  the  said  schooner  Mississippi^'  to  ex- 
onerate the  said  William  Hodgson  from,"  &c.  "^It  be- 
ing the  true  intent  and  meaning  of  these  presents,  to  bind . 
ourselves,  our  schoon^  called  the  Missiaalppi,  her  tic- 
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kle,  apparel^nd  furniture^  htrfreight  and  inward  cargo,     HaaoMw 
and  the  cargo  of.  the  ship  Hamiah^  to  exonerate/*  &c.  b vTrai 

The  exectttidki  of  the  deed  was  in  the  following 
form ; 

^  In  witness  whereof,  die  said  Robert  and.  James 
Hamilton  have  hereunto  set  their  hands  and  afliawd 
their  «eals,  this  fourth  day  of  May,  180a 

RoBT.  &  Jas.  Hahutoh^  (scaL) 

Signed,  sealed  and  delivered,  1 
in  the  presence  of  J 

Cn.  SiMMS^ 
Jambs  D.  Lowry." 

^  At  a  court  of  Hustings,  held  for  the  town  of  Alex^ 
Andrn,  the  sixth  of  October,  1800,  this  bill  of  sale,, 
from  Robert  and  James  Hamilton  to  William  Hodgson, 
was  proved  to  be  the  act  and  deed  of  the  said  Robert  Ha« 
mikon  for  self  and  for  James  Hamilton,  by  the  oaths  of 
Chatrles  Simms  and  James  D.  Lowry,  witnesses  there- 
to,* and  ordered  to  be  recorded. 

G.  Denealb,  Cfaril;" 

The  plaintiff  also  produced,  in  evidence,  the  register 
•f  the  schooner,  with  an  indorsement  thereon,  in  these 
Words>  ^  At  the  request  of  the  within  named  Robert 
and.  James  Hamilton  and  William  Hodgson,  merchants, 
of  the  town  of  Alexandria,  I  hereby  certify,  that  the 
widiin  mentioned  vessel  is  mortgaged  by  the  said  Rob- 
art  and  James  Hamilton  to  the  said  William  Hodgson, 
to  secure  the  payment  of  the  sum  of  ten  thousand  dol- 
lars, as  witness  my  hand,  this  thirteenth  day  of  May, 
thousand  eight  hundred. 


Cmas.  Page,  Dy.  CoUrJ^ 

It  was  proved,  that  the  s%id  register,  with  the  indorse- 
ment thereon,  as  aforesaid,  was  delivered  to  the  defendi 
ant  pnvious  so  the  sailing  of  the  said  schooner.    That 


ud 
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H9OOS0V  she  sailed  from  Alexandria  to  New-Orleans  about  the 
14th  of  May,  1800,  from  New-Orleans  to  Jamaica,  and 
from  Jamaica  she  arrived  at  Alexandria  about  the  27th 
of  November,  1 800 ;  at  which  time,  and  not  before,  she 
was  put  into  die  actual  possession. of  the  plaintiff,  umkr 
a  new  and  absolute  biil  of  sale,  executed  by  Robert  and 
James  Hamilton  to  the  plaintiff,  at  that  time.  That  tho 
defendant  received  the  freight  of  the  cargo,  carried 
from  New-Orieans,  at  Jamaica*  No  evidence  was  ad« 
duced  to  show  that  the  plaintiff  had  ever  given  notice 
to  the  defendant  that  he  should  look  to  him  for  th^ 
freight  (other  than  the  indorsement  on  the  register.) 

On  the  part  of  the  defendant,  evidence  was  adduced, 
to  prove  that  R.  and  J.  Hamilton,  on  the  12th  May, 
1800^  were  indebted  to  a  certain  John  Haynes,  in  the 
sum  of  384  dollars,  for  wages  as  a  seaman,  previously 
earned ;  184  dollars  of  which  were  earned  on  board 
the  said  schooner,  and  300  on  board  another  of  their 
vessels.  That  being  so  indebted,  R.  Hamilton,  on  the 
Idth  of .  May,  1800,.  gave  the  sud  Haynes  an  order  on 
hiaTbrother  James,  then  in  New-Orleans,  stating  a  ba* 
lance  of  384  doHars,  to  be  due  to  him,  with  some  in^ 
terest,  and  requesting  his  brother  to  pay  it*  That  on 
the  same  day,  they  were  indebted  to  the  defendant,  in 
the  sum  of  800  dollars,  for  wages  due  him,  as  master 
of,  and  disbursements  on  account  of  the  schooner,  on 
a  previous  voyage,  which  sum  R.  Hamilton  requested 
his  brother  James,  at  New-Orleans,  to  pay,  by  letter 
of  that  date*  That  the  defendant  received  his  sailing* 
orders  and  instructions  from  R*  Hamilton,  in  the  name 
ot  R.  and  J.  Hamilton,  on  the  14th*of  May,  1800,  be« 
fore  he  sailed  from  Alexandria*  That  the  vessel  was 
conducted  entirely  under  the  directions  of  R*  and  J« 
Hamilton,  from  the  date  of  the  mortgage,  on  the  4di 
of  May,  1800,  until  the  27th  of  November,  1800,  when 
she  was  delivered  to  the  plaintiff* 

A  nat  on  the  voya^  from  Alexandria  to  New-Or- 
leans; the  defendant  met  James  Hamilton,  in  the  river 
Mississippi,  and  showed  him  the  orders  in  fiivour  of 
the  defendant  and  of  John  Haynes,  ahid  requested  pay- 
ment. That  James  Hamilton  replied,  that  he  had  no 
money  to  satisfy  the  said  orders ;  that  the  defendwit 
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must  wait  until  the  vessel  earned  enough  tb  pay  them, 
aod  desired  the  defendant  to  pay  them  out  of  the  first 
money  the  vessel  should  earn,  by  freight  or  otherwise. 
That  the  vessel  proceeded  to  New-Orleans,  and  from 
thence  with  a  cargo  to  Jamaica,  where/the  freight  was 
received,  and  out  of  the  same  the  defendant  paid  Haynes 
the  3M  dollars,  and  applied  800  dollars  to  tne  discharge 
of  his  own  claim*  That  the  vessel  then  sailed  from 
Jamaica,  and  arrived  at  Alexandria  on  the  27th  of 
November,  1800»  That  afcetf*  her  arrival,  and  after 
possession  delivered  to  the  pjaintiff,  the  latter  paid  the 
expenses  and  disbursements  of  the  voyagpe,  which  be- 
came due  on  her  arrival,  by  the  ord<^rs  of  the  defen- 
dant. The  plaintiiF  also  insured  the  vessel  (or  the  said 
voyage,  and  paid  the  premium  thereon,  after  her  de- 
parture for  New-brleans.  It  was  also,  proved,  that  on 
the  defendant's  return  to  Alexandria  with  the  vessel, 
and  before  the  plaintiff  took  possession  of  her,  and  re- 
ceived his  absolute  bill  of  sale,  as  aforesaid,  the  de^ 
feqdant  rendered  to,  and  settled  with  R.and  J.  Hamil- 
ton, an  account  current  of  the  expenses  and  profits  on 
the  said  voyage.  In  which  they  ^ve  credit  for  the  order 
in  favour  of  himself,  and  that  in  favour  of  Haynes. 

Upon  this  sutement  of  the  evidence,  the  plaintiff 
prayed  the  court  to  instruct  the  jur>',  that  he  was  en- 
titled to  recover  of  the  defendant,  the  sum  0^1184 
dollars,  thus  admitted  to  have  been  received  for  freight, 
and  applied  to  the  discharge  of  the  two  orders ;  which 
the  court  refused  io  do,  and  directed  the  jury  to  find  a 
verdict  for  the  ilefendantj  if  they  found  the  facts  to  be 
as  stated. 

The  2d  biH  of  exceptions  stated,  tliat  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  that  if  they 
should  be  of  opinion,  from  the  evidence  aforesaid,  that 
the  defendant  received  information  of  the  mortgage 
from  Kobert  Hamilton,  befor  the  schooner  sailed  upon 
the  said  voyage,  the  plaintiff  was  entitled  to  recover 
the  §aid  1184  dollars,  which  the  court  also  refused  to 
do,  and  directed  the  jury,  as  before,  that  their  ver- 
dict ought  to  be  for  the  defendant. 

This  case  was  first  argued  at  February  termi  1804. 
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FArUary  ST,  1804. 

E:  y.  Lee^  for  plaintiff  in  errbr. 

The  law  of  mortgages  is  the  same  both  at  to  land 
and  personal  property. 

The  ease  is  to  be  .considered,  first,  upon  common 
law  principles ;  and  second^  upon  the  statute  law  of 
Virpnia. 

First  point.  That  the  mortgagee  is  the  legal  pro* 
prietor  of  die 'mortg^aged  subject;  and  as  such,  he  is 
entitled  tO'titfceive  the  rents  and  profits  after  notice  of 
the  mortgage,  unless  the  contrary  be  stipulated* 

T^  mortgage  of  binds  leased  becomes  entided  to 
the  rent  from  the  dme  of  executing  the  conveyance  ; 
for  the  rents  and  profits,  as  well  as  the  land,iare  liable 
for  the  debt. 

As  soon  as  the  conveyance  is  executed,  the  estate  is, 
in  law,  vested  in  the  mortgagee*  and  his  power  to  take 
actual  possession  exists  from  that  moment.  For  these 
principles,  see  Powell  on  Mortgages^  79,  80, 81. 

The  mortgagee  is  the  absoliite  proprietor  and  the 
true  owner,  i  Vez.  361,  RycM  v.  Rowks* 

If  landir  be  mortgagM  to  one,  the  interest  in  them  is 
in  the  mortgagee  before  forfeiture  ;  for  he  has  purchas- 
ed the  lands  upon  a  valuable  consideration,  as  the  law 
will  intend  ;  and  though  the  mortgagor  may  redeem  by 
means  of  an  agreement  between  the  parties,  if  he  does 
not,  the  estate,  in  law,  is  absolute,  without  any  other 
act  to  be  done,  to  pass  the  estate;  although  the  mort-^ 
gagor  has  in  him  the  ec^uity  of  redemption,  15  Viner^ 
Abridge  44* 

A  mortgage  is  defined  to  be  the  appropriation  of  a 
specific  thing  .to  certain  purposes.  It  doe^s  not,  in  the 
case  of  a  mortgage,  require  the  delivery  of  the  article, 
;n  order  to  transfer  the  right  and  tide  'to  It. 
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A  mortgagee  of  real  propertf  may  bring  an  eject- 
ment to  get  possession  against  any  person  in  posses- 
sion ;  and  may  also  bring  an  action  tor  the  mesne  pro- 
fits ;  so  he  may  brinff  trover  for  personal  property,  and 
in  the  estimation  of  his  damages,  a  charge  for  the  in- 
termediate produce  or  profits  of  the  article  converted 
would  not  be  rejected,  but  would  be  taken  into  the  ac- 
count. So  he  may  bring  detinue,  without  any  proof  of 
possession  in  the  mortgagee* 

2d.  Possession,  upon  common  law  principles,  is 
not  necessary  in  order  to  give  title  in  the  transfer- 
ence of  property.  .It  is  true,  that  possession  in  the 
vendor,  after  the  transfer,  is  prima  facie  evidence  oi 
fraud,  and  this  is  the  only  eflpect  of  such  possession; 
but  as  to  the  proof  of  fraud,  it  is  not  conclusive.  It 
may  be  rebutted  by  testimony  showing  the  transaction 
bona^de* 

The  only  use  in  delivering  po^essipn,  is  to  prevent 
strangers  being  deceived  by  a  false  credit,  which  the 
possession  in  the  vendor  is  calculated  to  produce.  This 
reasoncannot  be  applicable  in  this  case  to  Butts.  1.  Be- 
cause Butts  knew  of  the -mortgage.  2.  Because  the 
debt  due  to  him  from  the  Hamiltons  was  an  antecedent 
debt. 

If  the  Hamiltons  had  been  declared  bankrupts,  their 
assignees  could  not  have  claimed  the  vessel  or  the 
frei^t ;  because  both  were  pledged  as  a  security  to 
Hodgson.     S'ee  the  bankrupt  law  of  die  United  States. 

Upon  common  law  principles,  the  mortgagee  must 
be  considered  as  the  legal,  proprietor  Of  the  vessel. 

3d.  But  the  act  of  the  legislature  of  Virginia, 
places  the  question  beyond  a  doubt,  and  proves  that 
possession  is  not  necessary  to  constitute  the  ownership. 
See  Virgima  /otiw,  157,  revised  code  of  1802.  1  Wash" 
ingtOHj  177* 

The  legal  owner  of  the  vessel  is  entitled  to  receive 
the  freij^ht,  Marshall  on  Insurance^  93. 
Vol  UL  »^ 
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The  mortgagee  of  a  vessel  iii  m  late  case  has  been 
considered  as  the  owner*  and  as  sucb^  liable  for  re- 
pairs done  to  her  before  he  received  actual  possession. 
7  Term  Rtp.  306.  In  this  case  the  decision  in  CAinn^ry 
/•  BlacHurne^  1  If.  Black.  Rep.  UTt  is  not  considered 
as  correct. 

The  two  cases  of  yoritf^nv.  Vernon^  1  H*  Black.  114, 
and  CfUnnery  v.  Jf/aci^t/rnr,  which  will  be  relied  on 
by  the  defendant^  will,  upon  examination,  be  found  not 
to  meet  the  question  which  arises  in  this  case* 

In  the  case  of  Jackson  v.  Vernon^  the  question  was, 
whether  the  mortgagee  was  liable  for  the  repairs  to  the 
ship ;  it  was  decided  he  was  not,  because,  the  mort* 
gagor  himself  ordered  the  repairs ;  as  the  person  who 
males  repairs  on  a  ship,  has  a  claim  on  the  person 
ordering  them,^  it  was  supjposed  the  credit  was  given 
to  him,  and  upon  this  ground  it  was  held  the  mort- 
gagee was  not  liable. 

In  the  case  of  Chinnery  v.  Blackbume^  Merryfield^ 
acted  as  the  owner ;  he  navigated  the  vessel,  and  made 
all  contracts  about  heir,  from  London  to  Antigua.  He 
was  on  board  of  her  on  the  voyage,  and  at  Antigua 
gave  the  command  of  the  vessel  to  another  ^captain  ; 
he^  also  insured  the  vessel;  and  at  Anti^a,  acted 
personally  in  command  of  the  ship.  This  is  not  like 
the  case  at  bar ;  for  in  this,  Hamilton  did  not  ftimish 
the  vessel,  or  man  her  after  the  mortgage,  nor  did 
he  insure  her ;  but  Hodgson  did  the  last  act*  But 
both  cases  are  doubted  in  the  case  7  Ttrm^  306,  and 
by  Abbott^  16,  who  says,  they  do  not  furnish  a  case  for 
the  decision  of  the  question,,  who  is  entitled  to  the 
freight,  which  a  case  of  a  contract  made  by  the  master 
in  that  character,  will ;  which  is  our  tase. 

There  is  a  distinction  in  a  court  of  equity  and  a 
court  of  law,  where  the  mortgagor  acts  as  the  master 
of  the  vesseL  ^n  the  .court  of  equity,  he  is  considered 
as  owner ;  bu(  not  so  in  a  court  of  law«  Marsh.  452^- 
453.  Hamilton  never  acte4  m  master. 
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4th.  The  cootnict  in  words^  binds  and  includes  the     l^oockov 
height.    To  which  it  is  objected*  that  future  frei^t 
is  too  remote  an  interest,  to  be  transferred ;  freight, 
or  a  hppe,  or  expecution,  is  such  an  interest  as  may 
be  insured ;  and,  if  insurable,  it  may  be«granted» 

Goods,  as  well  as  their  expected  produce,  maybe 
granted.  Free.  Chancery^  285.  It  is  not  competent 
tor  Butts,  who  claims  under  Hamilton,  to  object  that 
the  freight  it  not  included  or  passed  by  the  deed. 
Cowp.  600. 

5th*  The  objection,  that  Robert  Hamilton  exercised 
authority  over  the  vessel,  by  giviuR  instructions,  is 
not  of  any  weight,  in  the  mouth  of  Butts;  because 
Butts  had  a  full  knowledge  of  the  lien  of  Hodgson  -, 
and  also,  because  it  does  not  appear  that  Hodgson 
authorised  this  interference. 

The  directions  of  James  Hamilton,  that  Butts  was 
to  wait  until  the  vessel  earned  enough  to  pay  him,  is 
also  without  weight;  becai^se  James  Hamilton  was 
ignorant  of  the  arrangement  which  his  partner  had 
made ;  and  of  which  Butts-might  have  informed  him ; 
but  not  having  done  so,  he  is  the  more  culpable. 

6th*  Hamilton  had  no  right  to  appropriate  the 
freight  to  any  other  person,  than  that  specified  in  his 
deed  of  mortgage.  If  Ar  had  not.  Butts,  his  servant, 
had  not. 

Butts  must  be  considered,  cither  as  the  servant 
of  Hamilton,  or  of  Hodgson;  if  the  servant  of  the 
former,  and  undertakes  tq  act  as  such,  he  had  no 
right  to  apply  the  iponey  in  the  manner  he  did.  If  he 
undertook  the  command  as  Hodgson's  servant,  he  had 
no  right  to  apply  the  freight  to  the  payment  of  a 
debt  due  from  Hamilton. 

7th.  Butts  having  accepted  of  the  command  of  the 
vessel,  with  a  full  knowledge  of  the  lien  upon  he^, 
and  her  future  freight,  he  tacitly  consented  to  apply 
the  freight  according  to  the  agreement  between  Hamil* 
ton  and  Hodgson ;  if  he  intended  otherwise  at  the 
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HoDGtoir     time,  he  has  been  guilty  of  a  fraud,  which  ought  not 
BuTTi.      ^^  *^**'  ^^^  ^^  *  court  of  law. 

8th,  The  captain  had  ho  lien  for  his  800  dollars,  due 
for  his  own  wages  on  the  vesseL  The  mate  had  no  Hen 
on  this  vessel,  for  200  dollars,  they  being  earned  on 
board  of  a  different  vessel,  and  in  a  different  voyage. 
The  balance  of  the  mate's  wages,  was  only  184  dollars. 
The  mate,  by  accepting  an  order  on  James  Hamilton, 
for  384  dollars,  the  whole  of  the  wages  due  him,  agreed 
to  accept  payment  in  a  different  way  from  the  usual 
one;  which  destroys  the  lien  on  the  vessel^  for  the 
184  dollars.    Sffli.  131. 

Besides,  for  this  184  dollars.  Butts,  as  the  captain  .of 
the  vessel  when  it  was  earned,  was  liable ;  and  the  mo* 
ment  he  paid  that,  sum,  ,tbe  male's  lien  was  gone. 
The  captain  has  no  lien  on  the  vessel  for  the  wages 
he  pays  the  seamen,  but  has  on  the, freight,  for  the 
wages  of  the  voyap[e  in  which  the  freight  was  earned. 
The  mate,  by  assigning  the  bill  on  James  Hamilton, 
could  not  assign  any  lien  he  had  on  the  vessel. 

9th.  As  to  the  justice  of  the  case.  Hodgson  has  paid 
the  seamen's  wages  for  the  voyage  which  earned  the 
freight';  and  Butts  is  to  receive  the  benefit. 

Jonee^  contra.  Firsts  as  to  the  validity  of  the  deed,  and 

Second^  as  to  its  effect,  if  valid. 

1st.  The  vessel  was  in  port  at  the  time  of.  the  deed, 
and,  tlierefore,  (possession  not  having  been  delivered)  it 
is  void  as  to  creditors.  The  possession  b  dispensed  with 
only  when  the  vessel  is  at  .sea.'  1  Cooke^  B.  JL  839,  «SVr<- 
vene  v.  Cole*  Id.  3^7,  Hall  v.  Gurney.  1  Wlhon^  260, 
Ryall  v.  RoUe^  and  the  case  of  Sussel  v.  Hamilton^  in 
this  court,  ante  J  voL  1,^.  309. 

As  to  the  act  of  assemUy,  if  the  deed  would  have  been 
bad  without  recording,  there  is  nothing  in  the  act  to  make^ 
it  gC)od.  From  affirmative  words  a  neffative  may  some-  . 
times  be  implied,  but  not  e  convereo*   'ihe  words  of  the 
act  are,  *^  all  deeds  of  trust  and  mortgages  i^hatspevicr 
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ihaB  be  void  as  to  dl  creditors  and  subsequent  purchasers, 
nnkss  they  shall  be  acknowledged  or  proycd,  and  record- 
ed accorcUng  to  the  directions  of  this  act,*'  That  is  to 
say,  a  deed,  although  good  in  every  other  respect,  yet, 
if  not  acknowledged  or  ptov^^  and  recordeo,  sludl  be 
void.  It  cannot.possiUy  be  construed  to  make  good  a 
deed  which  would  have  been  before  fraudulent. 

2d.  The  deed  is  also  void  for  want  of  containmg  iht 
register  according  to.  the  directions  of  the  act  of  congress, 
vol»  %^p.  14r,  S 14.  This  act  is  mandatory,  and  if  the 
construction  of  the  act  of  assemUy  contended  for  is  cor- 
rect,  the  regbter  is  necessary  ;  for  the  affirmative  words 
of  the  act  of  confess  imply  a  negative  as  strongly  as  the 
act  of  assembly  implies  an  affirmative. 

^  3d.  The  plaintiiF  waived  this  deed,  by  taking  posses- 
sion under  a  new  and  absolute  deed  of  the  same  proper^, 
before  the  mortgage  was  forfeited,  and  before  he  had 
exercised  any  right  of  ownership.  This  new  deed  implies 
a  new  'consideration,  and  that  a  new  bargain  was  nude, 
by  which  th^s  old  contract  was  vraived* 

4th.  The  consideration  of  the  deed  was,  indemnity. 
A  mere  possibility  of  suffering  is  not  a  sufficient  conside- 
ration against  third  persons,  ft  is  only  good  between  the 
parties. 

Second  point.  As  to  the  effect  of  the  deed,  if  valid. 

The  plaintiff,  by  the  terms  of  the  deed  itself,  could  not^ 
meddle  Irith  the  schooner,  until  days  after  her  return 
from  her  then  intended  voyage  to  New-Orleans,  and  a 
failure  on  the  part  of  the  mortgagors  to  mdemnify  lum ; 
and  his  only  authority  then  wouJd  he  to  sell  the  vi^ssel  and 
cargo,  ij[  not  previously  sold  by  the  mortgagors. 

If;  then,  the  defendant  did  know  of  the  mortgage,  he 
must  be  presumed  to  know  the  whole  terms ;  and  that  - 
the  plainuff  could  not  interfere  till  bng  after  his  return. 
]^e  also  knew,  that  before  a  forfeiture  of  the  mortgage, 
and  while  the  mortgagor  holds  the  possession,  the  latter 
is  to  be  considered  the  ownen  1  H.  B.114,  Jnclteon  v. 
Vernon^  and  1  H.  B,  117,  Chtnnery  v.  Slackfume. 
Even  in  the  case  of  lands^  a  mortgagor  has  been  held,  to- 
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the  plaintiiT,  before  the  vessel  sailed.  He  took  an  grdcr 
fer  his  money  on  James  Hamilton ;  which  shows,  ttmt 
when  he  sailed,  he  did  not  depend  upon  the  profits  of  this 
voyage,  as  to  his  claim  of  800  dollars.  If  he  had  any 
hen  on  the  freight,  it  was  only  for  his.  wages  arising  du- 
ring the  same  voyage.  ^  If  there  was  any  fraud,  it  was  on 
hiB  side.  He  never  disclosed  his .  claim  to  the  plaintiff  be- 
fore he  sailed,  nor  after  his  return,  until  the  plaintiff  had 
paid  the  expenses  of  the  voyage.  The  record  of  the 
mortgage  was  notice  to  him,  even  if  we  had  not  proved 
actual  knowledge  on  his  part.  The  mortgagors  and  the 
defendant,  as  their  agent,  were  trustees  for  the  plaintiff. 

If  a  mortgagee  of  lands  chooses  to  lay  by,  and  not 
demand  the  rents,  and  the  ticnants  pay  them  to  the  mort- 
gagor, they  «hall  be  protected.  But  why  ?  Because 
Uiey  had  not  notice.  But  if  they  pay  the  rent  to  the 
mortgagor  after  notice  from  the  mortgagee,  they  pay  in 
their  own  wrong.  This  is  the  case  of  the  defendant. 
He  knew  that  the  mortgagors  had  no  right  to  appropriate 
the  freight. 

February  28^  1804. 

Marshall,  Ch.  J.  mentioned  to  the  counsel,  that 
the  court  had  doubts  whether  the  mortgage  was  no^  void, 
for  want  of  three  witnesses,  under  the  act  of  assembly, 
Xeviseif  Code,  p.  165,  foi*  regulating  conveyances*  They, 
therefore,  continued  the  cause,  to  ascertain  whether  any, 
and  what  decisions,  had  been  made  in  Virginia  upon  that 
point. 

Febrvary  25,  1805. 

£•  J.  Lee,  for  plaintiff  in  error.  The  question  now 
is,  b  It  necessary  that  the  mortgage  should  be  proved  b}** 
three  witnesses  t 

By  the  second  member  of  the  second  sect^  of  the 
statute  to  prevent  frauds  and  perjuries,  it  is  declared, 
*^  if  a  conveyance  be  of  goods  and  chattels,  and  be  not, 
on  consideration,  deemed  valuable  in  law,  it  shaU  be  taken 
to  be  fraudulent  within  that  act,  unless  the  sam^be  by 
will  dulv  proved  and  recorded,  or  by  deed  in  writing 
acknowledged  or  proved  ;  if  the  same  deed  include  lands 
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abo,  m  such  manner  as  e6nvqrance6  ferianSs  are  direct- 
ed to  be  proved  and  recorded,  or  if  the  oonvgraAce  be  of 
goods  and  chattels  only,  then  acknowledged  or  proved  fay 
tjuo  witnesses  in  the  g^eral  court,  or  tne  court  of  the 
county,  in  which  one  of  the  parties  live,  witfam  eiffht 
nibnths,  or  unless  possession  shall  retifiy  and  hdna-fide 
remain  if  ith  the  donee,"  &c* 

By  this  law,  if  the  conveyance  b  of  goods  and  chattels, 
for  a  consideration'  not  deemed  valuable  in  law,  and  if 
proved  b^  two  witnesses,  or  possession  is  with  the  donee, 
It  gives  a  tide* 

From  this  part  of  the  act,  the  natural  and  only  infer- 
ence is,  that  if  a  cdnveyance  is  for  a  consideratioil  deem* 
ed  valuable  in  law.  that  it  must  be  valid,  and  transfer  pro- 
perty as  .lAwolutely  as  a  conveyance  for  a  ooniideratiDii 
not  deemed  valuaUe,  proved  1^  two  wimesaes.    « 

The  latter  part  of  this  section  includes  a  mortage,  or 
any  other  conyeyance  with  a  condition  or  limitation* 

The  first  iMtmch  of  the  second  section  declares  all  OQfi" 
veyancesnot  audewithaview  to  defiraud  creditors  or 
purchasers,  is  gpod,  and  does  hot  require  4ts  beinp  re* 
corded* 

The  third  section  of  ihis  act  rtkn  to  therrfirst  bran<li 
of  the  second  section,  both  beinir  taken  from  the  statute 
of  Elizabeth. 

The  whole  of  the  fourth  sectioaof  the  act  regulating 
conveyaniDes,  relates  to  four  diflfbrent  objects.  1st;  An 
estate  of  freehold  in  lands.  2d«  An  estate  -of  inlieritance 
in  lands.  Sd.  An  estate  for  a  term  of  years  in  kinds* 
4th.  Deeds  of  settlen^jftnt  upon  marriage,  wherein  fioids, 
slaves,  money,  or  other  personal,  thbg,  shall  be  settled  or 
covenanted  to  be  left,  or  paid  at  the  death  of  the  paity^  or 
otherwise,  and  all  deeds  of  trust  ok*  mortgages  whatsoever, 
that  is,  the  consideration  of  which  is  marriage,  or  vhich 
relate  to  lands.  These  general  Words  are  to  be  construed 
as  referring  to  the  previous  sulgect  matter  pf  this  sectioD, 
and  of  the  previous  sections* 

VoLin.  X 
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Hoscsov        If  the  act  ilgain^t  frauds  and  perjuri«a  kidttde  iiot  this 
But  dec4>  then  we  are  to  ku^aire  vfhkt  was  necessary  at  OQm* 

^^^      mon  law  to  pass  m  title  to  property* 

Personal  property  at  the  oomteon  law  might  be  acquir- 
edi  the  books  say,  in  twelve  different  ways.  Among 
them,  one  is  by  grant  or  contract.  -  A  contract  is  an 
agreenient,  'upon  a  sufficient  consideration,  to  do  or  not 
to  db  a  particular  thing* 

No  particular  form  is  prescribed  as  to  making  the  con- 
tract, whether  it  niust  be  .in-  Writing  or  otherwise-!  it  is 
sufficient  if  the  contract  b  proved* 

And  atl  persons  who  have  notice  of  the  contract  arc 
bound  by  it.  If  A  sell  to  B  verbaUy,  in  the  presence  of 
C,  ahorse,  and  C  afterwards  buy  the  tome  horse  of  A, 
will  it  be  said  C's  tide  is  good  i 

No  ;  because  the  contract  with  B  transfers  the  proper- 
ty.    2BlacJk.U7^44B. 

The.  contract  for  the  freight  is  goo4 ;  the  law  does  not 
rteuire  a  contract  to  pay  money  out  of  a  particular  fund, 
to  be  recorded* 

The  whole  tenor  of  the  act  for  regiilating  conveyances, 
shows  that  it-relates  to  real  estate  only,  except  in  me  sin- 
{^  case  of  inarria^  settlements,  which  are  speictallyproi- 
vided  for. 

But  there  is  another  error  apparent  m  the  record. 

The  pbuntiff  paid  to  the  defendant  the  seanien's  wages, 
upon  the  fiiith  of  receiving  the  freight.  If  he  was  not  en- 
dded  to  receive  it,  be  has  paid  those  wages  by  mistake, 
and  may  recover  them  back  in  diis  action  against  the  de» 
fendant,  to  Ivhqse  orders  they  were  paid. 

Swanny  on  the  same  side.  The  fourth  section,  of  the 
a^  fer  .regulating  conveyances  says,  thA  all  defcds  of 
trust  and  mortgages  ti^Aat^^rr^r,  shaU  be  void,mless 
they  shall  be  recpnied  according  to  the  directions  bf  that 
act';  thattt,  in  the  county  where  ^^\^land  cmoeyed 
Reth.^  Where,  then^  b  a  deed  of  mere  personal  prOperqr 
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iDl>e-f6iifii(iwl?    This  ihows;  that *d]|ekgial$itureA6^c     Homso«. 
<Hdf  deecb  ot  trlMt  and  mortgages  of  land*  ^utts. 

C*  Lftj  oo  the  same  side,  conteoded,  that  diere  was 
no  statute  respecting  convefaoces  of  personal  property 
on  valuable  consideration*  The  statute  of  frauds 
speaks  only  a(  conveyances  made  on  consideration,  not 
deemed  valuable  in  lavr«  The  word  gopd  consideration 
in  the  3d  section,  means  t^abiablc  consideration,  other* 
wise  itf  would  be  repugnant. 

.  JoncM^  contra.  It  is  contended,  now,  that  if  the  mort- 
gage is  void,  and  the  plaintiff  had  no  right. to  receive 
the  freight,  he  has  paid  the  expenses  of  the  voySge  by 
mistake,  and  can  recover  upon  that  ground.  But  thefe 
is.  no  evidence  that  the  expectation  of  the  freight  was 
his  motive  for  paying  those  enenses;  On'  the  contra- 
ry, he  did  not  pay  them  until  after  he  had  laken  posses«> 
sionof  the  vessel,  under  a  new  contract,^as  an  absolute 
purchaser.  The  record  does  not  state  how  much  hit 
disbursed,  and,  therefore,  we'cannot  say  how  much  he 
is  entitled  to  recover  back,  even  if  he  is  entitled  tare- 
cover  any  thin^»  But  the  defendant  never  received  the 
money  ^ni  the  plaintiff  for  those  disburseihents.  It 
is  true  tie  gave  orders  to  the  plaintiff  to  pay,  but  thos^ 
orders  were  not  for  his  own  use,  and  he  never  actually 
received  the  money. 

Marshall,  Ch.  J.  delivtr<^  the  opinion  of  die 
court. 

This  suit  was^  instituted  to  recover  the  freighl  qf  a 
vessel  of  which  the  plaintiff  #as  p  mortgagee.  Upon 
inspecting  the  deed,  which  is  the  foundation  of  the  ac- 
tion, it  appears  to  have  beto  admitted  to  record,  on  the 
oatii  of  only  two  subscribing  witnesses.  This  suggested 
th.9  preliniinaiy  question,  whether  a  deed  of  mortga^^ 
so  reconMd,  was  not  absolutely  void  as  to  creditors  and 
subseiquent.  purchasers  ?  >  This  Question  depends  oil  the 
construction  of  two  acts  of  the  legislature  of  Virginia. 
The  first  is  entitled,  ^  An  act  for  regulating  convey* 
ances^*^    The  4th  section  of  that  act  is  m  these  words  j 
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^  All  bargains/  sales,"*  8cc.  The  first  member  of  the 
sentence  relates  to  lands  only,  th^  second  to  marriago> 
settlements,  wherein  either  lands  or  personal  estate 
should  be  settled;  and  the  third  relates  to  deeds  of 
trust  and  mortgages.  Terms  descriptive  of  personal 
estate  are  omitted,  but  the  word  ^^  whatsoevei^'  would 
certainly  comprehetid  a  mortgage  of  a  personal  chattel, 
l»  wen  as  of  lands,  if  not  restrained  by  other  words 
inanifestingan  intent  to  restrain  themt 

It  is  argued,  that  this  intent  is  clearly  manifested* 
The  whole  act  relates  to  real  estate,  except  that  part  of 
it  which  respecu  marriage  settlements.  Its  title  is  ^^an 
aftt  coveeming  conyeyances,"  and  sill  its  provisions  are 
adapted  to  the  conveysmce  of  lands,  except  in  the  parti-r 
colar  case  of  marriage  settlements  i.and  in  that  case,  the 
act  provides  expressly  for  recording  a  settlement  of 
chattels.  This  act;  it  is  ssud,  contiiins  no  ^^  directions'^ 
for  recording  a  deed  of  trust  or  n^of  tgage  for  a  personal 
thing,,  and,  consequendy,  such  deed  cannot  b^  within  it« 

•  The  first  section  of  the  act  respects  conveyances  of 
lands  only,  and  directs,  that  they  shall  be  acknowledged 
or  proved  by  the  oath  of  three  witnesses  in  the  general 
court,  or  coi^rt  of  the  district,  coun^,  city,  or  corpora^ 
tion  in  which  the  lands  lie. 

The  second  respects  marriage  settlements,  and  di- 
rects, th^t  if  lands  be  cobveyed  or  covenanted  to  be 
conveyed,  they  shall  be  proved  and  recorded  in  the 
same  manner  as  had  been  prescribed  in  the  first  sec* 
tion  ;  but  if  only  slaves,  money,  or  other  personal  thing 
bf  setded,  the  der d  is  to  be  proved  and  recorded  before 
the  court  of  the  district,  county,  orcnrporation  in  which 
the  party  dwells,  or  as  afterwnrds  directed. 

The  third  section  relates  only  to  the  proving  and  re« 
cording  of  liyery  of  seising 

Then  follows  the,  fourth  section,  which  requires^ 
fMB(u>Dg  other  enumerated  conveyances,  that  ^^  all  deeds 
of  trust  and  mortgages  whatsoever"  shall  be  void  as  to 
creditors  and  subsequent  purchasers^  if  not  acknowledge^ 
0d  prpfoved^  and  recorde<i  ^according  to  the  direcf 
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tions  of  the  act*"  There  being  no  ^^.directions"  which 
are' applied,  to  mortgages,  iinleas  lands  t>e  conveyed  in 
them,  it  has  been  argued,  that  jiuch  mortgages  only,  as 
convey  lan^  are  comprehended  wkhin  the  act* 

The  act,  it  must  be  acknowledged,  is  veiy  bbscurelv 
penned  in  this  particular. respect,  and  there  is  so  much 
strHigth  in  the  argument  for  confining  it  to  mortgages 
of  lands,  that,  if  a  mortgage  of  a  personal  chattel  could 
be  brought  within  the  -provisions  of  any  other  act,  the 
court  would  be  disposed  to  adopt  the  construction  con- 
tended for* 

The  plaintiff  insists,  that  such  a  mortgage  is  compre- 
hended in  the  2d  section  of  the  ^  act  to  prevent  frauds 
and  perjuries*'' 

That  act  avoids  fraudulent  conveyances;  and  .do* 
clares,  that  deeds  of  personal  chattels,  not  upon  a  valua* 
ble  consideration,  where  the  possession  remains  with 
the  donor;  or,  a  reservation  of  interest  in  the  donor, 
where  possession  passes  to  the  donee,  shall  be  fraudu* 
lent  and  void,  unless  proved  and  recorded  according  to 
the  directions  of  the  act.  A  mortgage  made  on  a 
valuable  consideration* .  woyld  be  very  clearly  excluded 
from  the  2d  section,  although  the  act  contained  nothing 
further  on  the  subjecu  But  to  remove  the  possibility 
of  doubt,  the  3d  section  declares,  that  the  act  shall  not 
extend  to  any  conveyance  made  ^*  upon  good  considera- 
tion and  honafidc.^ 

The  meaning  of  the  word  ^^  good,"  in  the.  statute  of 
frauds,  is  settled  to  be  the  same  with  *^  valuable." 

It  is,  therefore,  perfectly  clear,  that  the  case  is  alto- 
gether onittted,  or  IS  provided  for  in  the  act  coDceming 
conveyances*  In  a  country  where  mortgages,  of  a  par* 
ticular  kind  of  personal  property,  are  frequent,  it  can 
scarcely  be  supposed  that  no  provision  would  be  made 
for  so  important  and  interesting  a  subject*  The  incon- 
venience resulting  from  the  total  want  of  such  a  provi 
sion  would  certainly  be  great  ;  and  the  court,  therefore, 
ought  not  to  suppose  the  case  to  be  entirely  omitted,  if 
there  be  any  legislative  act.  which  may  fairly  be  con- 
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stnied  to comorebend  it*. ^  Thei^ coQcerniiii;  conVey- 
ancei,  althoagn  not  pepned  with  thitt  clcaroeM  which  i» 
to  be  wished)  does  yet  cpotain.  terms  which  art  sufficient 
to  embrace  the  caoie,  and  the  best  judicial  opinions  of 
that  state  concur  in  this  ei^position  of  it« 

.  Althouj^  the  poii^twas  not  directly  decided  in  ^e 
a»tQ(  Mil  ondChAornt^  thecourt  of  appeals-appear 
to.  have  prote.eded  on  this  cbniitr^ctioinj  and  Judge 
Tucter^  m  discuasingp  this  subject,  avows  the  9fm^ 
opinion*.       '       ' 

Upon  a  consideration  of  the  acts  on  this  subject. 
Butts  beiog  a  creditor,  it  is  the  opinion  of  the  court, 
that  the  deed  of  mortgage,  in  the  proceedings  mention- 
ed, waa  void  as^to  him.^ 

.  The  counsel  for  the  plaintiff  contends,  that,  although 
the  mortffage«deed  be  void,  yet  Hodgson  is  eotided  to 
recover,  because  he  has  paid  money  to'  the  order  of 
Butts,  under  the  mistaken  opinion  that  he- was  entitled 
to  the  freight* 

This  allegation  is  not  made  out  in  point  of  fact. 
Hodgson  was  in  possession  of  the  vessel  as  the  absolute 
purchaser  before  be  paid  for  the  disbursements  he  lis 
now  cmleavouritig  to  recover.  It  does  not  appear  that 
he  paid,  these  disbursements  in  the  confidence  of  re- 
ceiving the.  freight,' or  that  he  was  not  compellable  J6 
pay  them  as  owner  of  the  vexseL  The  freight  had  pre- 
viously been  applied  by  Butt9,  under  the  authority  of 
the  Uamaltons,  to  the  payment  of  a  debt  due  to  him- 
self. '  He  had  alright,  as  a  general  creditor,  to  retain 
that  freight  as  against  the  origmal  owners,  or  their  as- 
signee^ 

The  court  is  of  opinion^  that  thjc  judgment  of  the 
circuit  Courtis  to  bt;  affirmed  with  costs. 
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UNITED  STATES  v.  BENJAMIN  MORE.* 


TbcUwite* 
Statss 


ERROR  to  the  circuit  court  of  the  district  of  Colum*  No  appeal  or 

bia,  sitting  at  Washington,  Upon  a  judgment  in  favour  of  J^^  ^  *."? 

the  traverser,  on  a  demuiTf  r  to  an  indictqient  for  taking  a^'^^ftJUl 

unlawful  fees  as  a  iustice  of  the  peace  for  the  county  of  the  i*u<4[n^ 

Washington.  of  the  cireok 

^  c6urt»  of  the 

— ,       ,      ,  .  ^  ,  district  of  Oik  •• 

The  indictment  was  as  follows,  viz.  *^  United  States,  lumbia. 

District  of  Columbia  and  County  of  Washinirton,  to     ^uere,wh^ 
^u »  -^  *^       '        ^cr  the   aa 

^  of    congress^ 

abolishing  the 

"  The  jurors  for  the  United  States,  for  the  district  fees  of  Histi- 
ofCfilumbia^  and  conntv  of  Washington,  aforesaid,  up^  ccs  of  the 
on  their  oath  present,  that  Benjamin  Morje,  late  of  the  distiictofCo- 
couQtv.of  Washington,  aforesaid,  gentleman,  on  tlie  10th  lumbia»canaf- 
day  of  December,  in  the  year  of  our  Lord  one  thousand  f^\  ^*"***-im» 
ei^U  hundred  and  two,  then  being  one  of  the  justices  ^|JJJ^*i  coaih 
of  .the  peace  of  the  United  States,  for  the  county  of  mission  whea 
Washington  aforesaid,  at  the  county  of  Washington  *!»«   ^  •■■ 
aforesaid,  by   colour  of  his  said  office,  unlawfully  and  P****^  * 
unjustly  did  demand,  extort,  receive  and  uke,  of  and 
from  one  Richard  Spalding,  constable,  acting  for  and 
on  behalf,  of  one  Joseph  Hicknaan,  the  sum  of  twelve 
cents,  and  a  half  cent,  lawful  current  money  of  the 
United  States,  for  and  as  his*  fee,  for  executing  and 
doing  the  duties  of  his  said  office,  to  wit,  for  render- 
ing and  giving  judgment  upon  a  warrant  for  a  small 
debt,  in  a  case  between  the  said  Joseph  Hickman, 
plaintiff,  and  one  Joseph  Dove,  defendant,,  in  contempt 
of  the  law,  to  the  great  damage  of  them,  the  said  Rich- 
ard Spalding,  and  Joseph  Hickman,  and  against  the 
peace  and  government  of  the  United  States. 

4«  f«„«.T    %M^^^„  f  United  State$  Attorney,  for 
John  T.  Mason,  |  the  diHrkt  of  Coluntbia:^ 


•  Present,  Mm-thaii,  Ch.J.  Cuthini,  Patemn,  Chmit,  Watking' 
f9m,  sad  yohmon.  Justices. 
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TasyviTBa  Td  this  indictment,  thefe  was  a  general  demurrer 
S^ATBs  ^  j«  jbiiider,  and  judgment  in  the  court  below  for  the 
Moeb;       traverser^  at  July.TeHb»  IS03.* 


*  In  the  court  bclowy  the  opiaioiu  df  the  judges  were  delivered 
to  the  following  effect. 

Qrauch,  J.  Thd  Aueitiffti  to.be  deeided  upon  this  demmter 
iSv  wlvether  the  %ct  or  congress,-  for  siboUshing  the  foes  of  justices 
if,  file  peace,  in  the  district  of  Columbis,  can  affect  those  jus^ces 
who  were  in  ^mmisupn  before,  and  at  the  time  when  that  act 
passed,  and  who  accepted  their  commissiotas,  whik  those  fees  Were 
legally  annexed  to  the  oiBce. 

fhe  points  nrisde  in  the  argument  of  this  cause,  are  impottant, 
aild  some  of  them,  not  altogether  clear  of  doubt 

It  has  been  contended,  that  congress,  in  legislating  for  the  dis- 
trict of  Cobitebia,  are  not  bound  by  any  M"  the  proiiAitions  of  the 
constitution. 

But  this  is  a  doctrine  to  which  I  can  nerer  assent  Can  it  be 
said,  that  congress  may  pass  a  bill  of  attahder  for  the  district  of 
Colunkbia  ?  That  congress  may  p^  laws  ex  po4t  facto  in  the  dis- 
trict, or  order  soldiers  to  be  quartered  upon  us  in  a  time  of  pe'ace» 
or  miake  our  ports  ^e  ports  of  entr]r»  .or  lay  duties^  upon  our  ex- 
ports, or  take  away  the  right  of  trial'  by  jury,  in  cnminsl  pro- 
secutions \ 

Tet,  all  ^is  they  may  do,  If,  ialegislating  for  the  district  of  Colnm. 
bia,  theyare  not  restricted  by  the  express  prohibitions  of  the  const^ 
4ution.  Tl\e  words  must  be  positive  and  strung  indeed, 'to  justify  sudb 
a  coDstrucliun.  The  only  clause  from  which  such  an  inference  can 
possibly  seem  to  flow,  is  that  which  says,  **  congress  shall  hate 
povrer  to  exercise  exdushe  legislation  in  aU  eate»  vihauoe^erf  o?et- 
such  district,*'.  &c. 

But  the  whole  instrument  is  to  be  taken  together,  and  erery 
part  is  to  be  made  consistent  with  the.  residue,  if  possible.  That 
congress  may  legislate,  '*  in  all  cases  whatsoever,  over  such  dis- 
trict,** Ice.  is  the  general  proposition,  and  the  j>rohibitions  are  the 
exceptions.  The  txHie  construction  is^  that  congress  may  legislate 
^r  us,  in  all  cases  where  they  are  not  prohibited  by  other  parts  of 
the  oDUStitution.  The  express  commanda  of  theH;6n8titution  ope- 
rate as  prohibitions  of  everything  repugnant  to  such  commands.^ 
In  every  case,  therefore,  where  congress  are  not  bouiid,  either  by' 
the  commands  or  prohibitions  of  the  constitution,  they  have  a  dis*' 
creUonary  pbwer  to  legislate  over  the  district 

Tlie  constitution  was  made  for  the  benefit  of  every  citixen  of  the 
United  States,  and  there  is  no  such  citizen,  whatever  may  be  Ilia 
condition,  or  wherever  he  may  be  situated  within  the  limits  of 
the  territory  of  the  United  States, 


tectioii  it  a^ords. 


who  has  not  a  right  to  the  pro- 
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Mann^  attorney  for  the  United  States  for  the  district  THBUvtTsti 
of  Columbia.  The  act  of  congress  oi  February  27, 1801,      stat»» 


Momx. 


If  coDfKM  areboand  bjthe  coasUUiUonIn  legiiiatiiig  for  this 
dii^ict,  tAen  it  beeaikiet  proper  to  teit  the  Talidity  of  their  le|^- 
ktiTe  ftcti,  retpectinif  the  district^  by  the  proriiioas  of  fhe  eoa- 
ctitution. 

The  Sd  attide  of  the  cooptitutioo*  provides  fcr  the  independenee 
of  the  judges  of  the  courte  of  the  United  Stotes,  by  certaio  re« 
folatioDs  I  xme  of  which  is»  that  ther  thall  reeeiTe»  at  stated  timea*' 
a  eoDipenaation  lor  their  aervicfta,  waircA  thall  not  be  lUtninuM  during 
'tknr  emttiamwuit  in  •fioe* 


The.  aet  of  con^aa»  of  STth  of  Februanr»  1801«  which  conati* 
tutea  the  oAce  of  juatioea  of  the  peace,  ana  empowera  them  to  txy 
perMnal  demaada,  of  the  value  of  SOdollara,  aaeertaina  tiie  com- 
*penaatioD  vi^ich  they  ahall  have  ibr  their  acrvicea  in  holding  their 
eouita,  and  trying  thoae  canaea.  Thia  oompenaation  b  given  in  the 
form  ot  feea;  payable  when  the  aerv^s  are  rendered.  The  cauaea 
of  which  they  have  cogpizanee,  9x€  cauaea  ariaing  under  the  laws 
of  the  United  Statea,  and,  tlierefbre»  the  power  of  trying  them, 
u  part  bf  the  judicial  power  mcnUoned  in  the  3d  article  of  the 
constitotionv  which  expreaaly  declares,  that  the  judiciil  power 
•of  the  United  Staites,  ahall  extend  to  all  casea  ariaing  under  thos^ 
laws. 

It  is  diAeult  to  conceive  how  a  magistrate  can  Iswfiilly  ait  in 
judgment,  exercising  jocUcial  powers,  and  enforcing  his  judgments 
by  process  of  law,  wiOiout  holding  a  court  I  conaider  such  a  court* 
thus  exercising  a  part  of  the  judicial  power.of  the  United  Statea,  a9 
an  inferior  coort,  and  the  juatice  of  the  peace  aa  the  judge  of  that 
court.  It  ia  unnecessary  in  thia  cauae  to  decide  the  queation, 
whethef,  aa  such,  lie  holds  his  office  durinr  good  l>ebaviouri  but 
that  hia  compenaation  Shall  not  be  diminiahea  during  hia  continb*' 
ance  in  oflice,  aeems  to  IbUow  sa  a  neceasary  consequence  from 
the  provisions  of  the  constitution.'  It  haa  been  contended,  that  the 
compenaation  of  a  juatice  of  the  peace  ia  not  within  thia  provinon  of 
the  conatitution,  becauae  the  act  of  congress  haa  not  appointed 
the  9taied  tinue  at  whieh'it  ahall  be  paid.  It  la  true,  that  the  actof 
congreaa  haa  not  said  i^at  the  -compensation  ahall  be  paid  on  any 
particular  day,  and  month;  but  it  may,  perhaps,  be  a  compliance 
^th  the  clauae  of  the  conatitutiQn,  which  requires  that  it  absU  be 
receivable  at  atated  times,  to  say  that  it  rhall  be  paid  when  the 
service  is  rendered.  And,  mte  «re  rather  to  incline  to  this  con* 
struction,  than  to  suppose  the  command  of  the  conatitution  to  have 
been  diaobeyed. 

If,  therefore,  the  constitution  of  the  United  States  is  obligatety 
(kpon  congress,  wben  lenslating  for  this  district «  if  a  justice  of  the 
pesee  is  a  judge  of  an  mferior  court  of  the  United  SUt^s  ;  and,  if 
Ilia  compenaation  haa  once  been  fiz^d  by  laA  a  subsequent  law  for 
diminiahing  that  compenaation  {a  fortiori  ior  aholishingh)  cannot 
^ffket-  that  juatice  of  the  peace  during  hia  continuance  in  oflBce ; 

VoLin.  Y 
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TteUvsTBB  ^it^vol.  S^p.  271,  declares,  "  that  there  shall  be  appointed 
Sy  ajtbs       Jq  J^^  £^|.  ^^^  of  the  said  countiea,  (in  the'  district  of  Co- 


MOIIB. 


wluUeTer  effeet  it  msjr  li*ve  upon  thote  justices  who  have  been  ap- 
pointed  to  oAce  since  the  ptssin|^  of  the  set 

Maesball»  J.  concttired. 

KxLTT,  Ch.  J.  ^  This  is  sn  indictment  st  common  law,  sjnunsi 
tlie  defendant,  a  justice  of  the  peace,  lor  having,  under  cofour  of 
his  office,  exacted  and  taken  an  illegal  fee,  as  themn  described. 

The  demurrer  admits  his  being  a  justice,  and  the  exaction  and 
receipt  of  the  Ice,  and  rests  the  defence  on  the  legality  of  such 
.conduct 

Xhe  legality  of  exacting  and  taking  fees,  under  6oloiir  of  a  pubtic 
office,  must  depend  on  the  express  authority  of  iaw,  and,  therefore, 
the  question  must  turn  upon  the  acts  which  have  passed  on  this 
.  sttbj^t,  as  it  respects  the  district  of  Columbia. 

The  itt^tices  of  the  peace  were  allowed  expressly  tp  reoctre  fxw 
for  their  services,  by  the  act,  of.  Febraary,  1801,  section  11,  sfitf  by 
the  .4th  section  of  the  act  of-  Msrch,  1801,  they  were,  as  com- 
missioners, entitled  to  ceitain^t  imdemdmmemu. 

It  is  possible,  that  if  the  11th  section  had  only  provjded  for  the 
appointment  of  justices,  without  speaking  of  untvt  fees,  the  1st 
section,  adopting  the  laws  of  the  two  states,  might  have  had  the 
elect  of  giving  them  the  fcM  provided  by  the  laws  of  Maryland. 
But  an  inquiry  into  this  part  t>f  the  sulject  is  not  important,  be- 
cause, as  it  haa  been  observed  in  the  course  of  the  atgumeat,  ao 
mmek  of  tliose  two  acta  aa  providca  fe^  the  compenastion  to  the  jus-' 
ticea,  ia  repealed  b]^  the  act  of  May,  1803 ;  and  it  ia  not  material 
to  determine  by  vHiidrof  tlie  aectiona.theprovbion  wsa  made. 

The  act  of  1803,  sectiovi  8,"  baring  poaitivdydeclarad,  thai  tlua 
provision  waa  repealed,  and  harinr  thereby  left  no  power  exi^Mig 
to  demand  the  feea  before  allowea,  it  ivmaina  only  to  examine  into 
the  ground  on  which  the  latter  act  ia  alleged  to  be  unconstitutional 
and  void. 

According  to  the  course  which  has  been  pursued  bv  the  supreme 
cotnt,  it  appears  unnecessary  to  aay  any  thin^  about  the  power  of  a 
court  to  examine  into  tlie  conatitutionality  ofa  law,  until  a  raae  haa 
been  mude  out  to  jtutify  such  an  inquiry.  But,  taking  the  power  for 
granted,  we  are  to  inquire  how  it  ia  called  for  in  th«preaent  inatance. 

In  testing  an  act  of  the  legialature  by  the  constitution,  nothing 
less  than  tM  positive  |)rorisions  of  the  latter  can  be  resorted  to,  and 
without  abaplute  restriction  by  the  constitution,  the  legislative 
power  is  omni|K>tent  over  subjects  submitted  to  it  We  must,  there- 
fore, reject  the  idea  of  jodfring  this  act  on  the  principles  of  a  con- 
tract, and  Kiting  it  saide  aa  an  infrsctidn  of  such  contract 
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latnUa)  tucknamberof  disgre^t  pmons^  to  be  justices  of  TmtJ^^TM 
thepeace,  as  the  president  of  the  Uoited  States  shall,  from      ^tatss 
tSme  to  time,  think-  expedient,  to  continue  in  office  five       MoVa. 

In  support  of  die  potition^  t|iatt|i«  act  ef  May*  180S,  is  on^oaitL- 
totioriii  aadfoid,  tiM  ibUowioy  argmaaats  ksve  been  ilrfe4 : 


1.  Thata  jiistioe  la  a  judicial 

S.  Thata  juatieeiaaecjiirt 

$.  That  a  joitiee  abaUreceiTe  Ibr  hif  aerncea  a  ctrnfeiuMim, 
vhich  ahatt  not  be  diminished  during  hia  continuance  in  utHce-i 
and  tbat^  tberelbre;  taking  away  bis  fiws»  by  repealing  tbe  act  wluch 
.gave  them,  ia  ^lainiahing  bia  compensation*  wad  ia  eontraij  lb  tbe 


Tb^  nature  of  some  of  the  duties  confided  tb  a  justice  of  the 
peace  msF  make  him  a  judicial  oiBcer  i  and  be  migtit  even  be  ad* 
mitted  to  be  a  oourl^  without  bringing  'him  within  the  prorisiona  of 
tbe  oonstjtulion.  Tbe  first  section  of  the  third  article  apeaka  of  the 

tittcial  Dower  of  the  United  Staieg, ,  It  declares  wkiat  courb  it  sliatt 
▼ested  in,  and  then  proTides^  that  the  judges  of  such  courts  shall 
hol4  their  ofikes  during  good  bebaTiour,  sad  shall,  at  stated  tiioaea, 
receive  Ibr  their  services,  a  oompeosation*  which  shall  not  be  dl« 
miiiished  durii^  their  continuaace  in  pflke. 

When  wje  consider  this  inatrument  aa  coastitutinr  a  general  go- 
Temment,  and  defining,  amongst  others,  its  judicial  power,  we 
must  take  it  ia  its  most  eztensiTe  sense,  9M9pf\jing  to  the  whole 
of  .the  United  States,  and  not  to  a  particular  territory. 

I^onaider,  therefore,  that  the  judicial  power  given  to  the  tra- 
Terser,  as  a  justice  of  tbe  peace,  is  not,  in  the^sena^  of  the  constitu* 
tioo,  the  fttoiCialptmerrfthi  UnUid  Statts  /  and  tha>  such  justice  ia 
not  such  a  court  aa  is  provided  Ibr  in  the  article  and  Mctioo  in  ques- 
tion. The  justice  does  not,  according  to  that  srticle  and  section, 
hold  hia  office  during  good  bebayiour  i  nor  can  thepower  of  receiv- 
ing certain  feea,  which  was  given  by  the  act  of  It^l,  be  strained  to 
mean  **  receiving  at  suted  times  a  cooipenaation  Ibr  hia  services.*^ 

The  second  section  of  the  third  srticle  dedarea  what  aulijecta  tlie 
judicial  power,  given  by  the  first  aection,  shaU  extend  to.  And  by 
comparing  these  sulijects  with  those  which  are  cognisable  by  the 
justice  in  tbe  present  caae,  it  wiU  confirm  the  position,  that  this 
judicisl  power  is  not  that  of  the  Uuted  Statu^  and  ia  not  provided 
for  by  this  part  of  the  conatitution. 

Congreaa,  in  organiauig  the  judlclaiT  according  to  the  constitu- 
tion, have  created  a  supreme  court,  and  inferior  courts.  Some  of  the 
latter  extend  over  certain  circuits  composed  of  different  states,  and 
others  are  confined  to  the  respective  states ;  but  in  all  of  them,  it 
is  the  judicial  power  of  the  United  Statea  which  is  carried  into 
effect 
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t^mUnirmD  yean.    And  such  justices,  having  taken  an  oath  for  the 
ftTATaii      fiuthful  and  impartial  dtBcharge  ofthe  duties  of  the  office, 
sliall,  in  aU  matters  civil  and  criminal,  and  in  whatever 


I  consider  this  judiciai  power  at  beinf^  difibrent  In  iti  object  and 
nature  from  that  which  may  be  the  efiect  of  the  kg;ialative  power 
^ven  to  confpreaa  awr  this  territory,  or  of  their  power  to  make 
rules,  &c.  for  such  places  as  may  become  their  property. 

In  order  tc  show  that  the  restrictions  contained  in  the  first  sectioii 
of  the  third  article  of  the  constitution  do  not  extend  to  a  justice  in 
the  district  of  Columbia,  it  may  be  necessary  to  make  some  inquiry- 
into  the  principles  on  which  the  district  is  erected. 

Without  endeavouring^  to  solve  all  the  difficulties  which  have  beeu 
mentioned  in  the  course  of  the  argument*  I  am  persuaded  that  the 
following'  positions  are  correct : — ^That  the  district  of  Columbia* 
though  belonging  to  the  United  States,  and  within  their  compass,  is 
not,  like  a  state,  a  component  part,  and  that  the  prolusions  of  the 
constitution,  which  are  applicable  parttculariy  to  the  relative  situa- 
tion of  the  United  SUtes  and  the  several  states^  are  not  applicable 
to  this  dbtrict 

That  the  power  of  congress  to  legislate  for  the  district  arises 
from  the  positive  direction  of  the  constitntion,  in  the  8th  section 
ofthe  first  article;  audit  mav  be  here  material  to  attend  to  the 
yrords  **  exdunve  legisiaiiaHt**  and  to  discover  their  meaning  and 
origin. 

By  the  constiti|ti«n,  the  legislative  power  of  congress  is  confined 
to  certain  objects,  and  leavea  to  the  several  states  a  portion  of  the 
legislative  power  which  they  before  possessed,  But  it  was  the  in- 
tention of  the  framers  of  the  constitution,  to  divest  the  ten  miles 
aquare  ofthe  privileges  of  a  state,  and  to  give  to  congress  the  whole 
and  exclusive  power  of  legislation,  as  mS\  on  the  subjects  which 
had  been  left  to  the  states,  as*en  those  which  had  been  taken  from 
them  and  given  to  the '  general  government>-That  the  ten  miles 
square  is  not  in  a  aitua^ion  to  become  a  state  without  an  amendment 
in  the  constitution,  and  therein  dilfera  fVom  the  other  territories  be-- 
longing  to  the  United  Sutes — ^Thatthe  word  exduti^e  meaninronly 
free  from  U)e  power  exercised  by  the  several  states,  the  legislative 
power  to*be  exercised  b^  congress  may  still  be  subject  to  the  gene- 
ral restraints  contaihed  m  the  constitnttbn,  though  it  includes  sub- 
jects both  of  a  general  and  local  nature.  Thus  they  are  restraified 
from  suspending  the  writ  of  habfat  eorftu.  unless  in  the  cases  al- 
lowed i  from  passing  (within  mid  for  the  district)  a  bill  of  attainder, 
or  ex  pott  facto  law  ;  from  laying  therein  a  capitation  tax ;  from 
grantin|r  therein  any  title  of  nobilitv  ;  from  makmg  therein  a  law 
respecting  the  establishmont  of  religion,  or  abridging  the  freedom 
of  apeech,  or  of  the  press  ;  and  from  quartering  soutiers  therein, 
-  contrary  to  the  third  amendment 

But  when  congress,  in  exercising  exclusive  legislation  over  this 
territory*  enact  laws  to  give  or  to  take  away  the  fees  of  the  justicea 
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rdates  to  the  oonsenridon  of  the  peace,  have  aD  the  pow- 
ers vested  in,  and  shall  perfbnn  aU  the  duties  required  t>f 
I'ustices  of  die  pei^te,  as  individual  magistrates,  by  the 
BWs  hereiq  before  continued  in  force  in  those  puis  of 
said  district  for  which  they  shall  have  bteia  respectively 
appointed ;  and  they  shall  have  cognizance  in  personid 
demands  to  the  value  of  20  dolho^  exclu3ive  pt  costs, 
which  sum  they  shall  not  exceed,  any  law  to  the  contrary 
notwithstanding  ;  and  they  shall  be  entided  to  receive  for 
their  services,  the  fees  dk>w€d  for  like  services  by  the 
laws  herein  befiDre  adopted  and  continued  in  th^  eastern 
part  of  said  distria*" 

By  the  4th  section  of  the  act  of  congress  of  3J 
Marc\  1801,  voL  5,  p.  28€f,  the  magistrates  are  constitut- 
ed a  board  of  commissioners,  with  certain  duties  and 
fees  annexed  to  that  office.  And  by  the  act  of  3d  of 
May^  1B02,  voL  6,  p.  181,  ^  8,  it  is  epacted,  ^*  that  so 
much  of  two  acts  of  congress,  the  one  passed  on  the  37th 
of  February,  1801,  entitled,  ^  An  act  concerning  the  dis- 
trict of  Ccdumbia,"  the  other  passed  the  3d  day  of  March, 
1801,  supplementary  to  the  aforesaid  act,  as  provides  for 
the  compensation  to  be  made  to  certain  justices  of  the 
peace  thereby  created,*'  ^  shall  be,  and  the  same  is  hereby 
repealed/*  llie  question  for  the  decision  of  this  court 
is,  whether  congress  had  a  constitutional  right  thus  to 
abolish  the  fees*" 

Jones^  contra.  By  the  act  of  1801,  oertun  fees  were 
annexed  to  the  office  of  justice  of  the  peace.  The  tra- 
verser was  appoin|;ed  under  that  act,  and  while  the  fees 


of  the  pbace,  tiich  Uwt  eaiinot  be  tested  bj  a  provisioo  in  tbe  con-^ 
^tiUituMiv  eridenthr. applicable  to  the  judicial  pover  of  the  whole' 
United  Statea,  and  containing  restrictions  which  cannot^  in  their  nsi^ 
ture»  affect  the  situation  of  the  justices*  or  the  nature  of  the  coiu- 


HowcYer  ingeniously  the  question  has  been  *arg^ued,  I  cannot  f^l 
amr  doubt  in  my  mind  on  it.  Nor  can  I  perceive'anir  legal  or  jus- 
tifiable ground  imder  which  the  direction  of  theaet  or  1803  has  been 
disregaraed  I  am,  therefore,  of  opinion,  that  the  judgment  on  the 
demurrer  should  be  for  the  United  States. 

But  the  judgment  of  the  court  is  for  the  delendiMtt: 
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t*^]&UirxTKi>  were  thus  annexed**  The  principle  we  contend  for-  is, 
States  ^j^^g^.  he  waft  a  judge  of  an  mferior  court  of  the  United 
States,  and  protected  by  the.third  article  of  the  constiiu- 
tioUf  which  declares,  that  *^  the  judges,'  both  of  the  su- 
preme and  inferior  courts,  shall  hold  their  offices  during 
good  behaviour,  and  shall,,  at,  stated  times,  receive  for 
their  smrices  a  compensation  which  shall  not  be  dimih- 
ished  during  their  continuance  in  office.'' 

A  law  for  abolishing  tKe  fees  can  only  affect  those  jus- 
tices who  have  been  appointed  since  the  passage  of  xhdt 
law- 
It  has  been  decided  in  this  court,  in  the  case  of  >  Mar' 
buryv.  Madison^  (ante^  voL  1,  p.  162.)  that  a  justice  of 
the  peace  in  the  district  of  Columbia  does  not  h61d  his  of- 
fice at  the  will  of  the  president. 

The  power  to  make  laws  is  expressly  given ;  the  power 
to  epe^  is  not,  but  necessarily  foUows.  So  the  power 
of  appointment  necessarily  implies  the  power  of  removfil, 
acconling  to  the  ma^m,  aijus  est  dare,,  ejus  estdisponere* 
This  principle  was  setded  in  congress  in  the  year  17b9, 
after  long  debate  upon  the  tenure  of  office  of  secretary  of 
state,  and  was  expressed  by  means  of  jl  claus^e  in  the  law 
ilirecting  what  officer  should  take  charge  of  the  papers  in 
that  department,  when  the  secretary  of  state  should  be 
removed  by  the  president*  Congress  has  no  power  to 
limit  the  tenure  of  any  office  to  which  the  president  is  to 
appoint,  unle»s  in  the  case  of  a  judge  under  the  constitu- 
tion. The  position  for  which  we  contend  is  justified  by 
principle.  The  jurisdiction  given  to  a  justice  of  the  peace, 
makes  him  a  judge  of  an  inferior  court!  Lord  Coke  de- 
fines a  court  to  be  n  place  vdiere  justice  is  judicially  ad^ 
ministered ;  and  this  definition  is  recognised  by  Black- 
stone.  Certain  powers  arc  incident  to  all  courts,  as  to 
commit  for  c6ntempts  in  court ;  for  there  is  a  difference 
between  courts  of  record,  and  courts  not  of  record,  as  to 
contempts  atit  of  court. 


*  This  fact  does  nnt  nppear  in  the  record,  but  it  was  agreed  by  the 
counsel  on  both  sides,  that  the  record  should  be  so  amended  as  to 
Jbrin^the^  whole  merits  of  the  cause  befqre  the'court. 
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By  the  act  of  1801,  the  justices  of  the  peace  are  to  have  TRxU»ifm> 
the  same  powers,  in  alt  matters,  civU  and  criminal,  as  Statis 
Were  exercised  by  the  justices  of  the  peace  in  Maryland* 
In  resorting  to  the  Maryland  code  of  laws,  we  find  a  very 
early  act  ot  assembly,  which  gives  to  justices  of  the  peace 
the  power  of  punishing  contempts  in  their  presence*  In-. 
deed,  they  possess  a  vast  accumulatioa  of  powers.  They 
may  inflict  whipping,  imprisonment,  and  nne  as  hhfjtk  as 
500  pounds  of  tobaccQ.  I'hey  have  a  much  more  exten- 
sivtf  jurisdiction  than^  many  more  regular  courts*  They 
have  cognizance  of  civil  controversies  of  'the  value  of  20 
dollars..  They  hold  courts,  they  tr}-  causes,  they  give 
judgments,  and.  issue  executions*  Kvery  one  who  con- 
sults the  index  to  the  laws  of  Matyland,  must  be  satisfied 
that  the  justices  of  the  peace  constitute  very  important  tti- 
bunab,  and  it  is  immaterial  by  what  name  they  are  called^ 
they  administer  justice  judicially ;  they  have,  therefore, 
the  power  to  hold  a  court.  The  traverser  'was  appointed 
before  t)ie  repeal.  .He  had  a  compensation,  whicn  ia  ta- 
ken away  by  the  repeaL  It  is,  therefore,  sa  far  unccm- 
stitutioiMiL  It  is  no  objection  that  the  tenure  of  o£> 
fice  is  limited  to  five  years*  It  is  not  the  tenure,  but  the 
iessence  and  nature  oi  the  office  which  is  to  decide  thia 
question*  If  the  limitation  to  five  .years  makes  a  differ- 
ence, it  would  be  an  evasion  of  the  constitution*'  But  it 
is  of  no  consequence  how  congress  have  determined  th^ 
tenure*     It  is  established  by  the  constitution* 

Mason^  jn  reply*  The  constitution  does  not  apply  to 
this  case*  The  constitution  is  a  compact,  between  the 
people  of  the  United  States  in  their  individual  capacity, 
and  the  states  in  tlieir  political  capacity* 

Unfortunately  for  the  citizens  of  ColumUa,  they  are. 
not  in  either  of  these  capacities* 

The  24  section  of  the  third  firticle.  of  the  consti- 
tution declares,  that  ^*  the  judicial  power  of  the  Uni- 
ted Stati:s  shall  extend  to  all  cases  m  law  and  equity^ 
arising  under  this  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made 
und^r  their  ailthoritv  ;  to  all  cases  affecting  ambassa- 
dors, other  public  ministers  aikl  consuls ;  to  alt  cases 
of  admiralt>'  and  maHtime  jurisdiction  ;  to  controver- 
sies to  which  the  United  StatesV  shall  be  a  party ;  to 
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conCraversies  between  two  or  more  stales  ;  between 
a  state  and  citizens  of  another  sute ;  between  citizens 
of  different  states ;  between  citizens  of  the  same  state- 
claiming  lands  under  g^rants  of  different  states;  and 
between  a  state  and  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects.^  * 

The  judicial  power  of  the  United  States  can  only 
extend  to  the  cases  enumerated ;  but  the  judicial  power 
exercised  in  the  district  of  Columbia,  extends  to  other 
cases,  .and,  therefore,  is  not  the  judicial  power  of  the 
United  States.  It  is  a  power  derived  from  the  power 
given  to  congress  to  legUlate  exclusively  in  all  cases 
whatsoever  over  the  district.  And  it  is  under  this 
clause  of  the  constitution  that  congress  have  created 
justices  of  thd  peace  and  given  them  power.  Congress 
are  under  no  corUraul  in  legislating  for  the  district  of 
Columbia.  Tl;ieir  power,  In  this  respect,  is  unlimited. 
If  congress  cannot  limit  the  tenure  of  the  office,  but  it 
must  be  during  good  behaviour,  then  a  law  mi^t  be 
passed  without  the  concurrence  of  the  legislative  wiU. 

I  understand  the  case  of  Marhury  v.  Madison  to 
have  decided  only  that  the  justices  held  during  good 
behaviour  for  five  years  under  the  law ;  and  not  gene- 
rally during  good  behaviour,  under  the  constitution. 

The  general  provisions  of  the  constitution  do  not 
apply  to  our  case.  We  are  the  people  of  congress. 
They  are  to  l<;gislateibr  us,  and  to  their  laws  we  must 
submit. 

Jones.  The  executive  power  exercised  w;thin  the 
district  of  Columbia  is  the  executive  power  of  the. 
United  States.  The  legislative  power  exercised  in  the 
district  is  the  legislative  power  of  the  United  States. — 
And  what  reaison  can  be  given  why  the  judicial' power 
exercised  in  the  district  should  not  be  the  judicial  pow-« 
er  of  the  United  States  ?  If  it  be  not  the  judicial 
power  of  the  United  States,  of  what  nation,  state  or 
political  society  is  it  the  judicial  power  ?  All  the  offi* 
cers  in  the  district  are  officers  of  the  United  States. 
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By  the  2d  section  of.  the  third  article  of  die  con-  ThbUhp^d 
stitutioiif  the  judicial  power  of  the  (JnitedStates  it  to  ^''^^>* 
ettend  to  all  cases  arising  under  the  laws  of  the  United 
States*  All  the  laws  in  force  in  the  .district  are  laws 
of  the  United  States,  and  no  cas^  can  arise  which  is 
not  to  be  decided  by  those  laws*  What  judicial  power 
is  that  which  is  exercised  by  the  circuit  court  of  the 
district  ^  They  certainly  exercise  a  very  respectable 
part  of  the  judicial  power  of  the  United  States;  Was 
it  ever  contended,  that  congress  could  limit  thei  tenure 
of  theV>ffioes  of  the  judges  of  that  court?  or  that. the 
judges  were  not  liable  to  impeachment  under  the  con- 
stitution? 

February  13. 

The  Chief  Justice  suggested  a  doubt  whether  the 
appellate  jurisdiction  of  this  court  extends  to  criminal 
cases. 

February  32. 

Masotif  in  support  of  the  appellate  jurisdiction  of  this, 
court  in  criminal  cases* 

By  the  1st  section  of  the  third  article  of  the  consti- 
tution,  the  judicial  power  of  the  United  States  is  vest* 
ed  in  one  supreme  court;  and  in  such  inferior  courts 
as  the  congress  may,  from  time  to  time,  ordain  and 
establish. . 

By  the  2d  section  it  is  extended  to  all  cases  in 
law  and  equity  arising  under  the  laws  of  the  United 
States*  This  is  a  case  in  ktw  arising  under  the  laws  of 
the  United  States,  and  is,  therefore,  within  that  section* 

^  In  all  cases  affecting  ambassadors,  other  jftiblic 
ministers  and  consuls,  and  those  in  which  a  state  shall 
be  party,  the  supreme  xourt  shall  have  ori^nal  juris- 
diction* In  all  the  other  cases  before^merUioned^  (he 
supreme  court  sha^  have  appellate  jurisdiction,  both 
as  to  law  and  foct,  -udth  such  exceptions,  and  under  such 
regulations  J  as  the  congress  shall  make*" 

VsLin.  Z 
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Congress  has  made  no  exception  of  criminal  cases. 
I  understand  it  to  have  been  said  by  this  court,  that 
it  is  ne,ce8sary  that  congress  should  have  made  a  rtgu* 
iation  to  enable  this  court  to  exercise  its  appellate  ju- 
risdiction. Upon  this  point  I  consider  mfj^self  bound 
by  the  case  of  Clarke  v*  Bazadone^  ante^  voL  1.  f. 
212.  Il  is  ckar,  then,  that  this  court  has  the  jurisdic- 
tion, and  'the  only  question  is^  whethtr  congress  has 
made  such  a  regidation  2i%  will  enable  thn  court  to  ex- 
ercise it. 

>  Such  a  regulatron  is  eontarned  in  the  14th  section 
of  tpe  judiciary  of  1789,  voL  1.  p,  58,,  59,  which 
enacts,  "  that  all  the  before-mentioned , courts  of  the 
United  States  shall  have  power  to  issue  writs  of  scire 
facias^  habeas  corpus^  and  all  other  writs,  not  specially 
provided  for  by  statute,  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions,. and  agree- 
able to  the  principles  and  usages  of  law.'*  The  writ  of 
error  in  a  criminal  case  is  a  writ  not  provided  for  by 
statute,  and  necessary  for  the  exercise  of  the  appellate 
jurisdiction  given  to  the  supreme  court  by  the  consti- 
tution, and  agreeable  to  the  principles  and  %isages  of 
law.     This  court  has,  therefore,  the  power  to  issue  it. 

There  is  no  reason  why  the  writ  of  error  should  be 
confined  to  civil  cases.  A  man's  life,  his  liberty,  and 
bis.  good  name,  are  as  dear  to  him  as  bis  prop».  rty  ; 
and  inferior  courts  are  as  liable  to  err  in  one  case  as 
in  the  other.  There  is  nothing  in  the  nature  of  the 
cases  which  should  make  a  diffrrence  ;  nor  is  it  a  novel 
doctrine  chat  a  writ  of  error  should  He  in  a  criminal 
case.  Th6y  have  been  frequent  in  that  country  from 
which  we  have  drawn  almost  all  our  forms  of  judicial 
proceedings. 

It  is  true,  that  it  is  expressly  given  by  the  act  of  con- 
gress of  1789,  in  civil  cases  only,  but  it  does  not  thence 
follow  that  it  should  be  denied  in  criminal. 

Marshall,  Ch.  J.  If  congress  bad  erected  infe- 
rior courts,  without  saying  in  what  cases  a  writ  of 
error  or  appeal  should  lie  from  such  courts  to  this,  youi) 
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argument  would  be  irresistible  ;  but  when  jthe  constitu-  Tre-Uvitbi 
tion  has  given   congress  power  to  limit  the  exercise  of     States 
our  jurisdiction,  and  to  make  regulations  respecting        Moss, 
its  exercise  $    and  congress,  under  that   power,    has 
proceeded  to  erect  inferior  courts,  and  has  said  in  what 
cases  a  writ  of  error  or  appeal  shall  lie,  an  exception 
of  all  other  cases  is  implied*   And  this  court  is  as  much 
bound  by  an  implied  as  an  express  exception. 

Mason.  When  legislating  over  the  district  of  Cor 
lumbia,  congress  are  bound  by  no  constitution.  If 
they  are,  th^y  have  violated  it  by  not  giving  us  a  re* 
publican  form  of  government.  The  same  observation 
will  also  apply  to  Louisiana. 

The  act  of  congress  which  gives  a  writ  of  error  to 
the  circuit  court  of  this  district^  differs,  in  some  re- 
spects, from  that  which  gives  the  writ  of  error  to  the 
other  courts  of  the  United  States. 

The  words  of  the  judiciary  act  of  1789,  section  22, 
are,  ^^and  upon  a  like  process,  (that  is,  by  a  writ  of 
error,  citation,  &c.)  may  final  judgments  and  decrees 
in  civil  actions^  and  suits  in  equity  in  a  circuit  court,'* 
&c.  ^^  be  reversed  or  affirmed  in  the  supreme  court." 

But  in  the  law  concerning  the  district  of  Columbia, 
)  8,  vol.  5,  p.  270,  the  expressions  are,  ^^  that  any  final 
judgment,  order,  or  decree  in  said  court,  wherein  the 
matter  in  dispute,  exclusive  of  costs,  shall  exceed  the 
value  of  one  hundred  dollars,  may  bere-exannined,  and 
reverse^  or  affirmed  in  the  supreme  court  of  the  Unit- 
ed States,  by  writ  of  error  or  appeal,  which  shall  be 
prosecuted  in  the  same  manner,  under  the  same  regula- 
tions, and  the  same  proceedings  sh^l  be  had  therein, 
as  is,  or  shall  be  provided  in  the  case  of  writs  of  error 
on  judgments,  or  appeals  upon  orders  or  decrees  ren«^ 
dered  in  the  circuit  court  of  the  United  States." 

In  this  section,  if  the  words  respecting  the  value  of 
the  matter  in  dispute,  were  excluded,  a  writ  of  error 
would  clearly  lie  in  a  criminal  case,  under  the  general 
«]q)res8ion,  any  final  judgment.  Then  do  those  words 
respecting  the  value,  exclude  criminal  cases  .^  Suppose 
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TheUnxtbd  the  coun  bdow.  had  imposed  a  iiiie  of  ni6re  dutti  1P9 
SrATEt      4oilar8,  the  case  would  have  bcett  within  the  express 
words  of  the  act.    £fo  it  would  have  beeo,  if  a  penalty 
of  more  than  100  dollars  had  been  imposed  by  law« 

But  this  court  has  exercised  Appellate  jurlsdicUon  ii| 
a  criminal  case^  United  States  y.  Simnu^  rnnfe^  voL 
J,  p.  252. 

Marshall,  Ch.  J.  No  question  was  made,  in  that 
case,  as  to  the  jurisdiction.  It  passed  Muh  Miientio^ 
and  tbe  court  does  not  consider  itself  as  bound  \>y  that 
case. 

Mason.  But  the  traverser  had  able  counsel,  who  did 
not'think  proper  to  make  the  objection. 

March  2. 

Marshall,  Ch.  J.*  delivered  the  opinion  of  the 
court  as  follows : 

.This  is  an  indictment  against  the  defendant,  for  tak- 
ing fees,  under  colour  of  his  office,  as  i^  justice  of 
the  peaeein  the  district  of  Columbia* 

A  doubt  has  been  suggested  respecting  the  jurisdic- 
tion  of  this  court,  ih  appeals  on  writs  of  eri-or,  fron^ 
the  judgments  of  the  circuit  court  for  that  district^  iq 
criminal  cases  ;  and  this  question  is  to  be  decided  be«. 
fore  the  court  can  inquire  into  the  merits  of  the  case. 

In  support  of  the  jurisdiction  of  the  court,  the  at- 
torney-general has  adverted  to  the  wprds  of  t)ie  con- 
stitution, from  which  he  seemed  to  argue,  that  as 
criminal  jurisdiction  n^as  exercised  by  the  courts  of  the 
United  States,  under  the  description  of,  ^^  all  cases  in 
law  and  e<|dity  arising  under  the  laws  of  tJhe  United 
States,'*  and  as  the  appellate  jurisdiction  of  this  court, 
was  extended  to  all  enumerated  cases,  other  than  those 


*  y^AfifOA,  Justice,  was  absent  when  tbia  opinion  was  delivereifK 
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which  might  be  broughioir  original^,  ^  with  Midi  ex*  ThbUvite^ 
ceptioas,  and  under  fti^ch  regulations,  as  the  congress  ^^^'^  ■* 
yhait  make,^'  that  ^e  supreme  court  possessed'  appel- 
late jurisdiction  in  criminal,  aa  well  as  civil  cases, 
over  the  judgmenu  of  eveiy  court,  whose  decisions  it 
would  review,  unless  there  should  be  some  exception 
or  regulation  made  by  congress,  whicji  should  circum- 
Kribe  ^e  jurisdiction  conferred  by  the  constitution* 

This  argument  would  be  unanswerable,  if  the  su- 
preme court  had  been  created  by  law,  without  describ** 
ing  Its  jurisdiction.  The  constitution  would  then  have  . 
been  the  only  standard  by  which  its  powers  could  be 
tested,  since  there  would  be  clearly  no  congressional 
regulation  or  exception  on  the  subject* 

Bui  as  the  jurisdiction  of  the  court  has  been  describe 
ed,  it  has  been  regulated  by  congress,  and  an  aflirmii^ 
tive  description  of  its  powers  must  be  understood  as  a 
regulation,  under  the  constitution,  prohibiting  the  ex- 
ercise of  other  powers  than  those  described. 

l*hus  the  appellate  jurisdiction  of  this  court,  from 
the  judgments  of  the  circuit  courts,  is  described  af- 
firmatively. No  restrictive  words  are  used.  Yet  It 
has  never  been  supposed,  that  a  decision  of  a  circuit 
court  could  bi'  i^viewed,  unless  the  matter  in  dispute 
should  exceed  the  value,  of  2,000  dollars.  There  are  no 
words  in  the  act  restraining  the  supreme  court  from  taking 
cognizance  of  causes  under  that  sum ;  their  jurisdiction 
is  only  limited  by  the  legislative  declaration,  that  they 
may  re-examine  the  decisions  of  the  circuit  court, 
where  the  matter  in  dispute  exceeds  the  value  of  2,000 
dollars. 

This  cou'.'t,  therefore,  will  only  review  those  judg- 
ment^ of  the  circuit  court  of  Columbia,  a  power  to  re- 
examine which,  is  expressly  given  by  law. 

On  examining  the  act,  ^^  concerning  the  district  of 
Columbia,"  vhe  court  is  of  opinion,  that  the  appellate 
jurisdiction,  granted'  by  that  act,  is  confined  to  civil 
cases.  The  words,  ^^  matter  in  dispute,''  seem  appro- 
priated t9  civil  cases,  where  the  subject  in  contest  has 
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TttEUiriTEo  a  value  beyond  the  sum  mentioned  in  the  act.     But,  m 
^  V^^       criminal  cases,  the  question  is  the  guilt  or  innocence  of 
MouE.       the  accused.     And  although  he  may  be  fined  upwards 
of  100  dollars,  yet  that  is,  in  the   eye  of  the   law,  a 
punishment  for  the  offence  committed,  and  not  the  par- 
ticular object  of  the  suit. 

The  writ  of  error,  therefore,  is  to  be  dismissed,  thia 
court  having  no  juribdiction  of  the  case.^ 


If  an  act  of  li- 
mitations liave 
a  cUuse, 
f*  saving  to  all 
persona  non 
eonipoM  men' 
<i#,  fenuM    CO- 
vert,    inftuits, 
imprisoned,  or 
out  of  the  COW' 
inon'wealth, 
three      years 
after  their  se- 
veral   disabi- 
Tities    remov- 
ed," a  ci'edi- 
tor,    resident 
of   another 
state,    re- 
moves his  dis- 
ability   by 

•.  coining    into^ 
the    common" 
walth,    even 
for  temporary 
purposes; 
provided    the 
debtor  be  at 
that  time 
within    the 

,  common- 
wealth. 


FAW  t;.  ROBERDEAU'S  EXECUTOR. 


THIS  was  an  action  in  the  circuit  court  of  the 
district  of  Coluiiibia,  for  the  county  of  Alexandria ; 
and  the  question  arose  upon  the  construction  of  the 
act  of  assembly  of  Virginia,  for  ^^  reducing^  into  one^ 
the  several  acts  concerning  wills,"  &c.  Revised  Code^ 
p.  169,  c.  92,  (  56,  which  is  in  these  words,  viz.  *"  If 
any  suit  shall  be  brought  against  any  executor,  or  ad- 
minstrator,  for  the  recovery  of  a  debt  due  upon  an 
open  account,  it  shall  be  the  duty  of  die  court,  before 
whom  such  suit  shall  be  brought,  to  cause  to  be 
expunged  from  such  account,  every  item  thereof,  which 
shall  appear  to  have  been  due  five  years  before  the 
death  of  the  testator,  or  intestate.  Saving  to  all  per- 
sons non  compos  mentis y  femes  covert^  infants  im- 
prisoned, or  out  of  this  commonwealth^  who  may  be 
plaintiffs  in  such  suits  three  yeirs  after  their  several 
disabilities  removedJ^ 

The  declaration  was  ibr  plank,  scantling,  and  foun- 
dation-stone,   lent  by  the  plaintiff  to  the  defendant. 


•  See  the  case  of  \he  United  States  v.  La  Vengeance,  3  Dal'.  297^ 
where  it  seems  to  be  admittctl,  that  iu  criminal  cases  the  judgment 
of  the  inferior  court  is  final. 
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For  the  like  materials,  sold  and  delivered,  aod  for 
money  had  and  received.  The  defendant  pleaded  the? 
general  issue,  and  a  verdict  was  taken  for  the  plaintifTi 
subject  to  the  opinion  of  the  court,  upon  the  follow- 
ing facts  : 

"  That  the  debt  found  by  the  verdict  was  due  by 
the  defendant's  testator,  to  the  plaintiff,  in  the  year 
17S6.  That  the  testator  died  in  1794.  The  plaintiff- 
was  a  resident  of,  and  in  the  state  of  Maryland,  and 
out  of  the  comnnonwealth  of  Virginia,  when  the  arti- 
cles were  delivered  for  which  the  suit  was  brought, 
and  when  the  debt  was  contracted ;  and  continued  so 
in  M ar}'land,  and  out  of  the  said  commonwealth^' until 
the  month  of  June,  1795,  when  he  removed  to  Alex- 
andria to  live,  and  hath  lived  there  ever  since.  That 
in  the  year  1786,  afier  the  cau^e  of  action  accrued, 
the  pL^intiff  passed  through  the  town  of  Alexandria, 
and  was  for  a  short  time  therein,  but  not  as  a  resi- 
dent thereof/^ 

Upon  this  statement  of  facts,  the  judgment  of  the 
court  below  was  for  the  defendant ;  and  the  plaintiff 
brought  the  present  writ  of  error. 

£.  y^  Let^  for  plaintiff  in  error.  The  plaintiff  was 
not  a  citizen  of  Virginia,  when  the  debt  was  con- 
tracted* It  does  not  appear  that  he  did  not  comn>ence 
bis  action  withia  the  limited  time',  afrer  his  becoming 
a  citixen. 

Washington,  Jk  Does  it  not  appear  that  Faw  was 
in  Virgima  after  the  cause  of  action  accrued  ? 

E.  y.  Lee*  Only  as  a  traveller.  It  does  not  appear 
that  the  testator  lived  in  Virginia  at  that  time.  The 
plaintiff  had  three  years  to  bring  his  action,  after  re- 
moval into  Virginia.  The  writ  is  no  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions,  and  it  is  not 
staled  when  the  action  was  brought. 

Swanriy  contra.  The  act  of  limitation  begins  to  run 
from  the  time  the  plaintiff  passed  through  Alexandria^ 
after  the  cause  of  ar,tion  had  accrued^.    His  ditabiliig 
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{according  to  the  e^cpressjoo  of  the  act  of  assembly) 
was  then  removed,  and  be  ought  to  have  brought  his 
action  within  three  vears  from  that  time* 

The  pUuntiff  came  to  reside  in  Alexandria,  in  1795. 
The  suit  was  tried  in  t802  ;  heoca  the  presumption  is, 
that  it  was  vommenced  at  that  time,  and  the  plaintiff 
can^  only  show  the  contrary  by  producing  his  writ* 
The  state  of  the  case  negatives  the  idea  of  a  loan. 
The  claim,  therefore,  was  upon  the  open  account,  and 
the  court  had  a  righcto  expunge  all  the  articles  charg- 
ed five  years  before  the  death  of  the  tesutor. 

Marshall,  Ch.  J.  That  act  has  nothing  to  do  with 
the  lapse  of  time,  after  the  death  of  die  testator.  The 
Jive  years,  are  before  his  death.  The  three  years,  are 
also  three  years  during  the  life  of  the  testator,  and 
the  plaintiff  must,  therefore,  have  been  in  the  state 
three  years,  during  the  life  of  Koberdeau,  to  make 
the  liniitation  attach  to  his  claim. 

The  court  will  hear  you  upon  that  point,  if  you 
think  this  opinion  not  correct. 

Swann  said,  that  no  objection  occurred  to  him  a|; 
present. 

Marshall,  Ch.  J.  The  court  is  satisfied  with  that 
opinion,  unless  you  can  gainsay  it. 

Washington,  J.  There  is  another  point.  Did  not 
the  plaintiff's  coming  into  the  state  in  1786,  after  the 
cause  of  action  accrued,  cause  the  limitation  to  at- 
tach f 

Swann.  The  words  of  the  act  are,  ^  saving  to  per* 
sons  out  of  this  sommonwealth^^  not  persons  residing 
out  of  this  commonwealth.  Being  *^  out  of  the  com«- 
mdn wealth,''  is  the  disability ;  coming  into  the  com- 
monwealth, therefore,  is  a  removal  of  that  disability. 
If  the  saving  had  been  to  persons  residing  out,'  Sec. 
then,  possibly,  a  mere  coming  in^  without  reeidin^^ 
would  not  have  been  a  removal  of  the  dtsabili^«  3  IPiA. 
oon^  145,  SththorM  v«  Grume. 
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£•  J.  £cr.  Uoder  the  Brhiah  Stat,  of  I  Jamu^ 
c.  16,  (  3,  the  pbintiff  must  have  been  a  resident  in 
England ;  ^d  he  then  has  six  years  after  his  return* 
Here  the  plaintiff  was -not  a  resident  of  Virginia  at 
any  lime  during  the  life  of  the  testator.  4  T«  S.  S16^ 
Perry  v.  JackiW* 

MAasHALL,  Ch,  J.  Beyond  sea^  and  out  of  the 
state,  are  analogous  eiqiressioos^  and  are  to  have  the 
same  construcdon. 

The  whole  case  turns  upon  die  question,  wfiether 
the  plaintiff's  being  in  the  state,  in  \7%^  after  the 
cause  of  action  had  accrued,  takes  him  out  of  the  sav- 
ing clause** 

£•  y.  Lee.  The  casual  coming  into  the  state,  is  not 
within  the  meaning  of  the  act.  it  means  the  cenring  in 
to  reside.  The  ^^  act  for  the  limitation  of  actions,^  8cc. 
ReoieedCode^  p.  116,  ^  IS,  speaks  of  persons  reeiding 
be\*ond  seas,  or  out  of  the  country*  If,  in  such  case,  tb 
plaintiff  has  a  factor  in  this  country,  the  statute  runs 
against  him  ;  but  if  no  fiictor,  then^it  does  not*' 

Suppose  the  plaintiflb  should  be  foreign  partners,  and 
one  of  them  should  be  driven  by  stress  of  weather  into  a 
remote  part  of  the  state,  he  may  be  ignorant  of  the  place  of 
residence  of  bis  debtor.  Shall  the  plaintiffs,  in  sudi  case, 
be  barred  by  the  act  of  limitation  r 

The  case  in  3  W.  BL  723,  turned  upon  the  question  of 
residence.  I  am  End  no  positive  authority*  I  beUeve  the 
point  has  never  been  expressly  dedded* 

March  2* 

Marshall,  Ch.  J.  after  stating  the  case,  delivered 
the  opinion  of  the  court*  There  being  a  general  verdict 
for  the  plaintiff,  it  is  necessary,  in  order  to  justify  a  judg* 
ment  for  the  defendant,  that  the  statement  of  facts,  upon 
which  he  relies,  should  contam  all  the  circumstances  ne- 

*  Seetheeaseof  iliir9iwT.^iie#»4  r.itSOOi  whishseems4^ 
cisive  as  to  that  potat 

Vol  III  Aa 
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cessary  to  support  such  a  judgment ;  otherwise  the  judg- 
ment  must  be  rendered  upon  the  verdict  for  the  plaintiff. 

The  five  years  mentioned  in  the  56th  section  of  the 
act  of  assembly,  must  have  elapsed  before  the  death  of 
the  testator.  If  they  did  not,  no  lapse  of  time  after  his 
death  can  bring  the  case  within  the  purview  of  this  act. 
In  the  present  case,  the  Ave  years  had  elapsed.  But 
there  is  a  saving  clause,  in  {he  following  words :  **  Sav« 
ing  to  all  persons  non  compos  mentis^  femes  covert^  in- 
fants, imprisoned,  or  out  of  this  commonwealth,  who 
may  be  plaintiffs  in  such  suits,  three  years  after  their  se- 
vered  disabilities  removed." 

It  is  one  of  the  facts  stated,  that  the  plaintiff  was  with- 
in the  commonwealth  of  Virginia,  in  the  year  1786,  after 
the  cause  of  action  accrued :  and  hence  it  is  argued,  that 
he  is  not  within  the  saving  clause  of  the  section,  and  that, 
to  exclude  him  from  the  benefit  of  that  clause,  it  is  not 
necessary  that  he  should  have  become  a  resident  of  that 
state. 

The  court  has  not  been  able  to  find  any  case  in  which 
this  question  has  been  decided.  We  are,  therefore,  obliged 
to  form  an  opinion  from  a  consideration  of  the  act  itself. 

The  words  of  the  act  are,  ^^out  of  this  commonwealth^* 
and  such  persons  may  bring  their  actions  within  three 
years  after  their  ^^  disaUkty**  removed.    - 

The  court  is  of  opinion,  that  the  disability  is  removed 
at,  the  moment  when  the  person  comes  into  the  common- 
wealth ;  and  he.  must  bitng  his  action  within  three  ytsrs 
from  that  time. 

But  something  further  th^n  this  was  necessary  to  au- 
thorise a  judgment  for  the  defendant.  It  ought  to  have 
appeared,  that  Roberdeau  was  a  resident  of  the  state  of 
Virginia  at  the  time  the  plaintiff  came  into  ^hat  state  in 
1786  ;  and  that  fact  is  not  in  the  case  stated.  The Judg« 
ment,  therefore,  ought  to  have  been  for  the  pluntiff,  and 
not  for  the  defendant. 

Judgment  reversed,  with  costs,  and  judgment  entered 
for  the  plaintiff  on  the  verdict. 
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RAY  V.  LAW. 


LAW  having  a  mortgage  on  real  estate  in  the  city  of  A  decree  for  a 
Washington,  and  Ray  having  a  subsequent  mortgage  on  •***  ^  ^^^^ 
the  same  estate,  Law  had  filed  his  bill  in  chancery  in  the  £|^po??bffl 
circuit  court  of  the  district  of  Columbia,  for  a  foreclo-  to'  foreclose^ 
sure  and  sale  of  the  mortgaged  property,  and  made  Kay  »  a  final  de- 
a  defendant.   The  bill  having  been  taken  for  confessed  ^?^  ^™ 
against  Aay,  a  decree  was  obtained  by  Law  for  a  sale*  ^^  ^^  {^ 
Tne  sale  had  been  made  under  the  decree,  and  notice 
given,  that  on  a  certain  day  the  sale  would  be  ratified  un- 
less cause  was  shown.    On  that  day  Ray  appeared,*  but 
not  showing  good  cause,  in  the  opinion  of  the  court,  the 
sale  was  confirmed.    Ray  prayed  an  appeal  to  this  court 
on  the  decree  for  the  salb,  which  the  court  refused,  on 
the  ground,  as  it  is  understood,  that  the  decree  for  the 
sale  was  not  a^/to/  decree  in  the  cause. 

Ray  on  this  dav  presented  a  petition  to  this  court  set- 
ting fordi  those  tacts,  among  others,  praving  relief,  and 
that  this  court  would  direct  the  court  below  to  send  up 
the  record.  At  the  same  time  he  produced  sundry  pa- 
pers, purporting  to  be  the  substance  of  that  record,  but 
not  properly  authenticated. 

Marshall,  Ch.  J.  The  act  of  Congress  pomts  out 
the  mode  b  which  we  are  to  exercise  our  appellate  juris- 
diction, and  only  authorises  an  appeal  or  writ  of  error 
oiMijIf/ia/ ju(Ig*nentor  decree* 

C.  Lee^  for  the  petitioner,  contended,  that  this  was  a 
Anal  decree  as  to  Uay,  and  cited  2  FowlerU  Exchequer 
Practice^  195,  to  show,  that  such  a  decree  would,  m  Eng- 
land, be  considered  such  9l  final  decree  as  would  authorise 
an  appeaL 

March  S,. 

Marshall,  Ch.  J.  We  can  do  nothing  without  see- 
ing the  record,  and  the  papers  offered  cannot  be  consi* 
dered  bv  us  as  a  record. 
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The  court,  howerer^  is  of  optnicm,  tliata  decree  for  a 
sale  under,  a  mortgage,  is  such  a  6nal  decree  as  may  be 
appealed  from*  We  suppose,  that  when  the  court  bdov 
understands  that  to  be  our  opinion,  it  iiritt  allow  an  ap- 
peal, if  it  be  a  c^  to  which  this  opinion  applies* 


LEVY  V.  GADSBT. 


If  A  knd      ERROR  to  the  circuit  court  of  the  district  of  Co- 
money  to  B,  lumbia,  sitting  at  Alexandria, 
who  puti  it 

rious  tntmst»       'I'^^  ^^  ^^  action  of  assumpsit^  by  Levy,  the  in* 

and  agrees  to  dorsee  of  a  promissory  note,  against  Gadsby,   payee 

pay  to  J  the  and  i^dorsor  of  M'IntosVs  note, 
same  rate  of 

which  he  is  The  declaration  consisted  of  three  counts.  The  1st, 
receiving  up-  in  addition  to  the  common  averments,  alleged,  that  the 
^S^lTmSy  plaintiff  had  brought  suit  upon  the  note  agahistM^n- 
betweenTi  tosh,  in  Maryland,  and  recovered  judgment,  but  that 
and  J,  and  before  execution  made  Mcintosh  died  insolvent.  l*he 
"J  *"fjJir*to^  ^  ^^^'^  ^"^  '"  ^^  usual  form,  excepting  that  it  al- 
A* may  avail  kged  that  Gadsby,  became  liable  by  the  custom  of 
himself  of  die  merchants*  The  3d  count  was  for  money  had  and  re- 
f\e^*if^^iry.  oetved.  The  defendant  pleaded,  1st.  Non  assumpsit. 
be  si^ioK  ^*  ^^  ^^  *^  ^^^^  count,  usury  between  M'Intosh  and 
pleaded,  and  Levv,  stating  the  transaction  as  a  loan,  by  the  latter  to 
the  court  re-  the.  former.  3d.  As  to  the  first  count,  usury  between 
^mce^ftei^  the  same  parties,  stating  the'  transaction  as  a  forbear- 
upon  such  ance'of  an  antecedent  debt.  The  4th  and  5th  were 
special  plea,  like  pleas  of  usury  to  the  2d  count.  The  3d  and  5th 
it  mtr  be  ad-  pfcas,  6y  mistake,  alleged  the  note  given,  in  pursuance 
Sc*«neru"  of  the  corrupt  agreement,  to  be  a'note  made  by  Gadsby 
issue,  not-  to'M^Irto^h,  and  by  him  indorsed  to  Levy  ;  whereas. 
Withstanding  the  note  in  the  declaration  mentioned,  was  a  note  made 
fa!l^  u^n**"  by  M'Intosh  to  Gadsby,  and  by  him  indorsed  to  Levy. 
the*  special  To  the  pleas  of  usury,  there  wen^  general  replications  • 
plet-  and  is^.ues,  and  a  general  verdict  for  the  defendant.  On 


A 
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die  trial  three  bills  of  efxceptioii  were  taken  by  the  plain- 
tiff. 

l8t.  The  first  atatecU  that  the  plaintiff  gave  in  evi* 
dence,  a  promissory  note  in  the  usual  form,  dated  No-      '^  *<*•"* 
vember'l,  lT9r,  whereby  Mcintosh,  six  months  after  cuI*iycpow$ 
date,  promised  to  pay  toGadsby,  or  order;  1,436  dol-  of  deciding^ 
lars;    62  cents,  for  value  received,  negotiable  at  the  whether  a 
bank  of  Alexandria,     And  it  was  proved  that  Levy  ^^^^  ^ 
and  Mcintosh  carried  on  trade  and  commerce  in  co«  riouf. 
partnership,  under  the  name  and   firm   of  Levy  and 
M^ntosh,  at   Alexandria,  Levy  residing  at  George- 
town, about  8  miles  distant  from  Alexandria.  '1  hat  they 
aocontinued  to  carry  on  trade  and  commerce  from  some- 
time in  the  year  ir96,  till  the  12th  day'<)f  November, 
1797,  on  which,  day  the  partnership  was  dissolved ;  and 
that  the  dissolution  was  advertised  in  the  public  papers, 
oh  the  19th  of  October,  1797,  to  take  place  on  the  said' 
i2th  day  of  November,  1797*     And  the  defendant, 
to  support  the  issues  on  his  part,  offered  in  evidence, 
a  paper  in  the  hand-writing  of.  the  plaintiff,  and  by  him 
sui>scribed,  as  follows : 

"Georgetown,  November 9th,  1797.  Received  of 
Mr*.  John  Mcintosh,  his  two  notes>  one  payable  to  John 
Gadsby  for  fourteen  hundred  and  tliirty-six  dollars, 
sixty-two  cents,  dated  the  first  instant,  negotiable  at  the 
bank  of  Alexandria,  at  six  months  after  date,  indorsed 
by  said  Gadsby ;  the  other  to  Thomas  J.  Beatty,  of 
.same  date,  at  three  months  after  date,  for  twelve 
hundred  and  seventy  dollars,  eighty-seven  cents, 
negotiable-  at  the  bank  of  Columbia,  and  indorsed  by 
said  Beatty*  The  two  notes  making  the  sum  of  two 
thousand  seven  hundred  and  seven  dollars,  forty- 
nine  cents,  which,'  when  paid,  is  on  account  of  money 
due  me  from  the  firm  of  Levy  and  Mcintosh,  equal  to 
two  thousand  two  hundred  and  ten  dollars^  twenty-four 
c«nu,  as  by  their  account,  handed  me  by  said  M^In* 
tosh,  dated  October  2Sd,  1797  ;  and  as  the  said  M!ln* 
tosh  agrees,  he  is  receiving  an  interest  equal  to  ^the 
ditference,  twixt  the  sum  due  me,  as  per  their  account 
current,  and  the  notes  payable,  he,  therefore,  allow* 
me  the  same  interest  as  the  one  he  is  receiving  for  my 
money.    Tberaferei  en  a  setdement  of  accounts,  i  am 
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only  to  stand  debited  for  twenty-two  hundr^ed  and  ten 
dollars,  twenty-four  cents,  £2,210  24  due  as  per  ac- 
count current ;  8497  25  interest ;  22,707  49. 

N,  Levy.*^ 

The  plaintiff's  counsel  objected  to  the  said  writing 
being  given  in  evidence  by  the  defendant,  on  the  pleas 
of  usury,  and  the  court  refused  to  permit  it  to  go  in 
evidence  on  those  pleas.  The  plaintiff's  counsel  then 
objected  to  its  going  in  evidence  on  the  general  issue  of 
nan  assumpsit^  but  upon  that  issue,  the  court  admitted 
iu 

2d.  The  2d  bill  of  exceptions,  after  repeating  the 
same  facts,  states,- that  the  plaintiff's  counsel  prayed  the 
opinion  of  the  court,  and  their  instruction  to  the  jury,- 
whether  the  circumstances  given  in  evidence  as  afore- 
said, amounted  to  proof  of  an  usurious  contract  be- 
tween Levy  and  Mcintosh;  and  the  court,  thereupon, 
instructed  the  jury,  that  those  circumstances  did 
amount  to  proof  of  an  usurious  contract  between  those 
parties. 

3d*  The  3d  bill  of  exceptions  was  to  the  opinion  of 
the  court,  that  the  agreement  mentioned  in  the  receipt 
given  by  Levy  to  M4ntosh,  having  been  read  in  evi- 
dence, and  having  been,  by  the  court,  declared  an  usu- 
rious agreement,  the  note  given  in  pursuance  thereof, 
is  void,  and  that  the  plaintiff  is  not  entitled  to.  recover 
thereon,  against  the  defendant,  in  the  present  action. 

Sivann  and  Stmrns^  for  plaintiff  in  error.  €•  Lct^ 
Masonj  and  JoncM^  for  defendant. 

The  questions  arising  in  this  case  are, 

Ist.  Whether  the  tourt  beft>w  was  correct  in  in- 
structing the  jury,  that  the  algreement  contained  in 
Levy's  receipt,  was  usurious. 

2d.  Whether  ^  that  receipt  was  admissible  in  evi- 
dence upon  the  issue  of  non assumpsit;  and 

3d.  Whether  it  was  admissible'  upon  either  of  the 
other  i9sues. 
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Sxwmfiy  for  plaintifF  in  error,  1.  As  to  the  usury. 
The  court  below  undertook  to  say,  that  the  agreement 
and  other  circumstances,  amounted  to  conclusive  proof 
of  usurv,  when  it  ought  to  have  been  left  to  the  jury, 
under  aU  the  circumstances  of  the  case,  to  say  whether 
the  contract  was  usurious  or  not. 

Hiere  appears  to  have  been  a  partnership  in  usury, 
between  Levy  and  JM^Intosh*  During  that  partnership^ 
Mcintosh  had  loaned  Levi's  money  at  usury,  and  on 
the  23d  of  October,  1797,  was  indebted  to  Levy  in 
the  sum  of  2,2 lO  dollars,  24  cents,  for  money  thus 
lent  out  at  3  and  6  months.  And  being  satisfied  that 
he  should  receive  that  money  at  those  periods,  he  was 
willing  to  hind  himself  absolutely  to  pay  it  over  to 
Levy,  whose  money  it  in  truth  was.  This,  we  say, 
is  the  true  construction  of  the  receipt.  It  is  no  more 
than  the  case  of  an  agent  binding  himself  to  pay  over, 
at  a  particular  time,  the  money  of  his  principal,  which 
shall  at  that  time  be  in  his  hands. 

To  constitute  usury  under  the  act  of  assembly.  Revised 
Code  of  Vlrginiay  p.  37  there  must  be  either  a  loan  of 
money,  or  forbearance  of  a  debt  already  due.  In  this 
case  there  was  neither  ti  loan  from  Levy  to  Mcintosh, 
nor  a  debt  due  from  M^ntosh  to  Levy.  Cowper^  115, 
Floyer  v.  Edwards.  A  note  given  without  considera- 
tion is  not  usurious.  Mcintosh  was  to  receive  the  mo- 
ney at  a  certain  time,  and  pay  it  over  to  Levy.  This  is 
the  whole  of  the  contract.  He  only  bound  himself  ex- 
pressly to  do  what,  in  equity  and  conscience,  he  ought  to 
do.  At  the  time  the  notes  were  g^ven,  if  Levy  had  sued 
Mcintosh  for  the  money,  it  would  have  been  a  sufficient 
answer  to  say  that  M^ntosh  had  not  received  it. 

If  I  authorise  a  man  to  lend  1 ,000  dollars  of  my  money 
on  usurv  for  my  benefit,  and  he  docs  so,  and  has  received 
500  dollars  for  such  usury,  can  I  not  compel  him  to  pay 
it  over  to  me  ?  This  is  really  the  only  question  upon  the 
merits  of  this  case ;  and  this  seems  to  be  decided  by  the 
case  of  Faikney  v.  Heynous,  4  Burr.  2069,  and  that  of 
Peirie  v.  Hatmay^  a  T.  R.  411^^  in  whkh  it  was  held 
.  that  if  two  be  engaged  in  a  transaction  illegal,  but  not 
malum  in  se,  and  one  of  them  pay  the  whole  money,  he 
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may  recover  a  proportion  fi-ofti  the  other,  if  this  other 
has  expressly  protnised  to  pay  it.  From  hence  it  may . 
be  inferred,  that  dthough  the  original  transaction  between 
M^ntosh  and  the  person  to  whom  he  lent  the  money  on- 
usury  9ras  illegal,  and  although  Levy  knew  all-  the  cir- 
cumstances, and  assented  to  the  transaction,  yet,  inas- 
much as  it  was  not  malum  in  se,  and  Mcintosh  agreed  to 
pay  over  the  money  to  Levy  when  received,  the  illegality 
of  the  origins^  transaction  shall  not  discharge  M4ntosh 
frotn  sucn  agreement,  or  render  it  void. 

SimmSy  on  the  same  side.  An  objection  was  niade  in 
the  court  below,  to  allowing  usury  to  be  given  in  evi* 
dence  on  the  plea  of  non  assumpsit^  but  it  was  overruled 
by  the  court.  If  there  had  been  Ho  other  plea^  peiiiaps 
the  question  would  be  doubtful ;  but  when  the  defendant 
has  pleaded  usury  in  a  particular  way,  he  ought  not  to 
be  permitted  to  resort  to  a  Afferent  kind  of  usury.  Tate 
V.  U^ellingMy  3  T.  R*  538.  It  tends  to  surprise  and  en« 
trap  the  ptaintiif. 

C.L^^  contra. 

1st.  Whether  usury  can  be  given  in  evidence  on  non 
OMSumpsiU 

Every  thing  which  goes  to  show  that  the  contract  is 
void,  may  be  g^ven  in  evidence  on  that  plea  ;  for  if  the 
promise  was  void  when  made,  then,  in  law,  it  was  no 
prombe.  Str*  498,  Bernard  v.  Saul,  ft  Str.  733^  Bur» 
raws  V.  Jtmino.     1  Esp.  Rep.  178. 

There  being  two  special  pleas  of  usury  .rfakes  no  dif- 
ference, the  court  having  been  of  opinion  that  the  evidence 
did  not  support  those  pleas. 

3d.  As  to  the  construction  of  the  agreement.  If  the 
usury  is  reserved  £3r  forbeanoice  of  a  debt  already  due, 
it  b  the  same  thing  as  if  reserved  on  ah  original  loan. 
1  'CaU^  74,  81,  Oibson  v.  Fristoe*  And  it  makes  no  dif- 
ference whether  the  usurious  interest  is  stated  to  be  re- 
ceived from  others  or  not.  Usury  is  not  to  be  co'vfcred 
by  such  devises  as  that,  it  is  only  an  indirect  way  oC 
receiving^  the  usury. 
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No  argament  can'make  the  transaction  plaber,  than  it 
is  stated  in  the  receipt  itself.    Res  ipsa  hquitur. 

Maaon^  on  the  same  side.  There  can  be  no  ground 
for  the  plaintiff  to  allege  surprise  in  the  admission  of  the 
receipt  as  evidence  on  the  general"  issue.  The  specisl' 
pleas  set  forth  precisely  the  same  facts,  and  nothing  but  a 
blunder  in  copying  the  pleas,  and  inserting  the  name  of 
M'Intosh  for  6adsb}',  prevented  the  evidence  from  being 
admitted  on  those  pleas. 

The  agreement  is,  that  as  Mcintosh  is  receiving  usurv 
from  others,  therefore  he  will  pay  it  to  the  plaintiff.     If 
.  the  debtor  receives  usury  fix>m  his  debtors,  it  is  no  justi- 
fication of  the  creditor  in  demanding  fit>m  him. 

There  is  no  evidence  that  the  parmcrship  of  Levy  and 
Mcintosh  was  a  parmership  in  usury. 

IThe  receipt  does  not  directly  aver  that  M^Iiitosh  is 
receiving  the  rate  of  interest  mentioned.  It  only  statea 
that  he  agrees  he  is  receiving  it.  A  man  may  a  free  to  a 
false  statement  of  facts  ;  and,  indeed,  that  is  always' the 
case,  when  usury  is  attempted  to  be  covered. 

yones^  on  the  same  side.    The  evidence  offered  w«» 
not  only  applicable  to  the  general  issue,  but  to  the  first- 
special  plea  of  usury.    The  ^agreement  shows  it  to  be  a 
han  in  the  sense  of  the  statute. 

No  precedent  can  be  found  of  a  plea  of  usury  ilrhich 
does  not  state  it  as  a  kMuw 

The  cases  cited  do  not  apply.  The  agreement  itself 
does  not  state  it  to  be  accounting  for  profiu  received. 
But  Mcintosh  gives  an  absolute  note,  for  the  paypnent  of 
money,  althoupi  it  u  agreed  that  it  is  outstandmg. 

The  question  is  upon  a  written  agreement,  and  die  coq^ 
struction  of  all  such  agreements  is  exUusiyely  with  the 
court. 

VoLIIL  Bb 
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i-^vv  March  4. 

V. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

It  was  slightly  contended  by  the  counsel  for  the  plaintiff 
in  error,  that  when  usury  has  been  specially  pleaded,  and 
the  evidence  adduced  to  support  such  plea  has  been  ad- 
Judged  by  the  court  to  be  inapplicable  to  the  facts  so 
pleaded,  the  same  evidence  cannot  be  admitted  upon  the 
plea  ofnon  assumpsit  No  cases  in  support  of  this  posi- 
tion have  been  cited,  and  it  does  not  appear  to  be  support- 
ed by  reasoning  from  analog\%  In  cases  where  there  are 
special  and  general  countb  in  a  declaration,  and  the  evi- 
dence does  not  support  the  special  counts,  the  plaintiff  is 
allowed  to  apply  the  same  evidence  in  8up|>ort  of  the  gen- 
eral counts.  On  a  parity  of  reasoning,  the  defendant 
should  be  permitted  to  give  in  evidence  upon  the  plea  of 
non  assumpsit^  the  same  facta  which  were  adiudged  inap- 
plicable to  the  special  pleas,  but  which  might  have  been 
received  on  the  genersu  plea,  if  the  special  pleas  had  not 
been  pleaded. 

The  counsel  for  the  plaintiff  has  ako  contended,  that 
although  the  paper-writing  produced  would,  on  the  face  of 
it,  import  a  usurious  contract,  yet,  as  the  jury  might  pos- 
sibly have  inferred  from  it  certain  extrinsic'facts,  w^ich 
would  have  shown  the  contract  not  to  liave  been  within 
the  act,  the  jury  ought  to  have  been  left  at  liberty  to  in-f 
fer  those  facts.  But  in  this  case  the  questibn  arises  upon, 
a  written  instrument, ,  and  no  princifile  is  more  clearly 
setded,  than  that  the  construction  of  a  written  evidence 
is  exclusively  with  the  court. 

This  court  is  of  opinion,  that  the  court  below  has  cor^ 
reedy  construed  the  instrument  upon  which  the  question 
intMe,  and  that,  therefore,  there  is  no  error  in  the  judg^ 
wept. 

Judgment  affirmed,  with  costs. 
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Ma,  I«.  Cd. 
THE  MARINE  INSURANCE  COMPANY  OF    ""l^i^^ 

Alexandria  v.  wilson.*  t. 

WSLMV. 


THIS  was  an  action  of  covenant  m  the  circuit  court  of  If  apoticyup- 
the  district  of  Columbia,  sitting  at  Alexandria^  brought  on  a  VeMel 
by  Wilson,  the  defendant  in  ent)r,  against  the  Marine  -^Si?  tftS 
Insurance  Company  of  Alexandria,  upon  a  policy  of  in-  ^esiel^  after  a 
surance  on  the  brig  George,  from  Alexandria  to  Havre-  rejpiltr  sur- 
de-Grace,  &c.  vey.shoold  be 

t  unsouiMi  or 

One  of  the  clauses  in  the  policy  was  in  the  foUowiog  rotten,  the  un- 
words,  viz.  "  If  the  above  vessel,  after  a  regular  sur-  derwritcrs 
vey,  shall  be  condemned  for  being  unsound  or  rotten,  u^JJJj^^?^^  ^  I 

the  underwriters  shall  not  be  bound  to  pay  the  subscrip-  a  reponTo?  ! 

tion  on  this  policy*''    The  declaration  was  for  a  total  surveyors,  . 

loss,   and  averred,  that  the  brig  sailed  from  Alexan-  ^*t  she  wm  '^ 

dria,  on  the  24th  of  October,  1802,  upon  the  voyage  ^^JJ^but*^  ^ 

insured.  referring  to 

the    com- 

Thc  defendants  pleaded,  inencementof 

^  the  voyage,  is 

0w<»     .        .  •.    .         ^  ^      ,  .         .  .  not  sufficient 

1st.  ^  That  on  the  24th  day  of  October,  1 802,  the  said  to   dischwge 

brigantine,  called  the  George,  was  unsound  in  her  tim-  the  under- 

bers,  and  by  reason  of  the  said  unsoimdness,  was  not  ca-  ^^^'^  ^^ 

pable  of  perforating  the  voyage  in  the  poliqr  mentioned,  thor^iuch  rv- 

viz.  at  and  from  Alexandria  aforesaid,  across  the  Atlan-  port,  even  if  it 

lie  ocean  to  Havre-de-Grace,  Rotterdam  or  Bremen,  with  listed  to  the 

Uberty  to  caU  at  Falmouth  for  ordtrs,  and  this  they  are  SSt Sf^Ae 

ready  to  verify,"  hd.  voyago.would 

he  eonclusite 
2d.  "  That  after  the  sai4  brigahtitie  had  gone  from  •▼idehcc ! 
Alexandria  aforesaid,  upon  the  voyage  aforesaid,  and 
while  she  was  proceeding  upon  theypyage  afpresaid,  upon 
.  the  high  seas,  she  sprung  aleak,  viz.  on  the  31st  day  of 
October,  in  the  y^ar  aforesaid,  in  consequence  of  her  not 
having  beeti  tight,  staunch  and  strong  enough  for  per- 
fbrniing  the  voyage  aforesaid,  on  the  said  84th  day  of 

*  Present^  Jkarthmil,  Ch.  J.   Cuthiw,  PaunM,  sod  Wa»hhgt^ 
^ticdb. 
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Il4*,  br.  Cd.  October,  in  the  year  aforesaid,  at  Alexandria  aforesaid, 
•9  Albs.  ^^  ^^  ^  instance  of  her  crew,  her  voyage  was  inter* 
nipted  opon  account  of  her  mcapacity  to  perform  the 
same.  And  the  said  brigantine  was  put  back  and  con* 
ducted  into  a  convenient  port  to  l)e  examined  and  re- 
paired, viz.  into  Norfolk  in  Virginia,  and  that  a  reguhr 
survey  of  the  said  brigantine  was  made  at  Norfolk  on 
the  day  of  in  the  year        and  thereupon 

the  smd  brigantine  was  condemned  for  being  unsound 
to  that  degree  as  not  to  be  worthyr  of  being  repaired, 
and  rendered  fit  and  able  to  perform  the' voyage  afore- 
said, whereof  the  -plaintiff  aiterwards,  to  wit^  on  the  day 
and  year  last  mentioned,  at  the  county  of  Alexandria 
aforesaid,  had  notice,  and  this  they  are.  ready  to  vorify,'* 
&c. 

To  this  hst  plea  there  was,  at  firsf,  a  general  demur- 
rer, which  was  afterwards  withdrawn,  and  general  repli- 
cations and  iissues  to  both  pleas. 

On  die  trial,  two  bills  of  exception  were  taken  by  the 
defendants*  .  The  first  states,  that  the  defendants  moved 
the  court  to  instruct  the' jury  to  find  a  verdict  for  the  de- 
fendants, if  they  should  be  satisfied  by  the  testimony  that 
the  George,  on  the  24th  of  Oaober,  1 802,  after  a  regular 
sOrvey,  was  condemned  as  being  unsound  or:-otten  by 
the  surveyors,  whose  report  is  as  follows,  tQ  wit^  ^^  The 
brig  George,  of  Alexandria,  Caspar  Hayman,  master, 
having  put  into  thb  port  in  distress,  we,  the  subscribers, 
.  at  the  request  of  said  master,  did  this  day  attend  on  board, 
for  the  purpose  of  ascertaining  and  reporting  the  situii- 
tion  of  tiie  said  vessel,  and  the  circumstances  of  said  dis- 
tress. We  foimd,  from  the  report  of  said  master,  and 
others,  that  they  sailed  from  Alexandria  on  the  24th  of 
October  last  past,  with  a  cargo  of  tobacco,  coffee  and 
Staves,  bound  op  a  voyage  to  Falmouth,  in  England; 
that  on  the  81st  of  the  same  month,  in  consequence  of 
having  met  with  heavy  gales  of  wind,  the  vessel  sprung 
aldik,  and  that  with  much  difficulty  and  continued  labour 
pt  the  mimps,  having  seldom  less  man  three  feet  water  in 
die  hold,  they*  gained  this  port.  Considering  the  forego- 
ing; ctrcumstances,  and  tne  appeanuices  which,  in  our 
imnds,  confirm  the  same,  we  think  proper  to  recommend 
duittlMv  vessel  be  hauled  to  sonie  convenient  wharf^  the 
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cargo  landed,  and  the  hull  carefully  examined*   Given  Ma.  Xn.  Cr 
uiider  our  bands  at  Noriblk,  Virginia,  1 7th  November,    ^'   ALst. 

James  Hm*rE&,         Wiljioir; 
Paul  Piiobt." 

**  ITie  cargo  of  the  brig  George,  of  Alexandria,  having 
been  unladen,  pursuant  to  a  recommendation  contained 
in  a  report^  dated  the  ITth  instant,  and  signed  by  two  of 
the  present  subscribers,  we,  the  undersifiined,  at  the  re- 
quest of  Caspar  Hayman,  master  of  said  brig,  did  this 
day  attend  on  board  ior  the  purpose  expreased  in  said 
report. 

^*  We  ^nd,  on  a  minute  examination  of  the  hull  of 
said  vessel,  that  witliout  going  into  an  extensive  repair, 
^  the  intended  voyage  cannot  be  prosecuted ;  and,  consi- 
dering the  heavy  expense  that  mqst  necessarily  attend 
such  a  measure,  and  which,  in  our  opinion,  .would  exceeil 
the  value  of  the  vessel  when  completed,  we  are  clearly  of 
opinion,  that  the  vessel  and  materials,  in  their  present 
state,  should  be  immediately  sold  on  account  of  those 
concerned.  Given  under  bur  hands  at  Norfolk,  V'u> 
ginia,  this  :ieth  Nov.  laOi. 

James  HmiTK^^  Merchant^ 
Paul  Proby,  •S'Ai^motter, 
John  Jakvis,  1  MoMter   Car* 
Ihos.  Nash,  J     penier^*^^ 

But  the  court  refused  to  give  the  instruction  as 
prayed. 

llie  second  bill  of  exceptbns  stated,  that  the  defen- 
dants' counsel  moved  the  court  to  instruct  the  jury  to 
find  a  verdia  for  the  defendants,  if  they  should  be  satis- 
fied by  the  testimony,  that  the  brig  George,  after  a  re- 
gular survey,  was  condemned  a«!  having  been  unsound  or 
totten  on  the  24th  day  of  October,  1802,  1^  the  sur- 
veyors, whose  report  is  a^  follows  :  (here  was  inserted 
the  same  report)  and  shall  also  be  satisfied  by  the  evi- 
dence, that  the  said  vessel,  while  she  was  performing  the> 
voyage  insured  upon  the  high  seas,  sprung  aleak  on  the 
si  St  day  of  October,  in  the  year  aforesaid,  andattlU 
mstance  of  her  crew,  the  said  voyage  wsb  interrupted 


190  SUPREME  COURT  U.  8. 

Ma.  Ik.  Co.  upon  account  of  her  incapacity  to  perform  the  said  woy- 
age ;  and  that  the  said  brigantme  was  put  back,  and  con- 
ducted into  a  convenient  port  to  be  examinfcd;  namely, 
into  Norfolk  in  Virginia,  where  the  survey  herein  before- 
mentipned,  was  made ;  t^t  the  court  refused  to  give  such 
instruaioa. 

C»  Lte^  for  plaintiffs  in  error*  Three  points  arise  in 
this  cause. 

l8t«  That  the  report  of  the  surveyors  is*,  conclusive 
upon  the  question  of  seaworthiness,  unless  partiality, 
corruption,  or  misbehaviour  on  the  part  of  the  surveyors, 
in  making  the  survey,  can  be  shown. 

2d*  That  it  is  Competent  for  the  defendant  to  explaio, 
by  parol  testimony,  the  grounds  upon  which  the  sur- 
veyors condemned  the  vessel* 

3d*  That  it  was  not  necessary  for  the  insui^rs  to  plead 
specially  the  report  of  the  surveyors,  and  their  condem- 
nation of  the  vessel,  but  that  it  might  be  giVen  in  evidence* 

1st*  If •  the  parties  have  agreed  upon  a  tribunal* to 
decide  a  particular  question,  they  must  be  bound  by 
the  decision  of  that  tribunaL  So  in  the  case  of  an 
award*  It  is  binding  upon  the  parties  all  OTer  the 
world* 

But,  it  maybe  said,  how  are  the  surveyors  to  ascer- 
tain th^  condition  of  the  vessel  on  the  24th  of  October  i 
The  answer  is,  that  they  might  examine  witnesses  ;'they 
might  judge  from  the  universal  decay  of  the  timbers, 
&c* 

The  covenant  in  the  policy  does  not  say  at  what  time 
the  vessel  must  be  proved  to  have  been  linsound*  But 
we  admit,  that  she  must  be  proved  to  have  been  un- 
sound at  the  time  the  voyage  comihenced* 

We  pleaded,  that  she  was  unsound  on  the  S4th  of 
October,  when  the  voyage  commenced  ;  and  we  pray- 
ed the  court  to  instruct  the  jury,  that  if  they  should 
be  satisfied  by  the  evidence  that  she  was  condemned 
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as  being  uoaoulidaod  rotten  on  the. 24th  of  October,  Ma.  Iv.  Co. 
after  a  regular  survey,  they  ought  to  find  a  verdict  for  ®'  A^.ex.. 
the  defendants.  This  instruction,  we  contend,  the 
court  ought  to  have  given  ;;for  the  report  of  the  sur- 
veyors is  lilce  an  award  of  arbitrators,  which  cannot  be 
set  aside,  unless  partiality,  fraud,  or  misbehaviour  be 
proved  on  the  part  of  the  arbitrators.  In  the  case  of 
Shelton  v.  Barbour^  5tWash.'M^  it  was  held,  that  a 
former  verdict  and  judgment  between  the  mother  of 
the  plaintiff^  who  sued  for  his  freedom,  and  the  defend- 
ant,  by  which  it  was  adjudg^rd  that  the  mother  was  a 
slave,  were  conclusive  evidence  that  the  plaintiif,  her 
son,  was  a  slave.  And  this  was  in  a  question  where 
freedom  was  concerned,  and  where  the  natural  leaning 
of  the  court  is  presumed  to  be  in  favour  of  freedom. 

The  judgment  of  a  court  is  •  to  be  admitted  as  con* 
dusive  evidence,  without  being  specially  pleaded*  So 
is  an  award,  and  the  judgment  of  a  foreign  court  which 
has  jurisdiction  over  the  subject  matter  and  the  p^u*- 
ties. 

2d;  If  the  report  of  the  surveyors  does  not  refer  to 
the  24th  of  October,  as  the  time  when  the  vessel  was 
unsound,  it  was  competent  for  us  to  explain  the.  report 
by  testimony  not  inconsistent  with  it.  There  is,  how- 
ever, enou^  in  the  report  to  induce  a  presumption  that 
she  was  not  sound  on  the  24th.  The  unsoundness  was 
in  the  An//,  not  in  .the  rigging,  masts,  &c. 

To  show  that  parol  testimony  might  be  admitted  to 
explain  any  ambiguity  of  the  report,  the  following  cases 
were  cited  :  1.  T.  R.  701,  Doe^  dem\  Freekmd  v^ 
Burt.  1  Dall.  193,  Gregory  v.  Setter.  '  2  DaU.  \7U 
Field  y*  Briddle.  2  Dail.  ir3,  M'Mnny.  Oxven.  1. 
Waih.  15,  RoMs  V.  Norvell. 

March  5. 

MarahaU^  Ch«  J.  declined  giving  an  opinion,  con- 
ceiving himself  to  be  in  a  remote  degree  interested  in 
the  stock  of  the  insurance  company. 
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The  other  thi^e  judges  ddirered  their  opioidiis  ^e- 
riatim^  as  fottows : 

WASHiiroToir^  J.  It  does  not  appear  upon  the  record 
that  any  other  evidence  was  offered  to  prove^e  vessel 
unsound  on  the  24th  of  Octobf*r,  than  the  report  of 
the  surveyors.  No  parol  testimony  appears  to  have 
been  offered  to  explain  the  repprt,  or  to  apply  it  to  the 
timeof  commencing  the  risk*  The  full  of  exceptions 
is  repugnant*  It  asks  an  opinion  predicated  upon  the 
unsoundness  of  the  vessel  oni^the  24th  of  October,  and 
relies  upon  the  report  of  the  surveyors,  which  applies 
only  to  the  Sfst  of  October*  If  it  was  intended  to 
bring  before  this  court  the  propriety  of  admitting  pa* 
rol  evidence  to  explain  the  report,  that  question  docfs 
not  appear  to  arise  from  the  record.. 

I  see  no  reJMon  for  reversing  the  judgment. 

I  do  not,  however,  mean  to  'be  understood,  that  if 
parol  evidence  had  been  offered,  it  would  have  been 
proper  to -receive  it.  I  give  no  opinion  upon  that 
point. 

Patersow,  J.     No  parol  evidence  appears  upon  the 

vecord  to  show  that  the  report  of  the  surveyors  referred 

.  to  the  S4ch  of  October.     The  conclusiveness  of  the 

report,  therefore,  did  not  come  before  the  court.     It 

is  not  a  point  in  the  cause. 

CusHiiiG,  J.  This  is  an  act:on  on  a  policy  of  insur* 
ance.  The  defence  set  up  is,  that  the  vessel  was  un* 
sound  and  rotten  on  tlie  24tb  of  October,  when  the 
risk  commenced  ;  and -it  is  alleged  that  the  report  of 
the  surveyors  is  conclusive  evidence  of  that  fact.  But 
the  report  dors  not  apply  to  that  time*  Let  the  judg* 
ment  be  afirmed  with  costs. 
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WILSON  V.  CODMAlTs  EXECUTOR.*         codma^^s 


WXLSOV 

V. 
!^ODlfA]l*i 

ExBcuTom. 


ERROR  from. the  circuit  court  of  the  district  of  ,      ,    , 
Columbia,  sitting  at  Alexandria.  tion.thc  tTer^ 

ment  that  the 

It  was  an  action  of  debt  originally  brought  by  John  »«»ignin«nt  of 
Codman,.as  assignee  of  a  promissory  note  made  by  the  no^^2*%» 
defendant,  Wilson,  to  Andrew  and  William  Ramsay .f  value  received. 
The  declaration  was  as  follows,  yiz.  ^^  John  Codman,  >•  «"  immate- 
assignee  of  Andrew  Rainsay  and  WiUibm  Ramsay,  "nd*ne™*iS^ 
complains  of  William  Wilson,  in  custody,  &c.  of  a  be  proved.  If 
plea  that  he  render  unto  him  the  sum  of  1,038  dbllars  the  defendant 
and  80  cents,  which  to  him  he  owes,  and  from  him  un-  P^^'jf  ^*     - 
jusUy  detains,  &c.  for  this,  to  wit,  that  whereas  the  th^  iJiffir 
said  defendant  on  the  26th  day  of  June,  1799,  at  Alex-  inbar^arepK^ 
andria,  in  the  county  aforesaid,  by  his  certain  note  in  cation  lutiog 
writing,  subscribed  Vith  his  proper  haqd  and  name,  ^Jj  ^ycn^to 
and  to  the  court  now  here  produced,  the  4ate  whereof,  the  uidorsor* 
ficc.  did  promise  to  pay  to  the  said  Andrew  and  Wil-  «'» tnutfor  tht 
)iam  Ramsay,  or  order,   forty-five  days  after  date,  ^«««i^.wnot 
1,038  dollars  and  80  cenu,  for  value  received,  negotia-  from'^thc^. 
ble  in  the  bank  of  Alexandria ;  and  the  said  Andrew  cUration 
and  William  Ramsay,  afterwards,  to  wit,  on  the  23d  ^^'^^^  ^^S^ 
day  of  October,  in  the  year  of  our  Lord  1802,  at  the  ^ve'lSlen^. 
county  aforesaid,  by  their  ceruin  writing  indorsed  on  venbythe^I 
the  said  note,  and  subscribed  with  their  proper  hands  ^endantforva- 
and  names,  assigned  the  said  note  to  the  said  plaintiffs  ^"cSms*^ 
for  value  received^  of  which  assignment  the  said  de-  gainst  the ' 
fendant  afterward?,  to  wit,  &c.  had  notice  ;  by  means  acr^^nt  cannot 
whereof,'  and  by  force  of  the  act  of  assembly  of  Virgi-  ^  ^^'f  L 
uia,  in  such  case  made  and  provided,  before  the  year  pSJcfpal.* 
1801,  action  accrued,"  &c.     There  was  an  office-judg«      Upon  the 
ment  against  the  defendant  and  his  appearance-bail,  ^.^^^.^  ^^« 

appearance  of 
his  ezecutor» 
*  Present*  Marthallp  Ch.  J.    Cuthhgt  Paterten  and  Washington,  the  defendant ' 
Justices.  is  not  entitled 

to  a  contina- 
t  An  act  of  assembly  of  Virginia  authorises  an  assignee  of  a  ance.    But  ha 
promissory  note  to  maintain  tn  action  of  dcht  in  his  own  naiae,  may  insist  on 
against  the  maker  of  the  note.  the   produc* 

voL  m.  C  c 
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WtLiow      to  set  aside  which,  the  latter  pleaded  nil  debet  for  his 
CosmaVi    P"ticipal,  at  Jutoc  term,  1803. 

ExicUTOK. 

S^'-v-^^-'  At' December  term,  1803,  the  suit  was  entered  aba- 
tionofthe  ted  by  tht  plaintiff  *8  death.  Afterwards,  at  iht  s»me 
^^"  ^^^  term,  on  the  motion  of  Stephen  Codman,  by  his  attor* 
fot€  the'eze-  ney,  it  was  ordertd,  ^  that  the  said  Stephen  Codman, 
cuter  shnil  be  ^«rectif or  of  John  Codman,  deceased,  be  made  plaintiff 
jJJJ^^  ^  in  this  suitf  with  leave  to  prosecute  the  same." 

At  June  term,  1804,  the  defendant  gave  special 
bail,  and  ^^  moved  tht  court  for  a  rule  upon  the  plain- 
tiff to  grant  oyer  of  Us  letters  testamentary,  to  enable 
the  defendant  to  auhwer  the  plaintiff,  which  was  oppo* 
sed  by  the  plaintiff's  attorney,  and  die  motion  was  re* 
fused  by  the  court,''  whereupon  the  defendant  took  a 
bill  of  exceptions*  1  he  plea  put  in  by  the  appear- 
ance*bail  for  the  principal,  wte  withdrawn,  and  the 
latter  pleaded,  1st,  nil  dehet^  upon  which  issue  waA 
found,  and,  2d,  that  before  the  23d  day  of  October, 
1802,  the  time  suted  in  the  declaration,  when  A. 
and  Wo  Ramsay  are  supposed  to  have  assigned  the 
said  note  to  the  said  John  Codman,  the  aaid  A. 
and  W.  Ramsay  had  bien  declared  bankrupts,  &c. 
and  on  the  day  of   March;  18C^,  had  duiy  o^ 

tained  their  final  discharge,  &c.  To  this  plea  the 
plaintiff  replied,  that  on  the  20ih  of  June,  1799,  the 
defendant  was  juntly  indebted  to  John  Codman,  the 
testator,  in  the  sum  of  1,038  dollars  and  80  cents,  and 
in  consideration  thereof,  on  that  day  made  and  tze- 
cuted  the promifcsorv  note  in  tht  declaration  mentioned, 
fof-  that  9um,  to  A.  anci  W.  Ramsay^  as  the  agents  ofy 
and  in  truatfor  the  use  oJ\  the  said  John  Codman^  the 
testator:  and  coneluded  with  a  verification.  To  this' 
replication  the  defendant  demurred  specially  ;  1st. 
Because  it  is  a  departure  from,  and  is  inconsistent  with, 
the  declaration,  in  this,  that  the  declaration  affirms,  that 
the  said  note  was  p^y^hle  to  Andrew  and  William 
Ramsay,  for  value  received,  and  was  by  them  assigned^ 
for  value  received,  to  the  said  Jthn  Codman  ;  and  the 
rciplication  affit  ms,  that  the  said  note  was  executed  and 
delivered  to  the  said  A.  and  W.  Ramsay,  as  the  agents 
oU  and  in  trust  for  the  use  of,  the  said  John  Codman. 
2d.  Because  the  plaintiff,  in  his  replication,  ought  to 
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htve  trmversed  the  plea«  and  tendered  i|q  issue  there-     WiLtoir 
ttpon^  and  ought  not  to  have  replied  the  said  special    ^^   ^*    , 
matter,  and  concluded  with  a  Verification.     3d.  Be-    Zncv^vql. 
cause  the  said  replication  is  informal  and  insufficient, 
8cc. 

Upon  this  demurrer  the  court  below  adjudged  the 
issue  in  law  for  the  plaintiff. 

Upon  the  issue  in  fact,  the  jury  found  a  verdict  also 
for  uie  plaintiff;  and  on  the  trial  four  bills  of  exception 
were  taken  by  die  defendant.  The  1st  was.  to  the  re- 
fusal of  the  court  to  instruct  the  jury,  that  the  plaintiff 
ought  to  produce  in  evidence  his  letterH  testament^, 
to  enable  hiin  to  mainuin  the  issue  on  his  part. 

The  2d  bill  of  exceptions  stated,  ^^  that  the  defendant 
produced  testinfony  to  the  following  facts  :  viz*  daat 
A«  and  W.  Ramsay,  on  the  13th  of  August,  1799^ 
when*,  the  note  in  the  declaration  mentioned  became 
due,  were  indebted  to  him  on  their  own  account  in  a 
large  sum  of  money,  to  wit,  in  the  sum  of  8,000  dol- 
lars, and  continued  indebted  to  him  alwavs  thereafter, 
to  that  or  a  greater  amount,  until  they  became  bankrupt, 
in  November,  1801.  That  they  had  taken  the  said 
note  for  the  use  and  benefit  of  John  Codman,  and  not 
for  their  own,  and  were  authorised,  as  his  agents,  to 
receive  payment  of  the  said  note  for  his  use,  from  the 
date  thereof,  until  the  day  of  May,  1800.  That 
the  said  John  Codman  urged  payment  to  be  made ;  and 
during  this  period  of  time,  sundry  payments  in  money 
were  made  to  the  said  A.  and  W.  Ramsay,  by  the  de- 
fendant, who,  at  the  time  of  making  such  payments, 
did  not  mention  any  defihite  purpose  or  use  for  which 
Aey  were  made.  That  the  said  Andrew  and  William 
Ramsay,  during  the  period  aforesaid,  viz.  from  the 
18ch  August,  1799,  to  the  time  of  their  bankruptcy, 
had  authority  to  receive  no  other  debt  from  the  said 
William  Wilson,  except  the  debt  due  on  the  note  afore- 
said, and  on  another  note  for  about  the  same  sum,  due 
for  the  use  of  said  John  Codman.  And  the  defendant 
moved  the  court  to  direct  the  jury,,  that  if  they  shall  be 
of  opinion,  that  at  the  times  respectively  when  William 
Wilson^  the  defendant,  made  payments  in  money  to 
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Andrew  and  WiUtam  Ramsay,  of  sundry,  sums,  after 
the  note  became  due  upon  which  this  action  is  brought, 
they,  the  said  A.  and  W.  Ramsay,  were  indebted  to  him 
on  their  own  account,  always  after  the  said  note  became 
due,  to  an  amount  exceeding  9,000  dollars,  and  were 
not  authorised,  during  the  whole  of  the  time,  from  the 
13th  August,  1799,  till  their  bankruptcy,  to  receive 
any  other  debt  due  from  W.  Wilson,  the  defendant, 
for  the  use  of  any  other  person,  except  the  debt  due  on 
the  note,  which  is  the  ground  of  this  action,  and  another 
note  for  about  the  same  sum,  which  they  Jield  as  the 
agents  of  John  Codman,  and  in  trust  for  his  use;  in 
such  case,  those  payments  of  monies  may  be  applied 
to  the  discharge  of  those  two  notes ;  unless  the  jury 
shall  be  satisfied  by  testimony,  that  the  said  defendant 
did  make  those  payments,  or  ahy  of  them,  for  some 
other  purpose  or  purposes,  respectively. 

^^  The  plaintiff  had  offered  to  prove,  by  the  testimony 
of  Andrew  Ramsay,  that  the  payments  or  advances  of 
money  to  him  and  William  Ramsay,  charged  in  the 
account  offered  by  the  defendant,  William  Wilson,  in 
the  words  and  figures  following,''  [Here  was  inserted 
an  account  current  made  out  by  the  defendant  against 
A.  and  W«  Ramsay,  containing,  among  others,  sundry 
debits  and  credits  of  cash,  subsequent  to  the  time 
when  the  notes  became  payable,  and  before  the  bank* 
ruptcy  of  the  Ramsays ;  by  which  it  appeared,  that 
they  had  paid  to  the  defendant,  during  that  time,  more 
cash  than  he  had  paid  to  them,  without  specific  appro^ 
priation  ;  but  the  balance  of  the  whole  account,  (which 
commences  in  April,  1797,  and  continues  to  October 
15,  IQOt)  was  against  the  Ramsays  to  about  the  sum 
of  10,000  dollars,]  *^  were  not  made  on  account  of 
die  notes  due  to  John  Codman^  or  either  of  them,  and 
that  they  were  not  received  by  the  said  A«  and  W. 
Ramsay,  on  account  of  the  said  notes,  or  either  of 
them ;  and  had  also  offered  in  evidence  two  letters  from 
the  defendant,  admitted  to  be  in  his  hand-writing,  in 
the  words  and  figures  following,'^  [Here  were  inserted 
two  letters  from  the  defendant  to  John  Codman,  the 
first  dated  21st  January,  1800,  saying,  that  he  had  paid 
a  small  part  of  the  notes  to  A.  and  W«  Ramsay,  and 
would  gladly  settle  the  remainder,  if  it  was  in  hia 
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power ;  the  second  is  dated  25di  Febniary,  1800,  offer- 
mg  to  pay  the  notes  in  real  estate,  or  to  give  a  mort- 
p;age.]  *^  whereupon  the  court  refused  to  give  the 
instruction  aft  prayed;'*  to  which  refusal  the  defendant 
excepted* 

TheSJbillofexceptioruwBs  to  die  opinion  of  the 
court,  that  it  was  necessary  for  the  plaintiff  to  prove 
the  assignment  of  the  note,  but  that  it  was  not  neces- 
sary for  him  to  prove  that  die  same  was  madey^r  vaAlT 
received^  by  the  said  A*  and  W*  Ramsay^,  froiiti  the 
said  John  Codman. 

The  4th  bill  of  exceptions  was  to  the  admission  of 
the  note  and  indorsement  in  evidence  to.  die  jury,  the 
indorsement  being  in  these  words:  ^^  We  assign  this 
note  to  John  Codman,  without  recourse^  and  signed 
by  A.  and  W.  Ramsay,  the  payees  of  the  note ;  inas« 
much  as  the  indorsement  varied  from  that  set  fprth  in 
the  declaration ;  the  former  being  ^^  without  recowret^ 
and  the  latter  ^for  vabie  receivedJ^ 

.  £•  y.  Ltey  for  plaintiff  in  error,  made  the  foUowmg 
points : 

1st.  That  the  defendant  below  was  entitled  to  oyer  of 
the  letters  testamentary,  at  the  time  he  demanded  it* 

2d.  That  the  plaintiff  was  bound  to  produce  them  on 
the  trial,  upon  the  issue  of  mV  debet* 

3d*  That  the  plaintiff  was  bound  to  prove  the  assign* 
ment  to  have  been  made^r  vaiue  received^  according  to 
the  averment  in  the  declaration. 

4th.  That  the  defendant  below  had  a  right,  at  any  time, 
to  apply  the  payments  of  money  made  to  A«  and  W. 
Ramsay,  to  the  account  of  the  notes  in  questidn  ;  the 
Ramsays  being,  at  that  time,  personalty  his  debtors, 
and  having  no  right  to  demand  ot  him  .money  upon  any 
other  account. 

5th.  That  the  replication  to  the  second  plea  was  bad 
upon  speqial  demurrer. 
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Wilson  1st.  The  executor  was  bound  to  produce  his  letters 

Co  DMA  n't    ^^^^™^Q^^»  <^d  ^^  defendaat  was  entitled  to  oyer  at 
ExEcoTOB.   anytime. 

In  Virginia,  if  the  plaintiff.dies  before  office-jadgment, 
the  -suit  abates,  and  the  executor  must  proceed  de  novo. 
If  the  plaintiiF  dies  after  judgment,  the  executor  must 
take  o\it  ^  scire faciasy  in  which  he  must  make  a  prqfert 
of  his  letters  testamentary.  .  When  the  scire  faciae  issues, 
the  cause  goes  to  the  ruteSy  and  the  defendant  has  a 
month  to  plead.  Iii  the  present  case,  the  change  of  par- 
ties was  made  in  court,  and  the  defendant  had  not  yet 
appeared  ;  he  had,  therefore,  time  till  the  next  term  to 
appear  and  plead,  and  had  then  a  right  to  demand  oyer, 
6  Mod.  134,  Adams  V.  Savage.  Jdemy  I4f2^  Smith  v.  Har* 
man.  By  the  act  of  congress,  vol.  l,^«n,fdl,a  scire 
facias  is  to  issue  in  case  of  the  death  of  a  party  before 
judgment.  The  law  of  Virginia,  Revised  Code ^  p.  117» 
i  SO,  is  nearly  the  same. 

The  a^  of  congress  does  not  do  away  the  necessity  of 
an  executor's  showine  his  letters  testamentary,  nor  de- 
prive the  defendant  of  his  right  of  oyer. 

Patersok,  J.  Under  the  act  of  congress,  do  not  the 
proceedings  go  on  of  old  ?  Are  there  to  be  any  pro- 
ceedings Ar.nooo  i^ 

E.  y.  Lee.  There  is  no  doubt  that  the  executor  must 
show  nis  letters  testamentary  on  admission  to  prosecute, 
and  the  defendant,  has  a  right  to  demand  oyer  at  some 
time. 

Marshall,  Ch.  J.  The  question  is^  whether^  under 
the  act  of  congress,  a  scire  facias  is  necessar}^ 

Washington,  J.  There  is  another  question,  whether 
the  defendant  did  not  crare  oyer  in  due  time. 

£.  y.  Lee.  The  plamtiiF  ought  to  produce  his  letters 
testamentary  at  the  time  he  is  admitted,  or  when  oyer  is 
prayed,  or  at  the  trial,  to  support  his  title. 
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Marbrall,  Ch.  J.  No  doubt  the  defendant  was  en-      Wilsov 
titled  to  ayrr,  but  the  question  is,  has  he  demanded. it  in    Rodman's 
proper  time  i  Exeouto*. 

£,  y»  Lee.  3d.  The  plaintifF  ought  to  have  proved 
that  thcvnote  was  assigned  for  value  received.  The  as- 
signment on  the  note  is  expressed  to  be  ^^  without  re^ 
course.^  There  was»  there/ore,  a  variance  between  the 
assignment  on  the  note,  and  that  set  forth  in  the  declara- 
tion. l*he  court,  therefor^,  ought  cither  to  have  pre- 
vented the  assignment  from  being  produced  in  evidence, 
or  have  compelled  the  plaintiff  to  prove  it  was  really  for 
value  received.  By  thus  admitting  the  assignment  to  go 
m  evidence,  they  have  prevented  the  defendant  from  his 
right  to  offset  his  payments  to  A.  and  W.  Ramsay  before 
the  assignment. 

If  there  be  a  variance  between  the  evidence  and  the 
declaration,  it  is  fatal,  how  trivial  soever  it  may  be.  If 
the  plaintiff  undertakes  to  recite  an  instrument,  although 
he  is  not  bound  so  to  do,  and  misrecites  it,  he  must  faiL 
Thus,  in  trover  for  a  debenture,  the  plaintiff  must  prove 
the  number  of  the  debenture  as  laid  in  the  declaration, 
and  the  exact  sum  to  a  farthing,  or  he  will  be  nonsuited. 
But  he  need  not  set  out  the  numbtr,  (any  more  tha;^  the 
date  of  a  bond  for  which  trover  is  brotight)  for  being  out 
of  possession,  he  may  not  know  the  number,  and  if  he 
should  mistake,  it  would  be  a  failure  of  his  suit.  BuUer 
N.  P.  '^7.  So  in  the  case  of  Brietow  v.  Wright^  Dottg^ 
665,  it  was  held,  that  in  abaction  against  the  sheriff  for 
taking  goods  ^thout  leaving  a  year's  rent,  the  declaration 
need  not  state  all  the  particulars  of  the  demise ;  but  if  it 
does,  and  they  are  not  proved  as  stated,  there  shall  be  « 
nonsuit. 

Marshall,  Ch.  J.  You  consider  the  declaration  as 
setting  iorth'the  indorsement  in  hde  verba* 

E.  J.  Lee.  I  do. 
• 

Marshall,  Ch.  J.  The  only  question  upon  this  point 
is,  whether  the  plaintiff  has  undertaken  to  set  forth  the  in- 
dorsement in  htec  verba/  for  if  so,  and  there  is  a  variance, 
there  is  no  doubt  it  would  be  iatal. 
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£.  y.  Lee*  4tlu  The  defendant  below  had  a  ri^t  to 
apply  all  the  cash  paid  by  him  to  A.  and  W.  Ramsay,  to 
the  discharge  of  the  notes.  They  had  no  right  to  say  it 
was  a  gift  or  a  loan,  and  they  had  no  other  right  to  de« 
mand  money  of  him,  than  for  those  notes.  If  the  ap- 
propriation was  not  made  at  the  time  of  the  payment,  yet 
It  could  be  applied  only  to  the  single  debt  due. 

5th.  Ae  to  the  demurrer,  1st.  The  declaration  states 
the  assignment  to  htfor  value  received.  The  replication, 
mstead  of  fortifying  the  declaration,  states,  that  it  was  not 
for  value  received,  which,  being  repugnant,  is  a  departure 
in  pleading.  Thus,  if  the  plea  ht  conditions  performed^ 
and  the  rejoinder  shows  matter  in  excuse  for  not  perform- 
ing, it  is  a  departure.  4  Bac.  Ab.  123.  Departure  in 
Pleadings  L.  *  If  a  note  is  given  to  me  as  agent  for  ano- 
ther, it  is  not  given  to  me  for  value  received.  2d.  There 
is  no  trtiverse,  denial,  or  confession  of  the  matter  of  the 
plea.    4  Bac.  Ab,  H.  70. 

C*.  Lecj  on  the  same  side. '  If  the  plamtiif  is  not  the 
true  executor,  a  judgment  in  this  suit  would  be  no  bar  to 
an  action  by  the  rightful  executor.  Hence  it  is  necessary 
that  he  should  prclduce  his  letters  testamentary.  It  does 
not  appear  that  he  ever  produced  them  in  the  court  be- 
low at  any  time.  He  ought  ;to  have  been  compelled  to 
produce  them  at  the  trial,  on  the  is^lue  of  nildebety  to  sup- 
port his  tide.  The  plea  of  nil  debet  put  the  plaintifF  on 
the  proof  of  every  thing  necessary  to  entide  him  to  re- 
cover. It  has  been  considered  as  law  in  Virginia,  that 
on  that  plea  the  defendant  may  give  in  evidence  the  sta- 
tute of  limitations,  which  he  could  not  do  on  nonassump" 
sit ;  because  the  latter  plea  is  in  the  past  tense,  and  tne 
statute  does  not  prove  tnat  he  never  promised.  But  the 
plea  of  nil  debet  is  in  the  present  tense,  that  he  does  not 
now  owe,  and,  therefore,  if  the  debt  is  barred  by  the 
statute,  the  plea  is  well  supported.  If  an  executor  bring 
an  2L^Kitk  oi  assumpsit,^  the  defendant  pleads  non  £»^t/m;fr- 
ait^  in  manner  and  form  as  the  plaintiff  has  declared ;  that 
is,  he  did  not  assume  to  pay  to  the  testator  in  his  life- 
time. The  plaintiff,  in  such  case,  is  only  bound  to  prove 
that  the  defendant  promised  to  pay  the  testator,  and  his 
own  tide  as  executor  does  not  come  in  question.  But  if 
an  executor  bring  an  action  of  debt,  and  the  defendant 
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pleads  nUdeiei^  he  says  that  he  owes  nodiingto  the  pre- 
sent platiitiff,  who  sues  as  executor  ;  and  if  the  plaintiflr 
be  not  the  true  executory  the  plea  is  supported ;  the  de- 
fendant^ in  truth)  owes  Arm  nothing.  Hence  arises  the  dif- 
ference between  the  necessity  of  producing  letters  testa- 
mentary in  evidence  on  the  trial  in  actions  of  oisumpsit^ 
and  10  those  of  debt  on  sin^ pie  contract* 

Simmif  contra.  In  this  case  there  was  an  offlce-judgw 
ment  against  Wilson  and  his  appearance^bttiL  The 
bail  came  in  and  set  aside  the  office-judgment,  by  plead- 
ing for  his  principal  (as  he  had  a  right  to  do  undes  the 
act  of  assembly  of  Virginia)  in  the  life-time  «of  John 
Codman,  and  the  issue  was  made  up.  Afterwards 
John£odman  died^and  Stephen  Codman,  his  executor^ 
appeared,  and  had  leave, to  prosecute  the  action* 

We  differ  from  the  opposite  counsel  as  to  the  con* 
struction  of  the  act  of  congress.  They  seem  to  think 
that  the  pleadings  must  be  de  novo* 

But  it  is  m  the  discretion  of  the  court  what  pleai  to 
admit  after  the  issue  had  been  made  up. 

It  is  said  Wilson  was  not  in  court.  But  it  was  his 
own  fault  to  suffer  judgment  to  go  against  him.  No 
man  can  take  advantage  of  his  own  neglect.  It  was  a 
matter  of  discretion  with  the  court  to  admit  the  princi* 
pal  to  appear  and  plead  after  the  issue  had  been  made 
up  by  the  baiL  It  is  to  be  presumed,  that  the  executor 
produced  his  letters  testamentary,  and  that  the  court 
was  satisfied  when  they  admitted  him  to  prosecute  as 
plaintiff.  If  the  defendant  did  not  then  pray  oycr^  it 
was  his  own  neglect.  He  can  only  demsind  oyer  at  the 
term  when  the  letters  were  produced,  5  Co*  74,  (A.) 
Wymark^s  case.  But  letters  testamentary,  need  not  re- 
main in  court  even  during  the  whole  of  that  term,  % 
Salt.  49r,  Roberts  v.  Arthur, 

As  to  the  demurrer^  two  causes  are  assigned.  Firsts 
that  the  replication  is  a  departure  ;  and  second,  that  it 
does  not  traverse  the  matter  of  the  plea. 
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Ist.'  Unquestionably,  if  it  is  a  departure,  it  is 
bad.  But  if  it  is  the  only  fortification  of  the  declaration  ' 
agsdnst  the  plea,  it  must  be  good.  Co.  Lyt.  304,  (a.) 
The  replication  is  not  repugnant  to,  nor  inconsistent 
with)  the  declaration.  It  is  the  same  in  substance  with 
that  in  the  case  of  Winch  v.  Keely^  1  T.  B.  619,  which 
-was  aidjudged  good  on  demurrer. 

2d.  It  is  said,  that  the  replication  ought  to  hare  tra* 
versed  the  matter  of  the  plea. 

What  part  could  the  plaiotifF  have  traversed  ?    Th« 
bankruptcy  is  impliedly  admitted  in  the  replication. 

Washington,  J.  Part  of  the  objection  is,  that  the 
replication  <ioes  not  confess  the  matter  of  the  plea. 

Simms.  That  is  not  set  down  as  a  cause  of  demurrer, 
and  it  is  but  matter  of  form*  But  it  is  no  cause  for  de« 
murrer  even  if  it  had  been  specially  shown.  In  a  plea 
of  the  statute  of  limitations,  the  defendant  does  not  con« 
fess  that  he  ever  promised  at  all.  So  in  a  replication 
.  to  such  a  plea,  that  the  plaintiff  was  out  of  the  country, 
he  does  confess  that  the  five  years  have  elapsed.  So  m 
.pleading  a  release,  it  is  not  necessary  to  admit  the  ex- 
ecution of  the  bond,  &c. 

No  authorities  can  be  produced  in  support  of  such 
an  objection. 

Jl9  to  payments  of  money y  it  appears  from  the  account 
itself,  that  Wilson,  after  the  notes  became  due,  received 
more  cash  from  A.  and  W«  Ramsay  than  they  received 
from  him ;  and  it  is  evident,  that  the  cash  transactions 
were  mere  matters  of  mutual  accommodation,  by  loans 
of  small  9um»  for  short  periods  of  time. 

As  to  the  first  bill  of  exceptions^  it  is  said,  that  the 
plaintiff  ought  to  have  produced  his  letters  testamentary 
on  the  trial ;  and  that  a  judgment,  in  this  suit,  would 
not  be  a  bar  to  an  action  by  the  rightful  executor. 

This  we  deny.  In  a  suit  brought  by  the  name  of 
John,  it  is  not  necessary  on  the  trial  of  the  general  issue 
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to  |irove  that  die  plaintiiF  was  baptized  by  that  nitae. 
So  if  the  plaintiff  sue,  as  executor,  when  be  is  Only  ad* 
ministrator,  and  no  advantage  taken  by  plea  in  abate-^ 
ment,  it  is  not  necessary,  on  &e  trials  to  prodjy^se  letters 
testamentary. 

The  3d  and  4th  bills  of  exception  raise  two  giies* 
tions. 

1.  Whether  the  assignment  ought  to  have  been 
proved,  on  the  trials  to  be  for  value  received* 

3*  Whether  the  assignment  onihe  note  varies  from 
that  stated  in  the  declaration. 

It  is  said,  that  the  probata  and  the  allegata  ihust  pre- 
cisely agree.  This  is  not  the  law.  It  is  sufficient  if 
they  agree  in  substance.  In  an  action  of  assault  and 
battery,  the  declaration,  alleging  it  to  be  done  'with 
sticks,  staves  and  swords,  is  sufficiently  suppqrted  by 
evidence  that  the  defendant  pulled  the  plaintiff's  nose. 
Sd  if  ihe  declaration  allege,  that  goods  were  sold  and 
delivered  at  the  request  of  the  defendant,  it  is  sufficient 
to  prove  thdt  the  defendant  reluctantly  received  them 
at  the  solicitation  of  the  plaintiff.  It  is  only  necessary 
to  prove  the  material  averments  to  be  substantially 
true. 

The  substance,  in  the  present  case,  is  the  note  and 
the  assignment.  The  manner  is  totally  immaterial.  No 
form  of  assignment  is  prescribed  by  »the  act  of  assem* 
bly ;  and  it  is  not.  necessary,  under  die  act,  to  state  the 

Erecise  words  of  the  assfgnmeat.  If  the  assignment 
lad  been  in  consideration  of  a  horse  received,  it  would 
have  been  sufficient  to  have  stated,  generally,  that  it  was 
for  value  received.  The  words  without  recourse  do  not 
imply  wiM^^  value^  nor  do  they  alter  the  effect  of  the 
assignment  as  it  regards  the  defendant.  The.  declara- 
vtion  does  not  pretend  to  set  forth  the  assignment  in  hoc 
-verba  ;  and,  therefore,  the  case  from  Doug*  6§5j 
does  not  apply,  2  Soli.  658,  dolman  v.  Borough.  Doujj^ 
1939  ^^  ^^S  ^*  ^y* 
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Wn^w         MAftraAXt,  Ch.  J.  Doei  ncyt  your  defence  rety  oa 
CosMAv't    ^'^  b«ing  w>  value  received  ? 

B)t«OVTOm4 

Simmi%  I  contend  not.  I  sj^all  presently  take  the 
distiiittion* 

WasbingTov,  J«  The  departure  it  alleged  upon 
that  ground. 

Simnum  A  moral  obligation  on  the  part  of  A*  and  W. 
Ramsay  is  aiufficient  cobsideration  for  the  assignment. 
They  were  bound  in  honesty  and  good  faith  to  assign, 
and  that  it  sufficient  to  support  the  allegation  of  value 
received. 

The  maker  of  the  npte  has  no  right  td  inquire  into 
the  consideration  which  passed  between  &e  assipior 
and  assignee. 

If  the  note  had  not  been,  from  the  first,  held  in  trust 
for  Codman,  the  defendant  might  have  ottiet  all  his 
claims  against  the  Ramsays,  which  were  due  before  no* 
tice  of  the  assignment. 

.  No  offset  against  the  trustee  can  be  set  up  against 
eeetui  que  trueU  The  authorities  cited  in  Winch  and 
JCeehf  can  be  produced  if  the  court  should  require  it. 

Marshall,  Ch.  J.  There  is  no  necessity  to  pro* 
duce  authorities.  There  can  be  no  question  on  that 
point.  If  the  agent,  appointed  to  collect  a  debt,  is  ini* 
debted  to  the  debtor,  the  Utter  cannot  offset,  against  the 
debt  due  from  him  to  the  principal,  claims  against  the 
agent.  It  cannot  be  contested.  No  roan  ever  thought, 
that  a  person  who  employs  an  agent  to  collect  his  debts, 
by  this  agrees  to  take  on  his  hands  the  debts  owing  by 
his  agent  to  his  debtors,  instead  of  looking  to  the  origin 
nal  debtors  themselves. 

C.  Lee,  in  reply. 

1st«  As  to  the  letters  testamentary^ 
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The  act  of  Copgretft  does  not  take  away  the  BteeMi* 
^  of  giving  notice  to  the  other  party*  It  does  not  ea- 
•entially  alter  the  lafrr  on  that  aubject.  By  that  law  a 
Mcire  Jaciaa  must  have  issued  and  would  have  be«n  re- 
turnable to  the  next  term.  One- of  the  clauses  of  each 
act  is  in  the  same  words.  I'he  act  of  congress  is  eqoallv 
applicable  to  the  death  of  plaintiffs  and  defendants*  A 
scire  factM  must  issue  in  both  cases*  And  if  it  had 
issued,  the  defendant  Would  have  been  in  time* 

2d.  .The  plaintiff  ought  to  have  produced  his  htters 
tesumentary  at  the  trial,  to  support  his  title,  on  the 
issue  of  nil  deietm 
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This  has  been  spoken  to  before* 

9d*  As  to  the  demurrer. 

It  is  an  answer  to  the  case  of  Winch  v.  Kecfy^  1  T.  J?. 
619,  that  in  our  case  the  demurrer  is  special^  in  the 
other  it  was  general.  It  will  also  appear,  that  in  that 
case,  the  facts  of  the  pleas  were  expressly  admitted  in 
the  replication.  The  demurrer  there  was  for  the  pur* 
pose  of  bringing  into  consideration  an  important  ques- 
tion  of  law. 

The  1st  cause  of  demurrer  assigned  is,  that  the  re- 
plication is  a  departure*  It.  is  only  necessary  to  l^now 
what  the  declaration  is* 

The  expression,  for  value  received^  means  value  re- 
ceived by  the^deCendant  of  the  Ramsays,  and  by  them 
of  the  plaintiff.  The  declaration  states  it  to  be  Ram* 
say's  debt,  the  replication  alleges  it  to  be  Codman's 
debt* 

4th*  The  variance  between  the  declaration  and  the 
note  offered  in  evidence,  is  material*  If  they  had  pro- 
duced a  note  assigned  for  value  received,  the  plea  of 
bankruptcy  of  the  Ramsays  would  have  been  good.  If 
they  had  proved  their  declaration,  they  would  have  de- 
feated their  action,  it  is  admitted,  however,  that  it 
would  be  a  question  of  some  dotibt,  whether  the  vari- 
wee  would  be  absolutely  fatal  if  the  action  were  on  a 
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parol  agreement,  upon  the  authority  of  the  note  at  the 
end  of  the  case  of  Bristowv.  Wright ^  Dsug.  669,  (3d 
edition)  which  confines  this  strictness  of  pleading  to 
records  and  written  contracts.  But  the  present  action 
is  upon  a  written  contract,  and,  therefore,  according  to 
all  the  authorities,  a  niisrecital  is  fatal. 

5th;  As  to  the  bill  of  exceptions  respecting  the  tes- 
timony, it  is  only  necessary  to  read  the  prayer  of  the 
defendant  to  the  court,  (without  intermixing  the  testi* 
mony  offered  by  the  plaintiff,  which  only  confuses  the 
question)  to  show  the  impropriety  of  the  court's  de» 
cision. 

The  amount  of  the  prayer  is,  that  the  payments  ought 
to  be  presumed  to  be  made  on  the  notes,  unless  it  is 
proved  that  they  were  made  for  some  other  purpose, 
or  on  some  other  account.;  it  having  been  proved  that 
the  Ramsays  liad  no  right  to  demand  money-  from  the 
defendant,  except  on  account  of  those  notes. 


March  6« 
delivered  the  opinion  of  the 
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The  first  question  which  presents  itself  in  this  case  is, 
was  the  defendant  entitled  to  oi/et  of  the  letters  testamen- 
tary at  the  tertn  succeeding  that  at  which  the  executor 
W$i8  admitted  a  plaintiff  in  the  cause  ? 

It  is  contended,  on  the  part  of  the  defendant,  that  on 
the  suggestion  of  the  death  of  either  plaintiff  or  ^defend- 
ant, a  scire  faciai  ought  to  issue,  b  order  to  bribg  in  his 
representative  ;  or,  if  a  scire  facias  should  not  be  requir- 
ed, yet,  that  the  opposite-  party  should  have  the  same  time 
to  plead  and  make  a  proper  defence  as  if  such  process  had 
been  actually  sued* ' 

The  words  of  the' act  of  congress  do  not  seem  to  coun- 
tenance this  opinion.  They  contemplate  the  coming  in  of 
the. executor  as  a  voluntary  act^  ana  give  ik^'scire facias 
to  bring  him  in,  if  it  shall  be  necessar}',  and  to  enaUk  the 
court  ^^  to  render  such  judgment  against  the  estate  of  the 
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deceased  partyv'  ^^  as  if- the  executor  or  administrator  had 
voluntarily  made  himself  a  par^*  to  the  suit.^  From  the 
language  of  the  act  this  may  be  done  instante  •  The 
opinion,  that  it  is  to  be  done  on  motion,  and  that  the  party 
may  immediatdv  proceed  to  trial,  derives  strength  from 
the  provision,  tdat  the  executor  or  administrator,  so  b^ 
commg  a  party,  may  have  one  continuance*  This  provi- 
sion shows,  that  the  legislature  supposed  the  circum- 
stance of  making  the  executor  a  party  to  the  suit,  to  be 
no  cause  of  delay.  But  as  the  executor  might  require 
time  to  irform  himself  of  the  proper  defence,  one  con- 
tinuance was  allowed  him  for  that  purpose.  The  same 
reason  not  extending  to  the  other  party,  the  same  indul- 
gence is  not  extended  to  him. 

There  is,  then,  nothing  in  the  act,  nor  is  there  a^y  thing 
in  the  nature  of  the  provision,  which  should  induce  an 
opinion,  that  any  delay  is  to  be  occasioned  where  the  exe- 
cutor makes  himself  a  party  and  is  ready  to  go  to  triaL— 
Unquestionably,  he  must  show  himself  to  be  executor,  un- 
less the  fatt  be  admitted,  by  the  parties  ;  and  the  defend- 
ant may  insist  on  the  production  of  his  letters  testamen- 
tary, before  he  shall  be  permitted  to  prosecute  ;  but  if  the 
order  for  his  admission,  as  a  party,  be  made,  it  is  too  lato 
to  contest  the  fact  of  his  being  an  executor. 

If  the  court  has  unguardedly  permitted  a  person  topro- 
secute  who  has  hot  given  satisfactory  evidence  ol  his 
right  to  do  so,  it  possesses  the  means  of  preventing  any 
mischief  from  the  inadvertence,  and  will  undoubtedly  em- 
plov  those  m^ans. 

The  second  point  in  the  case' is  the  demurrer  of  the 
defendant  to  the  plaintiiF's  replication. 

Two  causes  of  demurrer  are  assigned.  1st.  That  it 
is  a  departure  from  the  declaration.  2d.  That  the  ple^^ 
ought  to  have  been  traversed,  and  an  issue  tendered 
thereon. 

On  the  first  cause  of  demurrer,  some  difference  has  ex- 
isted in  the  court,  but  the  majority  of  the  judges  concur 
in  the  opinion,  that  the  replication  fortifies^  and  does  not 
depart  from  the  declaration* 
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The  avennent,  that-  the  Msignment  was  for  valoe  re« 
oeived^  ifl(  an  immaterial  averment.  The  assignee,  without 
value,  can  as  well  maintain  his  action  aa  the  assignee,  on  a 
valuable  consideration.  It  b,  therefore,  mere  surplusage, 
and  does  not  require  to  be  proved  ;  nor  does  it  affect  we 
substantial  part  of  the  declaration.  It  is  also  the  opinion 
of  a  part  ol'  the  court,  that  the  duty  created  by  the  trust, 
and  which  was  discharged  by  .the  assignment,  may  be 
considered  as  constituting  a  valuable  consideration  to 
support  the  avernient,  and  prevent  the  replication  from 
being  a  departure  from  the  declaration. 

2d.  The  second  cause  of  demurrer  is  clearly  not  main- 
tainable.  The  matter  of  the  replication  does  not  deny, 
but  avoids  the  alleffations  of  the  plea,  and,  consequently, 
the  conclusion  to  the  court  is  proper. 

It  has,  indeed,  been  argued,  that  the  replication  is  faul- 
ty, because  it  does  not  confess  the  matter  alleged  in  the 
plea ;  but  this  is  not  assigned  as  a  cause  of  demurrer, 
sAid  it  is,  therefore,  pot  noticed  by  the  court. 

The  demnrrer  having  been  overruled,  several  excep- 
tions were  taken  at  the  trial  to  the  opinion  of  the  court. 

The  first  was  to  the  admission  of  the  note  as  evidence. 
This  was  objected  to,  because  the  declaration  averred  the 
note  to  be  assigned  for  value  received,  and  the  assignment 
contained  no  expression  of  a  valuable  consideration;  but 
was  declared  to  be  made  ^^  without  recourse."  As  the 
assignment  is  not  set  forth  in  hctc  verba^  this  exception  is 
so  clearly  unmaintainable  that  it  will  require  only  to  be 
Inentioned* 

The  3d  exception  requires  more  consideration.  It  is, 
that  dthough  the  avermelnt  that  the  assignment  was 
made  for  value  received  was  immaterial  yet  the  plaintif, 
having  stated  the  fact  in  his  declaration,  is  bound  to  prove 
iL  In  support  of  this  position,  Brtatow  v.  WrightyDoug. 
655,  has  been  quoted  and  relied  on. 

The  strictness  with  which,  in  England,  a  plaintiff  is 
bound  to  prove  the  averments  of  his  declaration,  al- 
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thou^  the7  may  be  immaterial,  seems  to  have  relaxed 
from  iu  original  rigour* 

The  reasons  stated  hy  Lord  Mansfield^-  in. the  case  re«> 
ported  by  Douglas^  for  adhering  to  the  rule,  do  not  ap« 
ply  in  the  United  States,  where  «os^  are  not  aflFected  by 
the  length  of  the  declaration* 

Examining  the  subject  with  a  view  to  the  great  princi^ 
pies  of  justice,  and' to  those  rules  which  are  c^culatedfor 
the  preservation  of  right  and  the  prevention  of  injury,  qq 
reason  is  perceived  for  requiring  the  proof  of  a  perfecdy 
immaterial  averment,  unless  that  averment  be  descriptive 
of  a  written  instrument,  which,  by  bemg  untruly  describe* 
ed,  may.,  by  possibility,  mislead,  the  opposite  party. 

Where,  then,  the  averment  ii>  the  declaration  is  of  a 
fact  dehors^  the  written  conp*act,  which  fact  is  in  itself  im^ 
material,  it  is  the  opinion  of  the  court  that  the  party  mak« 
ing  the  averment,  is^not  bound  to  prove  it* 

In  this  case^  tne'  averment,  that  the  assignment  was 
made  for  value  received,  is  the  averment  of  a  fact^ 
which  is  perfectly  immaterial,  and  which  forms  no  part 
of  the  written  assignment ;  nor  is  ittiverred  to  be  i| 
part  of  it)  It  is  an  extrinsic  fact,  showing  how  the 
right  of  action  was  acquired,  but  which  contributes 
nothing  towards  giving  that  right  of  action*  The 
party  making  this  useless  averment  ought  not  to  be 
i>ound  to  prove  it* 

No  case  which  has-  been  cited  at  bar,  comes  up  to 
this* .  The  averments  of  the  declaration,  which  the 
plaintiff  has  been  required  to  prove,  are  all  descriptive 
of  records,  or  of  written  contracts  ;  not  of  a  fact,  at 
the  same  time  extrinsic  and  immaterial*  The  court  is, 
therefore,  unanimous  in  the  opinion,  that  this  exception 
cannot  be  maintained* 

In  the  progress  of  the  trial,  the  counsel  for  the  4e* 
fendant,  in  the  court  belbw,  also  required  that  court  to 
instruct  the  jury,  that  unless  the  plaintiff  could  show 
that  the  Ramsays,  who  were  his  agenu»  bad  the  power 
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Wit^foy  to  collect  some  other  debt  from  the  defendant,  the  pay* 
CoDMAit't  ^^^^^  made  by  him,  to  them,  should  be  credited  on 
KkscuTou.  the  notes  given  to  them  in  trust  for  Codman,  which  in« 
structioil  the.  court  very  properly  refused  to  g:ive. 

Independent  of  the  proof  made  by  the  plaintiff,  that 
the  sums  of  money  received  by  th^  Ramsays  from 
Wilson,  were  really  on  their  own  account,  the  in- 
structioii  would  not  have  been  proper  as  this  case  ac-' 
tually  stood.  There  was  a  running  account  between 
the  Ramsays  and.  Wilson,  V^ho  had  large  transactions 
with  each  other,  and  who  reciprocally  advanced  large 
sums.  This  running  account  is  not  stated  by  the  de* 
fendant,  in  the  proposition  for  the  opinion  of  the  court*. 
The  effbct  it  produces,  is  to  make  it  proper  for  Wilson 
to  prove,  that  advances  made  by  him  to  the  Ramsays^ 
were  not  designed  to  satify  their  particular  engagements 
with  each  other,  biit  were  intended  to  discharge  the 
debt  due  to  Codman.  Terms  art  improperly  used  in 
the  bill,  which  imply  a  fact  contradicted  by  the  testi- 
mony. The  word  payment  is  used  instead  of  the 
word  advance,  andthisi  at  first  view,  may  produce  an 
obscurity,  which  is  dissipated  on  investigating  the 
record* 

The  judgment  is  to  be  affirmed  ifith  costs* 
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THIS  was  a  writ  of  errorto  ^  The  court  for  the  trial 
of  impeachmento  and  correction  of  errors,  inthesute 
of  New. York,"  under  the  act  of  congress,  of  the  %44h 
September^  1789,  }25,  vol.  1,  p.  63,  which  gives  the 
supreme  court  of  the  United  Sutes,  appellate  juris- 
4iction  upM  a  judgment  m  the  highest  court  of  a  state, 
in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question,  the  cooitrttction  of  any  clause  of  a 
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statute  of  the   United  States,    and  the  decision  is     Halliy 
agati)8t  the  right,  privilege  or  exemption,  speciaUy  »et  ^^^  *owiik 
up  or  claimed  by  either  party,  under  such  statute*  JbvkVavo 
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The  action  was  upon  a  policy  of  insurance,  and  the 

only  cjaestion  to  be  decided  by  this  court  was,  whether  ^er^to^^ake 

the  risk  insured  was  illegal,  under  the  act  of  congress  reptin,  and 

fcommonly  called  the  non4ntercourse  law)  of  the  IZth  prevenud  by 

June^  1798,  voL  4,  p*  129.     For,  although   another  thcofficeMof 
■^^J  .  1  |V         ,,        the  French 

question  appears  to  arise  upon  the  record,  s\z.  whether  goTcrnment 

a  condemnation  in  a  foreign  court,  as  enemy's  proper-  fnm  reUdini^ 

ty,  be  conclusive  evidence  of  diat  fact,  yet  this  court  l***^  o" jfinsl 

is  prohibited  by  the  same  25th  section  of  the  act  of  fiJ^'tJSnr 

1789,  to  consider  any  other  question  than  that  whjch  away  anj; 

jrespects  the  construction  of  the  statute  in  dispute.        ^ni^  in  ex- 
changee but 

On  the  trial  of  the  general  issue,  a  special  verdict  bUU,^^might 
was  found,  containing  the  following  facta :  purcbaie  and 

take    away 

That  on  the  27th  day  of  April,  1709,  the  defen.  SShillJiilSS*. 
dants,  for  a  premium  of  25  per  cent,  insured  for  the  ring  the  pen* 
plaintiflb,  against  all  risisj  1^000  dollars,  upon  twenty*  •^^V  ^  ^« 
five  thousand  pounds  weight  of  coffee,  valued  at  20  cents  2Sof  thelSth 
per  pound,  on  board  the  sloop  Nancy^  from  Hispaniola  June,  179a 
to'  St.  Thomas.     That  in  the  margin  of  the  policy  was  Andiuchvoy. 
inserted  a  clause  in  the  following  words  :  "  warranted  [|S]L,J*^"** 
the  property  of  the  plaintiffs,  all  Americans,''  but  that  to  avoid^th# 
the  wordtf  all  AmericariM^  were  added  after  the  policy  intunn«B« 
was  subscribed;  that  the   sloop  Nancy  was  built  at 
JRhode-Island,  and  belonged  to  citizens  of-  the  United 
Sutes,  resident  in  Rhode*Island,as  well  when  she  left 
that  state  as  at  the  time  of  her  capture,  and,  being 
chartered  by  the  plaintiffs,  sailed  from  New-Port,  in 
Rhode-IslaAd,  on  the  12th  day  of  December,  in  the 
year  1798,  on  her  first  voyage  to  the  HavaAna ;  that  in 
the  course  of  the  said  voyage,  she  was  compelled,  being 
In  distress,  to  put  into  Cape*Prancois,  in  the  island  of 
Hispaniola,  a  country  in  die  possession  of  France^ 
where  she  arrived  on  the  5th  day  of  January,  1799 1 
that  the  captain  and  supercargo  of  die  sloop  were  part, 
owners  of  the  cargo,  and  are  two  of  the  plaintift.i^ 
this  suit ;  that  having  so  put  into  Cape«Francois,  the 
cargo  was  landed  to  repair  the  vessel ;  that  the  public 
oficersi   acting  linder  the  French  government  there» 
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Halubt  took  from  them  nearly  all  iht  provisioos  on  board  ^ 
airv  BowwE  j^j^p^  and  the  captain  and  supercargo  were  permitted 
fsvn  AVB  ^o  sell,  and  did  sell^  the  renuinder  to  diflFerent  persona 
oTxssi.  there  ;  that  the  captain  and  supercargo  made  a  contract 
with  t^e  public  olicers,  by  which,  they  were  to  be  paid 
for  the  provisions  in  thirty  days,  but  the  payment  was 
Hot  made  ;  that,  with  the  proceeds  of  the  remaining 
parts,  of  the  cargo,  they  purchased  the  whole  of  the 
cargo  which  was  on  board  at  the  time  of  |he  capture, 
iand  also  seventeen  hogsheads  of  sugar,  which  they 
aent  home  to  New*York^  on  freight  i  that  the  said 
opLctn  forbade  the  said  master  and  supercargo  of  the 
sloop,  from  taking' on  board  the  cargo  landed  from  the 
aaid  visssel,  or  from  conveying  from  the  said  island  any 
specie,  by  reason- whciKOi,  they  were  compelled  \,o  sell 
the  same,  and  to  take  the  produce  of  that  country  itk 
payment ;  that  the  sloop,  with  thirty  thoiisancl  weight 
of  coffee  on  board,  twenty-five  thousand  pounds  weight 
of  which  was  intended  to  be  insured  by  the  present 
policvt  sailed  from  Cape-Francois,  on  the  23d  day  of 
f'ebfuary,  in  the  year  last  aforesaid,  on  the  voyage 
mentioned  in  the  policy  of  insurance,  having  on  board 
the  usual  documents  of  ai)  American  vessel ;  that  the 
sloop,  in  th^  course  of  her  said  Voyage,  was  captured 
by  a  British  frigate,  and  carried  into  the  island  of 
Tortola,  and  vessel  and  cargo '  libelled,  as  well  forbe* 
ing  the  property  of  the  enemies  of  Great*Britain,  as 
for  being  the  property  of  American  citizens,  trading 
contrary  to  the  laws  of  the  United  Sutes ;  that,  at  the 
time  of  the  capture  of  the  sloop,  besides  the  docu* 
ments  aforesaid!,  the  following  paper  was  found  on 
board :  *^  Liberty,  Safe  Conduct,  Equality— —At  the 
Cape,  1 1th  Thetmidor,  sixth  year  of  French  Repub* 
lie,  one  and  indivisible^  'rhe;General  of  division  ai|d 
private  agent  of  the  Executive  Directory  at  St.  Do« 
mingo,  requests  the  officers  of  the  French  navy  and 
privateers  of  the  Republic,  to  let  pass  freely  die 
American  vessel  called  the 

master,  property  of  Mr.  E^  Bom  Jenks,  merchants  at 
Providence,  state  of  Rhode-Ishmd,  in  the  United 
States,  arrived  from  the  sai^  pl^ce  to^tbe  Cape^Fran- 
tbis,  for  trade  and  business.  The  Citisen  French 
Consul,  in  the  place  where  the  said  vessel  shall  be 
ihitdouty  is  invited  to  fill  with  her  mme,and  the  ci^ 
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Iftitt^s^  the  blank  left  on  diese  presents ;  in  at^statfon     HMtar 
0f  which  he  will  please  to  set  his  hand  hereupon.  ^"*  ^<>!"* 

f Signed)  J.  HEDOtJVILLE.        Jmkiaii^ 

(Signed;       Gauthxxr^  the  General  Secretaiy      othssil 

of  iht  Agsncy."      »     -  - 

which  paper  was  reteived  on  board  the  sloop  at  Cape« 
Francois,  and  was  on  board  when,  she  left  that  place ; 
that  the  property  insured  by  the  policy  aforesaid,  was 
daimed  by  the  said  Zebedee  Hunt,  and  was  condemned 
by  a  sentence  of  the  said  court  of  Vice-AdmiralQr, 
fak  the  following  words  :  ^  that  the  said  sloop  Nanpy, 
and  cargo  on  boards  churned  by  the  said  Zebedee 
Hunt,  as  by  the  proceedings,  will  show  to  be  enemy's 
property,  and  as  such,  or  otheiwise,  liable  to  confisca* 
tion,  and  condemned  die  same  as  good  and  lawful  prise 
to  the  captors/'.  That  the  plaintiffs  arc  Americans^ 
and  were  owners  of  the  property  insured,  and  that  the 
same  was  duly  abandoned  to  the  underwriters* 

That  part  of  the  act  of  congress,  wluch  the.  underwri- 
ters contended  had  bee^  violated  by  the  defendants  in 
error,  b  as  follows  : 

Sec*  l.\pe  it  enacted^  8tc.  ^*  that  no  ship  or  vessely 
'  owned,  hired  or  employed,  wholly  or  in  part,  by  any  per- 
son {resident  within  the  United  States,  and  which  shall 
depart  therefrom  after  the  first  day  of  July  next,  shall  be 
allowed^o  proceed,  directly,  or  from  any  intermediate 
port  or  place,  to  any  port  or  place  within  the  territory  of 
the  Frctoch  republic,  or  the  dependaacies  thereof^  or  to 
any  place  in-  the  West-Indies,  or  elsewhere,  under  the 
acknowledged  government  of  France,  or  shall  be  employ *> 
edjn  any  traffic  or  commerce  with  or  for  any  person  resi- 
dent within  the  jurisdiction  or  Wider  the  authority  of  the 
French  republic.  And  if  any  ship  or  vessel,  in  any 
voyage  thereafter  commencing,  and  before  her  return 
within  the  United  States,  shall  Be  voluntarily  carried,  or 
Suflfered  to  proceed  to,  any  French  port  or  pbce  as  afore- 
said, or  9haU  be  employed  as  aforesaid^  contrary  to  the 
intent  hetdof,  eveiy  such  ship  or  vessel,  together  with 
her  cargo,  shall  be  forfeited,  and  shall  accrtte,H  8cc, 
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Hallst  Sec.  3,  enacts,  that  after  the  first  of  July,  1 TM,  no 
AiTD  BowvK  clearance  for  a  foreign  voyage  shall  be  granted  to  any 
jEwti  AN©  ^^V?  ^^  vessel,  owned,  hired  or  employed,  wholly  or  in 
OTRBftt.  part,  by  any  person  resident  withm  the  United  States* 
until  a  bond  snail  be  given,  in  a  sum  eoual  to  the  value  of 
the  vessel  and  cargo,  ^^  withcotuRtion^  tnat  the  same  shall 
not,  durine  her  intended  voyage,  or  before  her  return 
within  the  IJnited  States,  proceed  or  be  carried,  direcdy 
or  indirectly,  to  any  port  or  place  within  the  territory,  of 
the  French  republic,  or  the  dependencies  thereof  or 
any  place  in  the  West- Indies,  or  elsewhere,  under  the 
acknowledged  government  of  France,  unkn  by  duireu 
^tveather^  or  want  of  provisional  br  by  actucd  force  or 
vioienccy  to  be  fully  proved  and  manifested  before  the 
acquitunce  of  such  bond ;  and  that  suck  vessel  u  not, 
and  shall  not  *be  employed^  during  her  intended  voyage, 
or  before  her  return,  as  aforesaid,  in  any  traffic  or  com* 
metce  with  or  for  anypenon  resident  within  trie  tcrritoru 
of  that  repu^liCf  or  in  any  of  the  dependencies  thereof* 
June  13<A,  1798.     VoL  4,  p.  129. 

Mason^  for  the  pbuntifTs  in  error.  If  the  insurance 
was  upon  an  illegal  transaction,  the  defendants  in  error 
have  no  rig^t  to  recover.  The  only  question  for  the  con- 
sideration of  this  court  is,  whether  it  t^  a  transaction 
prohibited  by  the  act  of  congress.  If  the  purchase  of 
this  cargo  in  CapcFrancois  was  lawful,  the  policv  is  good.. 

The  first  section  of  the  'act  has -two  branches,  and  con- 
templates two  separate  offences— 1st.  That  no  vessel 
shall  be  allowed  to  ^  to  a  French  port.  But  tins  prohi- 
bition must  be  subiect  to  the  general  principle,  that  the 
act  of  God,  qr  of  the  public  enemy,  shall  be  an  excuse. 

Sd.  That  if  driven  into  such  port  by  distress,  or  in- 
voluntarily carried  m,  yet,  there  shaU  be  no  trade  or 
traffic 

llie  words  are,  ^^  if  any  vessel  shall  be  voluntarily  car- 
ried, or  suffered  to  proceed  to  any  French  port  or  place 
as  aforesaid,  or  shall  be  employed  as  aforesatdJ^  The 
going  in  must  be  voluntary ^  but  the  legislature  carefully 
omit  the  \vorA  voluntarily y  when  speaking pf  the  offence, 
of  trading ;  for  all  tradbg  must  be  voluntary ;  it  cannot 
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be  by  compulsion.  The  object  was  to  prevent  intercourse,  IUllbt 

and  the  statute  only  makes  the  saW  savine  of  the  for-  ^""^  Bowh» 

feiture,  wUch  a  court  would  have  msAle  without  such  a  jBNKt  avd 

saving  clause.  otrbm. 

The  condition  of  the  bond  mentioned  in  the  2d  section, 
confirms  this  construction  of  the  Ist.  It  is  divided  bto 
two  dauseSf  agreeably  to  the  two  offences  to  be  provided 
against.  The  proviso,  "  unless  by  distress  of  weather^'^ 
&c«  is  annexed  only  to  the  offence  of  going  into  the  port, 
but  there  is  no  saving  or.  exception  as  to  the  offence  of 
trading. 

If  she  had  not  been  driven  in  by  distress  of  weather, 
she  would  have  been  liable  to  forfeiture  under  the  first 
offence.-  But  having  been  employed  in  traffic  with  per- 
sons resident,  &c.  she  is  equally  liable  to  forfeiture  under 
the  second,  and  the  condition  of  the  bond  has  been  sub* 
stantially  broken. 

The  special  verdict  states,  ^^  that  the  captain  and  super- 
cargo were  permitted  to  seU,  and  did  sell  the  residue  of 
the  cargo  to  different  persons  there."  Here  was  no  com- 
pulsion. This  selling  was  a  violation  of  the  law  ;  but  it 
18  not  that  which  avoids  this  policy.  The  fault  was,  that 
with  the  proceeds  of  those  sales,  the  plaintiffs  below  pur- 
chased the  cargo  insured.  There  was  no  compulsion  to 
do  this,  except  what  I  shall  presently  notice,  as  stated  in 
the  verdict. .  It  will  .  robably  be  contended  that  the  fol- 
lowing words  of  the  verdict  show  a  compulsion,  viz* 
^  thnt  the  said  officers  forbade  the  said  master  and  super- 
cargo frum  taking,  on  board  the  cargo  landed  from  the 
said  vessel,  or  from  conveying  from  the  said  island  any 
specie,  by  reason  whereof y  they  were  compelled  to  sell 
the  same",  and  to  take  the  produce  of  that  country  in  pay- 
ment." .But  this  is  only  the  reasoning  of  the  jury,  and 
the  words,  ty  reason  whereof  show  what  kind  of  com- 
pulsion it  was,  and  that  it  was  not  that  inevitable  neces- 
sity which  can  excuse  the  express  violation  of  the  law. 
The  owners  ought  to  have  said  to  them,  if  you  forbid  us 
to  take  away  our  property,  we  must  leave  it,  and  look  to 
our  government  for  an  indemnification ;  for  they  have 
forbidden  us  ^o  sell  it  to  you,  or  to  purchase  a  Xiew  cargo. 
The  forbiddmg  them  tq  relade  their  goods,  and  to  take 
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^AMT     away  specie,  was  no  compuhicm  to  purchase  produce* 
AHD  BowHE  j^  verdict  docs  not  state  that  the  master  or  supercargo 
attempted  to  resist  tfie  force ;  it  may  be  wholly  a  cdour* 
able  tratisaction. 

The  act  of  the  27th  February  ^  1800,  voL  S^p*  15,  shows . 
what  the  construction  of  that  of  1798  ought  to  be.  The 
ddi  section  of  the  former  provides,  that  in  case  (he  vessd 
shall  be  compelled,  by  distress  gr  superior  force,  to  go  into 
a  French  port,  and  shall  there  necessarily  unlade  and  der 
liver,  or  shall  be  deprived  of  any  cargo  then  on  board,  the 
master  may  receive  payment  in  bills  of  exdiange,  money 
or  bullion,  and  no(  otherwise,  *^aild  shall  not  thdreby  be 
uhdcrstood  to  contravene  this  law.'' 

This  b  a  clear  implication^  that  If  there  had  not  been 
such  an  express  permission  to  receive  payment  in  bills  of 
exchange,  money  or  bullion,  it  would  have  beei)  a  contra- 
vention of  the  law  ;  and  that  law,  excepting  this  provt* 
sion,  b  subspmtially  the  same  as  tfle  ls(W  of  1798. 

^dr^^,  contra.  I  mi^  safely  agree  to  the  first  pot 
qitibn  taken  by  the  opposite  counsel,  that  the*  1st  secuon 
of  the  act  of  1 798  create)  two  distinct  offences.  .But  this 
is  not  so*  'I*he  whole  constitutes  but  one  off<^nce. 

.  How '  is  a  ship  to  be  'employed  in '  traffic  ?    '  She  must 
bring  and  carry.    If  she  did  not  go  yoluptarily,  she  was 
not  employed  in  trafficking.    If  the  master  sell  thecargo^ 
under  such  circumstances,  the  vessel  ia  not  employed  in^ 
traffit. 

But  if  the  act  creates  two  separate  offences,  how  js  the 
wessel  employed  in  the  traffic  i  She  did  riot  carry  the 
cargo  there  voluntarily.  But  it  being  there,  and  landed^ 
necessarily  landed,  how  b  the  vessel  concerned  in  th^ 
dales  and  purchases  made  by  the  master  ?  The  necessity 
of  repairing  the  vessel  is  as  ^much  an  excuse  for  landing 
the  cargo,  as  stress  of  weather  was  for  going  in* '  The 
master  was  forbidden  ta  relade  It.  But'  a  difference  if 
taken  between  frohibition  and  'prevention*  It  is  said  that 
the  forbidding  is  not  preventing^.  But  b/  whom  was  tho 
prohibition?  by  the  officers  of  the  government,  having- 
authority  and  power  to  carry  the  prohiUtion  into  efibct^ 
II  was,  therefore,  actual  prevention.  ~ 
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What  was  the  mischidFbtended  to  be  remedied  bjr  the     Ha^Lst 
act  of  congress  ?  Not  such  a  sale  as  this.    It  was  to  pre-  ***  *^^"* 
vent  zvohmtqrt/  intercourse,  not  to  prevent  citizens  of  jMcsAtfo 
the  United  Stat^  from  rescuing  their  property  from  im-      Maau 
pending  loss.  'What  is  traffic  i    A  contract  by  consent  of  ^ 
both  parties.    If  one  is  under  compukioni  it  is  no  con* 
tract,  no  traffic*     The  transaction  disclosed  by. the  ver- 
dict is  only  the  means  of  saving  property  from  a  total 
loss.    The  owners'  were  hot  obliged  to  alMndon,  as  the 
gentleman  contends,  property  thiis  put  in  jeopardy.  The 
master  and  supercargo  were  not  free  agents.    They  were 
not  obliged  to  uke  bills  which  they  knew  would  not  be 

Eid.  If  I  could  have  had  a  doubt  upon  this  case,  it  would 
ve  been  removed  by  the  decisions  of  the  circuit  courts 
9f  the  United  States.  In  a  case  before  one  of  3^ur  ho- 
ifours,*  in  Baltimore,  a  vessel  had  brought  home  from 
the  French  West-Indies  a  cargo  of  the  produce 
of  those  islands,  after  havinjg  been  compelled  to  go 
in  and  sell  her  outward  cargo ;  and  it  was  decided,  that 
the  case  was  not  within  this  act  of  congress.  A  similar 
case  is  undei^tood  to  have  been  decided  by  another  of 
youz  honouts,t  in  New- York.  If  those  cases  were  not 
within  the  law,  I  am  warranted  in  saying  this  is  not. 

Those  decisions  produced  the  3d  section  of  the  act  of 
1800,  which  the  gentleman  has  cited,  and  which  was  in- 
troduced to  shut  the  door  that  had  been  left  open,  it  was 
perceived,  diat  the  law,  as  it  stood  before,  would  give  an 
opportuniQr  of  fraud.  The  3d  section  .Was  enacted  to  take 
away  the  temptation ;  because,  although  there  might  bs 
cases  deaf  of  fraud,  it  was  thought  best  to  sacrifice  these 
particular  cases,  that  fraud  might  be  prevented  in  others, 
Thi^i  section,  therefore,  hsm  given  a  sanction  to  the  deci- 
sions of  the  circuit  courts. 

JCry,  in  reply.  It  is  dear,  that  there  are  two  distinct 
prohibitions  in  the  acu.  The  two  parts  of  the  section  ara 
connected  by  the  disjunctive  ^  or,'^  and  not  by  the  copu- 
lative, **'  and.''  This  is  rendered  still  more  evident  by  the 
form  of  the  oonditian  of  the  bend  described  in  the  Sd'  sec- 
tion. 


*  Judge  J9^a»hiMm. 

t  Judge  Paterton^  in  Se^tenibef,  1799«  in  the  USd  of  lUchardHP 
mtd  othertt  cited  in  1  Qiine^  Krof-Tork  Qu€4,  p.  69. 

VoLHI.  Ff 
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Hai^t ,  Whentrer  you  rety  on  the  necessity,  of  thd  citte  to  jus- 
A%9  ^^^nis  tify  your  acts,  youmust  not  go  b^ond  the  necessity.  AH 
Jsirst  A  t»  beyond  is  voluntary.  In  this  case  it  might  go  to  the  land- 
•7ii«Bt.  ing,  and  to  the  seizure  of  part,  but  not  to  the  sale  of  the 
residuet  The  probability  oi  loss  is  not  necessity.  If  they 
took  pibduce,  it  Was  only  to  avoid  a  greater'los^*  It  was 
not  an  mevitable  necessity. 

Another  fact  shows  that  it  was  trading j^  not  merely 
taKii^g  on  board,  to  bring  home,  property  wiiich  they  were 
oompelled  to  receive.  She  was  not  commg  hovne  with  the 
property  when  she  was  captured,  but  gobg  on  a  trading 
voyage.  And  the  French  pass  states,  that  she  came  to 
Cape  Francois  fiir  trade  muHuainess, 

The  mtention  of  the  act  was  to  prevent  all  trading  and 
intercourse  with  France  or  her  dependencies. 

'  In  the  case  iX,  Baltimore,  before  his  honour,  Judge 
WaBhih^tony  the  vessel  returned  directly  home  to  Balti- 
more with  produce  j  which  sh^  had  Jbeen  compelled  to  take 
or  abandon. 

Aiason^  on  the  same  side.  It  is  said,  there  must 
be  a  pre-existing  intention  to  go  to  a  French  port.  If  the 
sloop  had  arrived  safe  at  the  Havanna,  andbeen  there  sold 
to  an  agent  of  the  French  ^^ovemment,  it  is  dear  she  would 
Imve  been  UaUe  to  forfeiture.  So,  if  the  French  agent, 
who  signed  the  passport,  had  freighted  the  vesseL 

These  ca^es  show,  that  a  pre-exbting  intention  is  not  • 
necessary%  The  construction  contended  for  would,  in- 
deed)  open  a  wide  door  to  fraud,  as  the  gentleman  has 
contended.  It  would  only  be  jiecessary  to  start  a  plank 
in  sight  of  the  port,  and  then  go  in  to  stop  the  leak,  and 
£tit  whole  law  is  evaded,  t 

March  6. 

Marshall,  Ch.  J.  delive];;ed  the  opinion  of  the  court, 
to  the  following  effect : 

The  court  is  of  opinion,  according  to  the  beat  conside- 
l«doii  they  have  been^  able  to  give  the  aubjecti  that  tfaia 
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case  b  not  widun  the  act  of  ooDgreas  of  1798)  uiiualljr     Halut 
qilleclthenoD-uitercounekir.  Airi>  Boinr» 

It  is  contended  bjr  the  counsel  for  the  defendant,  that  ^  ft^MM 
the  circumstances,  stated  in  the  special  veltUct,  do  not  ' 
show  an  absolute  necessity  for  the.  trading  therein  de- 
scribed. And  it  is  said^  the  plaintiff  mig^t  have  aban^ 
doned  the  property,  and  sought  reclress  of  his  govern- 
ment ;  and  that  it  was  hb  duty  to  do  so,  rather  thm  vio- 
late the  laws  of  his  oountrjr«  But  the  court  ia  of  opiniob, 
that  the  act  of  consress.  did  not  i|iqx>se  such  terms  upon 
a  person  who  was  forced  by  stroM  of  weather  to  enter  • 
French  port^  and  land  his  cargo,  and  was  prevented  by 
the  public  officers  bf  that  port  to  relade  and  carry  it  avay^ 

£yen  if  an  actual  and  general  war  had  exbted  be? 
tween  this  country  and  France,  and  the  plaintiff  had  been, 
driven  into  a  French  port,  a  part  pf  his  cargo  seized,  a^d 
he  had  been  permitted  by  the  officers  of  the  port  to  sdl 
the  residue,  and  purchase  anew  Cargo,  l  am  of  opinion, 
that  it  would  not  have  l^en  deemed  i^^icb  a  .traffic  with 
the  enemy  as  would  vitiate  the  policy  ifpon  such  n^ 
cargo. 

The  terms  ot  the  act  of  congress  seenlto  imply  an  in- 
'  tentional  offence  pn  |he  part  of  the  owners* 

The  case  put  of  ^  French  agent  going  tp  the  Havanna, 
and  there  purchasing  the  cargo  for  ifip  ^se  bf  the  French 
government,  under  a  pre-concert  with  dne  owners,  would 
certainly  be  vti  offence  against  the  law ;  but  when  there  is 
no  such  intention ;  when  the  vessel  has  been  absolutely 
forced,  by  stress  of  weather,  to  go  into  a  French  port, 
and  land  her  cafgo  i  when  part  has  been  seized  for  the  u^ 
of  the  government  of  France,  aod  the  master  has  beqi 
forbidden  by  the  public  officers  of  die  iSfort  to  relade  the 
residue,  and  to  sell  it  for  any  thbg  valuable,  except  the 
plx>duce  of  the  countrv,  the  mere  taking  away  such  pro- 
duce cannot  be  deemed  such  a  traffib  as  'n.  oontemtplated 
by  the  Act  of  congress. 

Judgment  affirmed,  with  costs** 

«*  See  the  QpUdon  (f  the  turaeme  courtof  lirew-Tor)c»  in  this  csm^ 
in  1  Cainei*  JV^eo-JVi  CaM#,  Ui  and  that  of  the  Sigh  Cmrtfmr  ^ 
trial  «/*  Impegcktnenu  aid  corrtettan  of  Srrtnp  in  the  nau^'Nemr 
Tari^  deU?ered  by  Lwuinft  ChspceBor,  in  1  Cm^  IftVhTsrA  C(«f# 
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kimtMv   MILLI6AN,  ADMINISTRATOR  OF  MILLI* 

V.  ~  -    

•ftlLitPOB 


Mii.i»««  GAN  *,  MILLEDGE  &  WIFE,* 


A  plM  in       ERROR  to  the  circuit-  court  for  the  district  of 

nyinr  only 

pan  of  thf  The  object  of  the  bill  was  to  recover  from  the  de* 
»*^^  ^^  .fendanu,  as  legatees  and  devisees  of  George  Galphin, 
Sufii*not  *  deceased,  a  debt  due  by  him  to  the  complainanrs  in^ 
sood.  Atneie  testate,  as  surviving  partner  of  Clark  and  Miliigan, 
denial  of  &cu  The  bill .  chains,  that  Clark  and  Milligan  were  mer- 
sIi^iSIKlp^  chants  in  London;  that  Milligan  survived  Clark,  and 
but  not  for  a  that  the  complainant  is  the  administrator  of  Milligan, 
plea.  the  survivor;  that  in  the  year   1770,  they  supplied 

.'^f  ?^®'' George  Galphin  with  goods;  that  in  1773,  Georgjc 
sTnot  a^^o!^  Galphin  requested  them  by  letter  to  supply  goods  to 

ea,  if  the  his  three  sons',  Thomas,  George  and  John,  his  nephew 
laumata  David  Holmes,  attd  John  Parkinson^  under  the  firn^ 
^^2i  out*of  ^^  Galphin  und  Holmes ;  that  on  the  credit  of  G. 
tiie  jttiis^c-  Galphin,  the  elder,  they  shipped  goods,  kc*  to  tl^e 
tion  of  the  said  company* 
eoort. 

proj^'r^et      That  in  1776,  G.  Galphin,  the  elder,  wrote  to  Clark 

It  not  suiR.     and  Milligan,'to  furnish  goods  to  the  said  company,  at 

rie^  ground   ^^\^  g^^y^  \^  Pensacola,  and'  that  he  would  see  Acm 

Ss  b^^'*"*^  P^'^  »  ^^t  relying  on  the  said  engagement,  they  shipr 

ped  further  goods  to  the  said  company  at  Pensacola, 

and  on  the  Slst  of  December,  1780,  G*  Galphin,  tne 

elder,  owed,  sterling. 

Tor  himself,  £U^^0     1  3t 

For  Galphin,  Holines  &  Co,  1,296    5  3 

And,  Jan.  1,  1784,  for  the  Pensacola  firm,'  3,959  15  9 

all  of  which  is  now  due  and  unpaid* 


*  Present,  ManhaUt  Ch.  J.  C%»hing%  Pmenm  and  W€ukklg^9»m 
iQrtices.  ^ 

This  eaase  was. called  for  argument' on  the  Sd  of  Ma^b»  but  the 
^oimel  not  haring  prepared  statements  of  the  points  lor  the  opiirt| 
^pMsblj  is  the  nilc,  tbt  court  refused  tb^n  to  hear  it. 
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TKat  G*  Galphin,  the  elder,  died  testate  in  irsi^or 
1782,  and' duly  appointed  James  Parsons,  John  Gra- 
ham, Laughlin  MKiiUvray,  John  Parkinspn,  William 
Dunbar,  and  his  sons,  John,  Qeorge  and  Thomas 
Galphin,  his  executors;  and  left  real  and  personal 
csute,  sufficient  to  pay  all  his  just  debts. 

That  all  the  executors  declined  die  trust,  excepting 
the  three '  sons ;  that  the  copartnership  of  Galphin^ 
Holmes  &  Co.  was  dissolved  on  the  day  of 

without  any  funds  tor  the  payment  of  their  debts  ; 
that  John  and  George  Galphin,  two  of  the  executbrt, 
never  meddled  with  the  deceased's  estate,  having  been 
long  insolvent,  are  not  within  reach  of  the  process  of 
this  court,  are  unknown  to  the  complainant,  and  gone 
to  places  out' of  his  knowledge. 

That  William  Dunbar  is  dead,  leaving  no  assets  of 
|he  deceased's  estate. 

That  David  Holmes  is  dead,  and  lejft  no  property, 
fothe  knowledge  of  the  complainant. 

That  Thomas  Galphin  and  John  Parkinson  are  out 
of  the  jurisdiction  of  the  court,  and  not  possessed  of 
^ny  property,  to  the  knowledge -of  the  complainant. 

That  John  Milledge,  and  Martha  his  wife,  who  is 
daughter  of  G.  Galphin,  the  elder,  and  a  principal  lega- 
tee and  devisee  under  his.  wrll,  have  received,  and  .are 
possessed  of,  lands,,  negroes,  and  assets  of  the  estate 
of  her  father,  which  came  to  them  by  descent,  devise^ 
or  distribution,  and  liable  to  the  claim  of  the  com- 
plainant. 

That  Thomas,  who  resides  in  South-Carolina,  holds 
no  property  of  the  deceased  in  South-Carolina  ;  that 
the  assets  in  that  state  have  all  b^en  exhausted  in  sa-^ 
tisiying  prior  judgments,  or  otherwise. 

That  all  the  assets  are  in  Georgia,  in  the  hands  of 
Milledge  and -^ife,  who  must  be  considered  as  the 
Hgents  and  trustees  of  the  executor,  Thomas  Galphin^ 
or  of  the  creditors,  and  liable  to  account  for  the  same» 


.     V. 
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Mx.CLioAv       MQledge  and  wife,  the  only  persons  suide  defend* 
MiLLSDOB    ^^  '^  the-  bill,  pleaded  in  bar,  as^foUoirs  : 

AJpD  %i  rs. 

^  The  plea  ot  Martha  Milledge,  one  of  the  defend* 
ants  to  the  bill  of  complaint  of  William  Milligan* 

**  The-  end  of  the  complainant's  bill  is  to  reader 
liable  to  the  payment  and  satis&ctipn.of  an  unliquidated 
demand  on  an  open  account,  said  to  be  due  by  the 
estate  of  Geprge  Galphin,  in  his  own  right,  and  as 
security  and  guarantee  for  Galphin,  Holmes  and  com* 
pahy,  certain  property,  real  and  personal,  which  is 
changed  by  the  cpmplainant  to  have  come  into  the 
hands  and  possession  of  this  defendant,  as  one  of  the 
devisees  and  legatees  of  the  said  (George  Galphin,  de« 
ceased* 

*^  Tills  defendant,  by  protestation  not  confessing  all 
or  any  of  the  matters  contained  in  the  said  bill  to  be 
true,  in  such  manner  and  form  as  the .  same  is  therein 
set  forth  and  alleged,  doth  plead  in  bar  of  the  same, 
and  for  plea  sai.th,  that  the  complainant  states  that 
David  Holmes,  late  copartner  in  the  house  of  Galphin,^ 
Holmes  &'  Co.  and  David  Holmes  and  Co*  is  dead, 
and  left  no  property  or  legal  representatives,  at  his 
decease,  within  the  state  of  Georgia  i  that  neither  John 
Parkinson,  nor  William  Dunbar,  have  ev/er  qualified 
onthe  willof  George  Galphin,  and  have  never  come 
iiitb  the  possession  of  any  of  the  estate  of  the  said 
George  Galphin,  or  if  they  have,  that  it  is  disposed  of 
andeahausted  j  that  Thomas  Galphin  holds  no  proper* 
ty  or  estate  of  the  said  George  Galphin,  and  that  the 
assets  of  the  said  estate  in  the  state  of  South-Carolina, 
have  all  been  exhausted  in  satisfying  prior  judgments, 
or  otherwise.    .  . 

**Bnt  diis  defendant  avers,  that  the  said  David 
itolmes  died  -possessed  of  considerable  estate,  real 
and  personal,  part  of  which,  if  not  all,  must  be  in  pos* 
session  of  his  legal  representatives;  that  William  Dun- 
bar qualified  on  the  will  of  the  said  George  Galphin, 
and  died,  leaving  in  the  possession  of  his  executors, 
administrators  or  legal  representatives,  considerable 
estsu,  peal  and  peraomd,  which  he  got,  either  by  being 
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one  of  the  qualified  9nd  meting  txtcvLton  on  the  sskid  tdihi^ioMm 

Wiil,  or  by'his  intermarriage  with  Judith  Galphin^  one  mji^^bsob 

of  the  devisees  and  legatees  under  the  will  of  the  said  amd  wva. 

'  George* 

/^  And  this  defendiftit  further  avers,  thait  Thomas 
Galphin  and  John  Parkinson,  charged  and  stated  to  be 
two  of  the  surviving  copartners  of  Galphin,  Holmes  8c 
Co.  and'  David  Holmes  &  Co.  of  which  this  defendant 
knoweth  not,  and  said  Thomas  Galphin,  being  now 
the  only  acting  and  qualified  executor  of  the  but  will 
and  testament  of.  the  said  Geof ge  Galphin,  are,  and 
this  defendant  is  ready  to  show,  diat  they  must  be  in 
•possession  of  copsiderable  real  and  personal  estate, 
derived  from  the  estate  of  the  said  George  Galphin, 
deceased ;  that  they  are  the  proper  persons  liable  and 
interested  to  contest,  and  who  can  with  safety  contest, 
the  'complainant's  demands,  if  any  he  has,  and  the 
relief  prayed  in  the  said  bill. 

<<  And  this  d^endai^t  dodi  further  aVer,  that  tha 
debt  or  demand  of  the  complainant,  if  any  doth  exist, 
originated  in  the  state  of  South* Carolina ;  that  all  ma* 
teriid,  necessary,  and  indispensable  and.requisite  par- 
ties, to  wit,  the  said  Thomas  Galphin  and  John  Pat^ 
kinson,  and  thf  executors,  administrators  or  legal  re- 
presentatives of  William  Dunbar,  live,  and  notoriously 
and  openly  reside,  in  the  state  of  South-Carolina,  and 
in  possession  of  estates,  real  and  personal,  sufficient  to 
pay  the  .complainant's  demand,  if  any  he  has,  and 
which  estates  and  nroperty  are  more  particularly  liable 
to  the  said  demand,  if  any  he  has  ;  and  that  the  said 
parties  are  also  amenable  and  compellable  to  appear  to 
any  suit  or  bill  brought  against  them  by  the  said  com- 
plainant, for  his  said  demand,  if  any  he  has,  in  the 
state  aforesaid.  All  of  which  facts  are  in  the  know- 
ledge  of  the  complutiant,  and  to  him  well  known,  be- 
fore the  filing  of  his  said  bi|l,  for  that  the  complainittit 
also  lives  and  resides  in  the  sute  of  South-Carolina; 
that  this  defendant  is  an  entire  stranger  to,  and  ignorant 
of  the  merits  and  justice,  of  the  cbum  set  up  by  die 
compkinant,  not  being  named  as  executrix  i;^  the  will 
bC  the  said  George  Galphin,  or  ever  having  intermed- 
dled with  the  coficcrru  of  the  said  estate,  or  any  way^^ 
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Mf&LtMv  inteKsted  in  the  copartnership  aforesaid.  All  whtth 
If  iLLEDGB  '"^^^^^^^  <^>*  defendant  doth  aver  and  plead,  in  bar  of 
A)i»  triFE.  the  complainant's  said  bill,  and  of  his  pretended  de« 
mands,  for  which  he  seeks  to  be  relieved  by  his  said 
bill.  And  this  defendant  prays  to  be  hence  dismissed, 
with  her  reasonable  costs,  in  this  behalf  most  wrong- 
fully susuuned*'' 

This  plea  was  dwdm  to,  before  a  justice  of  peace* 

The  plea  of  John  Milledge  was  the  same^  in  sub* 
stance,  as  that  of  his  wife* 

There  was  also  a  joint  and  several  answer  of  Mil« 
ledge  and  wife,,  which  states  no  other  facu  than  the 
following  :  viz.  ^^  That  there  never  did  exist  any  se- 
cret or  special  trust,  promise,  covenant,  or  under- 
standing, between  these  defendants  and  the  executors 
of  George  Gaiphin,  the  elder,  deceased,  as  charged  in 
the  bill  of  complaint;  or  did  these  defendants,  or  either 
of  them,  ever  give  any  bond  of  indemnity,  or  other 
Security  whatever,  to  be  accountable  to  Thomas  Gai- 
phin, or  John  Parkinson,  or  any  or  either  of  the  exe- 
cutors of  the  said  George,  for  any  property,  real  or 
personal,  which  might  have  come  into  the  possession, 
or  held  by  either  of  these  defendants.  That  there  does 
not  now  exist  any  secret  or  special  trust,  promise,  co- 
venant or  understanding  between  these  defendants  and 
the  executors  aforesaid*  And  the^e  defendants  do, 
joindy  and  severally,  deny  all  manner  of  unlawful  com- 
bination,''  &c*  ^^  without  that,  that  any  other  matter  or 
thing  in  the  said  bill  of  complaint  contained,  material 
or  netessary  for  these  defendants  to  answer  unto,  not 
herein  answered  unto*  All  whidh  matters  and  things 
these  defendants  are  ready  to  aver  and  maintain,**  Sic* 

At  May  term,  1803,  of  the  circuit  court,  holdenbf 
his  honor.  Judge  Moore,  the  only  entries  on  the  tran- 
script of  the  record  which  came  up,  are,  as  foDows : 
'' Bill  and  amended  bill*"  '' Plea  and  answers*"  «' On 
argument  the  plea  sustained.*'  There  is  no  tntrf  Of  a 
demur  ret  y  or  motion,  or>of  any  other  proceeding,  eX^ 
cept  the  continuances,  after  filing  the  pitas  and  anawcn^ 
until  the  May  term,  1803. 
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At  May  term,  1804,  of  the  circuit  court,  holden  Mxllioax 
by  his  honor,  Judgfc  Johnson,  the  following  decree  was  m,,,  Ji^g^ 
Vk9de.  j^„p  wx»«. 

**  This  cause  came  on  to  be  heard  this  14th  day  of 
May,  in  the  year  of  our  Lord,  1804,  upon  the  bill 
and  exhibits,  and  the  pleas  and  answers  of  the  defen- 
dants; whereupon,  it  appearing  that  in  the  term  of 
May,  1803,  before  the  honourable  Alfred  Moore, 
one  of  the  judges  of  the  said  courts  the  cause  was 
heard  upon  the  bill  and  the  pleas,  add  that  after  argu* 
ment,  it  was  adjudged  by  the  court,  at  the  term  of 
May,  1803,  that  the  said  plea  be  sustained ;  and  it  ap- 
pears  that  die  complainant  hath  not  replied  to  the  said 
plea*  It  is  therefore  ordered  and  decreed,  that  the 
bill  of  complaint  be  dismissed,  in  pursuance  and  con- 
formity to  the  decision  of  the  court  at  the  said  term^ 
upon  the  said  plea,  the  same  appearing  to  the  courts 
to  be  conclusive  on  the  merits  of  the  complainant's  hill* 
Dated  at  Savannah,  the  day  and  year  before 

written. 
William  Johnson,  Jun*. 

The  complainant  sued  out  his  writ  of  error,  and 
assigned  for  error, 

1st.  That  by  the  said  decree  it  is  adjudged  and  de* 
cre^d,  that  the  plea  in  bar  aforesaid,  and  the  matters 
therein  contained,  are  sufficient  to  debar  the  complain- 
ant from  the  discovery  and  relief  sought  after  by  hit 
said  bill  of  complaint,  and  are  conclusive  on  the  merits 
thereof,  and  that,  therefore,  the  said  plea  should  be 
sustained  as  a  valid  and  sufficient  answer  to  the  bill  of 
the  complainant.  Whereas,  the  said  plea  is  altogether 
irrelevant  and  insufficient,  and  contains  no  matter^ 
which,  in  law  or  equity,  ought  to  bar  the  discovety 
and  relief  sought  after  by  the  bill  aforesaid. 

2d.  That  by  the  said  decree,  it  is  adjudged  that  the 
bill  be  dismissed,  whereas,  by  the  law  of  the  land, 
and  the  rules  of  equity,  a  decree  ought  to  have  been 
made  in  favour  of  the  complainant,  for  want  of  a  suf- 
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ficlent  answer  upon  the  merits  pf  tht  said  bill,  as  tadie 
relief  prayed  thereby. 

Key^  for  plaintiflf  in  error,  contended^  that  the  pleas 
in  bar  were  insufficient  and  informal,  and  contained 
matter  not  proper  for  a  piea« 

The  defence  proper  for  a  plea,  must  be  such  as  re* 
duces  the  cause  to  a  payiiiMlar  point,  and  from  thence 
creates  a  bar  to  the  suit  i  and  is  to  save  the  parties  ex- 
pense in  examinations  It  is  not  every  good  defence  in 
equity,  that  is  likeiyisQ  good  as  a  plea ;  for  where  the 
defence  consist^  of  a  variety  of  urcumstances,  there 
ia  .r  J  use  of  a  plea ;  the  examination  must  still  be  at 
lar  je  ;  ud  the  effect  of  aQowing  such  a  plea,  will  be, 
that  the  court  will  gkvt  their  judgqsent  on  the  circum* 
stanoes  of  the  case,  before  they  are  made  out  by  proof. 
t  Ati^  54.    Chapman  y«  Turner. . 

A  plea  cannot  be  a  mere  dental  of  facts  charged  in 
the  bin ;  for  such  matter  is  only  proper  far  an  answer. 
But  such  a  plea  may  be  permitted  to  stand  for  an  an- 
swer, with  leave  to  except  to  its  insufficiency.  1 
Brcwn^  Ch.'Ca.  408,  409,  4ia 

The  ple%  in  this  case  sets  forth  €ve  several  distinct 
and. independent  matters,  each  of  which  is^a  denial  of 
some  allegation  in  the  bill,  and  is,  therefore,  mot  pro- 
per for  a  plea,'  but  for  an  answer«  Nor  do  they  goto 
make  up  one  defence. 

The  most  that  can  be  said  of  the  plea  is,  that  it 
shows  that  (here  are  other  persons  who  ought  to  be. 
made  parties  in  the  cause.  Considered  in  this  view, 
it  may  be  supposed,  perhaps,  as  requiring  that  Thomas 
Galphin,  J.  Parkinson,  th^  representatives  of  David 
Holmes,  and  those  of  W.  Dimbar,  should  have  been 
made  parties. 

There  can  be  no  ground  of  requiring  the  represen- 
tstrves  of  Holmes  to  be  made  parties,  because  we  seek 
relief  pnly  against  the  estate  of  G.  Galphin,  ihp  elder^ 
and  not  against  that  of  Holmes.  As  to  the  represent* 
atives  of  Dunbar,  even  if  it  be  true  that  he  qualified 
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as  executor,  yet  we  are  not  bound  to  proceed  against  Miixitikv 
them,  as  there  is  an  execvitor  surviving.  We  ask  no 
relief  against  Parkinison,  and,  therefore,  we.  need  not 
make  him  a  party*  And  as  to  Thomas  Galphin,  he 
is  expressly  alleged  in  the  bill,  and  admitted  in  the 
plea,  to  be  out  of  the  jurisdiction  of  the  court,  and 
therefore,  we  werd  not  bound  to  make  him  a  party. 
This  is  expressly  laid  down;  by  Mitford^  in  his  treatise 
of  pleading:^  p.  93,  who  says,  **  if  a  want  of  proper 
parties  is  not  apparent  on  the  bill,  a  defendant  may 
plead  it ;  and  a  plea  of  this  nature  goes  both  to  the  dis- 
covery and  the  relief.  But  where  a  tujfficient  reason  is 
suggested  by  the  bill^for  not  Making  the  necessary  party  ; 
as  where  a  personal  representative  is  a  necessary  party^ 
and  the  bill  states  that  the  representation  is  in  contest, 
in  the  ecclesiastical  court ;  or  where  a  necessary  party 
is  resident  abroad^  out  of  the  jurisdiction  of  the  courts 
and  the  hill  charges  that  fact;  or  where  the  bill  seeks  a 
discovery  of  the  necessary  parties,  a  plea  for  want  of 
parties  will  not  be  allowed.  A  plea  for  want  of  parties 
to  a  bill,  for  a  discovery  merely,  will  not  hold;  for  the 
plaintiff  in  that  case  seeks  no  decree.''  Prec.  in  Ch. 
83.  Cowslad  v.  Cekf.  2  Ati.  (  10.  Darwent  v.  Walton* 

As  far  as  our  bill  seeks  for  relief,  we  could  recover 
at  law,  against  the  defendants,  as  executors  in  their 
own  wrong.  It  is  true,  that  in  equity,  an  executor  de 
son  tort  is  not  known,  but  whenever  a  person  would, 
at  law,  be  exeeutor  de  son  tort^  he  will,  in  equity,  be 
considered  as  a  trustee  for  the  creditors. 

Real  estate  is  in  Georgia  considered  as  assets.  (See 
the  case  of  Telfair  v.  Stead's  executors, .  in  this  court 
at  this  term,  ante^  vol  2, 407.) 

The  bill  charges  that  the  defendants  have  assets. 

All  the  facts  charged  in  the  bill,  and  not  denied  in 
the  plea  or  answer,  are  to  be  considered  as  admitted. 

The  bill  also  charges,  that  there  are  no  assets  in 
South  Carolina. 

We  were,  therefore,  obliged  to  go  against  the  assets 
in  Georgia* 
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MxLLioAN  It  is  tso  bar  to  say,  that  there  is  an  executor  in  Sootli 
MxLLMox  Garolin^  who  has  noasseu  j  and  it  was  not  necessary 
AHD  wxFB.    that  we  should  make  such  an  executor  a  party«L 


Marshalx.,  Ch.  /•  The  only  question  is,  whether 
it  is  not  necessary  that  yoq  should  bring  asuit  against  the 
^xecutor  in  Souih  Carolina,  to  establish  the  iiebt  ;  be- 
cause, as  to  that,  he  is  the  proper  person  to  defend. 
After  having  obtained  such  a  judgment,  the  complainant 
would  be  at  liber^  to  follow  the  estate  in  the  hands  of 
the  defendants,  in  Georgia.  It  is  not  necessary  to 
consider  them  as  executors  in  their  own  wrong ;  for 
you  may  proceed  against  deyisees  or  legatees,  if  the 
executor  has  no  assets. 

Key.  If  the  bill  is  against  the  heir,  it  is  not  neces* 
sary  to  make  the  executor  a  party* 

Marshall,  Ch.  J.  But  that  is,  where  the  heir  is 
the  proper  pt*rson  to  defend. 

Key.  It  is  not  necessary  to  make  the  executor  a 
party,'  when  we  can  have  no  relief  against  him,  2  E^. 
Ca.  Ab.  167.  But  if  he  ought  to  be  a  party,  yet  it  is 
cause  for  dismissing  the  bill. 

Marshall,  Ch.  j.  No  doubt  of  that.  The  bill 
might  have  stood,  over  to  make  new  parties. 

March  6. 

Marshall,  Ch.  J.  The  court  is  of  Opinion,  that 
the  court  below  erred  in  admitting  th^  pleas,  and  dis^ 
missing  the  bill. 

Judgment  reversed.* 

•  The  decree  of  reirersal  was  ai  IbUowi :  "  This  cause  cominr 
on  to  be  heard  and  considered,  and  counsel  on  the  part  of  the  ap- 
pellant being  heard,  and.the  Wll,  pleas,  and  answers,  beoip  read 
And  considered,  ^ 

**  It  is  adjudged,  ordered  and  decreed,  that  the  decree  of  th^ 
circuit  court  be  reversed,  with  cosU  of  this  appeal ;  that  the  pleaii 
or  the  defendanu  be  overruled,  and  that  they  be  ordered  and  dc- 
Cftcd  to  aiStwer  the  bill  exhibited  against  them.** 
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COOKE  p.  GRAHAM'S  ADMINISTRATOR.*        Co»«t 

V. 
QaAHiLlf*t 

TKATOR. 

ERROR  to  the  circuit  court  of  the  dbtrict  of  Colum-  ^-^-v^"i^ 
bia,  aitdngatAlcxan^dria.  inV^bT 

tweeii  the 
The  declaration  was  in  debt  on  a  bond  dated  the  Sd  of  bond  declared 
October^  1799,  in  the  penalty  of  5,000  dollars.     On  oyer^  ^n»  ^    ^  . 
the  bond  appeared  to  be  dated  the  Bd  6f  January,  179%  ^1^  P^, 
and  the  condition  was  as  follows  :  ^^  Whereas,  the  said  matterofnib* 
Stephen  Cooke  did  lend  to  Josiah  Watson,  of  the  town  ftince,andfii* 
of  Alexandria,  twenty-five  hundred  dollars  of  the  said  Jj^'^ffi?  *^ 
William  Graham's  money  ;  and  the  said  Josiah  Watson  {iJ^dlSunSr 
having  failed,  but  before  hefiuled  paid  five  hundred  dol-  to  the  delen<» 
lars  ;  and  whereas,  the  said  Stephen  Cooke  hath  instituted  ^aiit*t  biH  re^ 
a  suit  against  the  said  Josiah  Watson,  for  the  recovery  of  J®*"^*  ^^^ 
the  said  money — Now  the  condition  of  the  above  ohiiga-  ^^y  deput 
tion  is  such,  that  if  the  said  Stephen  Cooke  shall  well  and  fromtheletCer 
truly  pay  the  whole  sum  so  lent,  if  it  can  be  recovered  of  the  condt- 
from  the  said  Josiah  Watson,  or  his  indorsor ;  or  in  case  ^  of  »hond^ 
it  cannot  be  wholly  recovered,  will  li^se  the  one  half  of  ejlecii^e  in* 
that  slun  which  cannot  be  recovered,  then  the  above  obli-  tention  of  tha 
gation  shall  be  void,  otherwise  to  remain  in  full  force  puties. 
and  virtue.'* 

After  oyer  grflnted,,the  defendant  had  leave  to  imparle, 
but  not  pleading  at  the  rule  day,  judgment  was  rendered 
at  the  rules  for  want  of  a  (flea* 

At  the  next  term,  the  defendant  set  aside  the  office* 
judgment,  by  demurring  generally  to  the  declaration, 
which  demurrer  was  joined  by  the  plaintiff. 

Afterwards,  on<  motion,  the  defendant  had  leave  to 
withdraw  his  demurrer,  and  pleaded  general  perform- 
ance of  the  condition^  of  the  bond.  To  which  the  phuntiff 
reined,  and  assigned  a  breach  in  this,  that  the  defendant 
has  not  paid  the  sum  of  money  mentioned  in  the  oondi* 


*  Present,  J^MAotf,  Ch.  J.  CuMng,  Patencn  sad  Wtukingi^th 
Justices, 
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CooKK  tion,  or  apy  part  thereof.    The  defendant  rejoined,  that 

_    ^*     ,  the  sum  of  money  in  the  condition  mentipned,  lent  by 

Asiiiir»-'  him  to  Watson*  could  not  be  recovered  from  the  latter, 

TKATOft.  or  his  indorsor. 

To  this  rejoinder  the  plaintiff  demurred  speciallv; 
Ist.  Because  the  defendant  doth  hot  state,  in  his  reiom- 
der,  that  he  used  all  legal  means  for  the  recovery  of  the 
said  2,500  dollars  of  Watson,  and  hb  indorsor. 

2d*  Because  the  defendant  does  not  state  that  he  has  not 
recovered  any  part  of  the  said  2,500  dollars  of  the  said 
Watson,  or  his  indorsor,  or  how  much  of  the  2,500  dol- 
Ws  remains  unrecovered  of  the  said  Watson,  or  his  in* 
dorsor. 

3d*  Becatxse  the  defendant  ia  bound  to  pay  one  half  of 
ibe  sum  that  is  not  recovered  of  the  said  Watson,  or  his 
nidorsor ;  and  if  the  defendtant  has  not  received  any  part 
of  the  2,500  dollars  of  the  said  Watson,  or  his  pdorsor, 
then  he  is  bound,  by  the  condition  of  the  said  bond,  to 
pay  one  half  of  tbe  sum  of  2,500  doUai-*  to  the  plamtiff. 

'  '4th.  Because  the  defendant  does  not  givt  any  answer 
as  to  the  sum  of  500  dollars,  stated  in  the  conditbn  of  the 
said  bond  to  have  been  received  by  him  of  the  said  Wat- 
son, before  the;  execution  of  the  saiclfaond. 

5  th.  Because  the  tejoinder  is  a  departure  from  the  plea 

of  conditions  performed. 

Upon  this  demurrer,  the  judgment  of  the  court  being 
in  favour  of  the  plaintiff,  the  defendant,  upon  motion,  had 
leave  to  file  an  additional  plea,  whereupon  he  pleaded, 
that  the  whole  sum  lent  to  Watson  could  not  be  recover- 
ed of  him  or  his  indorsor,  nor  could  any  part  thereof  be 
recovered;  except  the.  sum  of  500  doQai-s,  mentioned  in 
the  condition  of  the  bond ;  by  means  whereof  the,  de* 
fciidant  became  liaMe  and  bound  to  fky  to  the  plaintiiT 
only  one  half  of  the  said  sum  which  could  not  be  so  re* 
covered,  and  that  die  defendant  paid  to  the  plaintiff's  in- 
testate the  said  one  half  of  tbe  said  sum  of  monev  which 
he  was  liable  and  bound  to  pay  as  aforesaid.     To  whi<Ji 

{lea  there  was  a  seneral  replication  and  issue,  and  verdict 
)r  ^  plaintiff  for  2,032  dollars  and  75  cents. 
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On  the  trial  of  this  issue  a  bill  of  exceptions  was  taken 
by  the  defendant  below  to  the  opinion  ot  the  court,,  that 
the  plaintiff  was  entitled,  by  the  said  bond^  to  recover  of 
the  defendant  the  sum  of  ^00  dollars  at  all  events  ;  and 
that  he  ^as  also  thereby  entitled  to  recover  of  the  defen- 
dant  the  residue  of  the  said  2,500  dollars,  if  the  jury  should 
•  be  of  opinion  that  the  defendant  tould  have  recovered 
the  same  of  the  said  Watson,  pr  his  indorson  And  if 
tiicy  should  be  of  opinion  that  no  part  of  the  said  residue 
could  have  been  so  recovered,  then  the  plaintiff  is  theireby 
entitled  to  recover  of  the  defendant  one  half  of  the  said 
residue,  in  addition  to  the  said  sum  of  500  dollars. 

Other  exception^  were  taken  at  the  trial,  but  were 
abandoned  by  the  plaintiff  in  error  in  this  court* 

Simms^  for  plaintiff  in  error,  contended, 

1st.  That  the  judgment  of  the  court  bebw,  upon  the 
demurrer,  ought  to  have  been  for  the  defendant,  inas- 
much as  Uiere  was  a  material  variance  between  the  bond 
produced  on  ot/erj  and  that  stated  in  ihe  declaration  ;  the 
former  bearing  date  on,  the  3d  day  of.  January,  1799^'  find 
the  latter  being  aUeged  to  bear  date  on  the  dd  day  of  Octo- 
ber, in  the  same  year. 

2d.  That  the  court  erred  in  their  construction  of  the. 
condition  of  the  bond,  in  supposing  that  the  suni  of  500 
dollars,  mentioned  to  have  been  received  from  Watson,  - 
was  covered  by  the  penalty,  and  in  instructing  the  jury 
that  the  plaintiff  was  entitled  to  recover  that  sum  at  all 
events  ;  and,  in  addition  thereto,  a  moiety  of  the  balance, 
if  the  whole  lialance  could  not  be  recovered  bv  the  defen- 
dant of  Watson,  or  his  indorsor. 

1st.  On  a  demurrer,  the  court  must  go  to  the  first  error 
in  the  pleadings.  In  diis  case,  althouRh  the  rejpinder  h 
bad,  yet  the  declaration  is  bad  also.  If  the  plaintiff  de- 
clares on  a  bond  of  different  date  from  that  produced  on 
oyer  J  advantage  may  be  taken  of  the  variance  on  demur- 
rer. The  plaintiff  need  not  wait  till  it  is  produced  in 
evidence.  The  variance  may  also  be  pleaded  in  abate- 
ment. 2  Sali*  658,  Holman  v.  Borough.  In  the  case 
^i  Holey.  Fmch^  3  Wtk.  394,  the  court  said,  "  that  for- 
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xnerljr,  when  the  whole'  original  writ  was  spread  in  the 
same  roll  with  the  count  thereupon,  if  a  variance  appear- 
ed between  the  writ  and  county  the  defendant  might  have 
taken  advantage  thereof,  either  by  motion  in  arrest  of 
judgment,  writ  of  ^rror^  plea  m  abatement^  or  demurrcrw^ 
But  afterwards  it  was. determined,  that  if  the  defendant 
win  take  advantage  of  a  variance  between  the  writ  and 
cottntj  he  must  demand  oyer  of  the  writ,  and  show  it  to 
the  court.  By  the  act  of  jeofails  of  Virginia,  Revised 
Codey  f.  118,  (26,  no  judgment  after  verdia  shall  be 
staid  for  the  omission  ot  the  day,  ^nonth  or  year,  in  the 
declaration  or  pleading,  (the  name,  sum,  quanti^  or  time^ 
being  right  in  any  part  of  the  record  or  proceeding.) 
This  shows,  that  before  that  aa,  such  omission  might 
have  been  taken  advantage  of  by  motion  in  arrest  of  judg- 
ment. 

Washington,  J.  Will  the  principle  of  going  up  to 
the  first  error,  apply  to  a  special  aemurrer  by  the  adverse 
party  I 

Simms.     Certainly. 

Marshall,  Ch.  J.  Can  the  variance  be  taken. ad* 
vantage  of  on  a  general  demurrer  I 

Simms.    Yes.     It  is  matter  of  substance. 

2d>  As  to  the  construction  of  the  bond. 

By  the  opinion  of  the  court,  the- plaintiff  was  entitled^ 
by  the  bond,  to  recover  the  500  dollars  at  all  events. 

The  500  dollars  are  only  mentioned  in  the  preamble  of 
the  condition,  which,  like  that  of  a  statute,  has  no  obli- 

StoiT  effect.  It  is  no  part  of 'the  iK)ndition  of  the  bond, 
it  the  defendants  should  pay  that  sum.  It  might  have 
been  paid  over  before,  or  the  intestate  may  have  been  sat- 
isfied with  relying  on  the  defjcndant's  simple  acknowledg- 
ment that  he  had  received  it.  The  condition  is  in  the  al- 
ternative, and  only  one  of  two  things  is  to  be  done* 
1st.  Either  to  pay  over  the  whole  ,2,500  doUars,  if  he 
could  recover  it  from  Watson,  or  his  indorsor— or,  3d.  If 
he  could  not  recover  the  whole  sum,  to  pay  over  one  hali 
•f  such  sum'  as  he  could  not  recover.    There  is  no  obli- 
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gation,  under  the  bond,  .to  pay  over  whjat  he  had  ah-eady 
received.  Perhaps  the  plaintiff  may  bring  an  action  for 
money  had  and  received  for  the  500  doll^.  But  it  is 
not  material  how  he  is  to  recover  it.  It  is  sufficient,  in 
the  present  case,  -that  its  payment  is  no  part  of  the  ct>ndl- 
tion  of  this  bond. 

The  sum  which  could  not  be  recovered  is  capable  of 
being  ascertaiined ;  and  it  is  now  ascertained  to  be  2,000 
dollars.  On^  haJif  of  that  is  the  sum  which  the  defendant' 
agreed  to  lose.  It  is,  therefore,  the  same  a?  if  the  Con- 
dition of  the  bond  had  been  to  pay  the  sum  of  1,000  doi^^ 
lars. 

But  if  no  part  of  the  mopey  lent  oould  be  recovered  of 
Watson,  or  his  indprsor,  then  the  defendant  could  not  be 
bound  to.  pay  more  than  the  one  half  of  the  whole  sum, 
which  is  only  1,250  dollars.  In  no  case  is  he  bound  by 
the  bond  to  pay  more  than  that  sum;  and  yet  the  jury 
have  given  the  plabtifF' 1,500  dollars,  with  interest  there- 
on, from  the  dsute  of  the  bond. 

Ei  y.  Lee  J  contra,  admitted  the  general  rule,  that  upon 
fr  demurrer,  the  court  is  to  look  tor  the  first  error,  and 
give  judgment  accordingly ;  but  that,  in  this  case,  the 
state  of  the  pleadm^  makes  a  difference.  The  declaration 
was  filed  in  due  time,  and  a  profert  made.'  A  judgment 
was  obtained  against  the  defendant,  in  the  office,  for  want 
of  a  plea.  This  judgment  was  set  aside  by  the  defendant's 
appearance  and  entering  a  general  demurrer,  which  was 
afterwards  withdrawn,  and  a  general  performance  of  the 
condition  of  the  bond  pleaded.  By  this  plea,  after  oyer^ 
he  had  admitted,  that  tne  bond  declared  on  is  the  same  as 
that  produced  on  otier*  And  having  thus  admitted  it  to 
be  the  same  bond,  the  omission  of  its  true  date,  in  one 

Eart  of  the  declai^tion,  can  only  be  matter  of  form.  He 
as  not  pleaded  it  in  abatement,  nor  demurred  specially. 
On  the  plaintiff's  special  demurrer  the  defendant  cannot 
take  advantage  of  a  formal  variance  ;  he  can  only  avail 
himself  of  it  by  demurring  specially  himself.  Every 
thing  is  form,  without  which,  a  right  of  action  appears  to 
the  court.  Eyery  thing  which  the  court  may.  amend,  with- 
out altering  matter  of  substance,  is  aided  by  a  general 
demurrer.  Scco^  88.  So,  every  thing  which  may  be  amend- 
VoLin.  HU 
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ed  under  the  statute,  or'  which  woiild  be  cured  by  a  ver* 
diet,  ia  cured  by  a  generid  demurrer. 

2d.  As  to  the  second  point,  there  can  be  no  doubt. 
The  condition'of  the  bond  is,. that  the  defendant  shall  pay 
the  whok  sum  so  kni,  viz.  2,500  dollars,  if  it  could  be  re- 
covered by  the  defendant  irom  Watson.  But  at  the  time 
the  bond  was  executed,  the  defendant  could  recover  only 
S,000  dollars  of  Watson,  in<  any  event,  because  Watson 
had  already  paid  500  dollars.  In  this  case,  the  500  dol« 
lars  is  covered  by  the  penalty. 

But  it  is  said,  that  these  500  dollars  were  not  to  be  paid 
over  unless  the  defendant  recovered  the  whole  sum  from 
Wati^on  ;  or  in  .other  words,  that  the  500  dollars  were  a 
premium  to  the  defendant  for  losing  2,000  dollars  of  the 
p^ntiiF's  money.  But  the  whok  was  to  be  paid  over 
when  recovered  ;  the  whole  includes  all  its  p^irts  ;  hence 
rvery  part  was  to  be  paid  over  when  recovered. 

Simmsj  in  reply. 

1st.  When  a  man  demurs,  he  puts  every  thing  to  ha- 
zard in  his  own  pleadings  i  and  his  adversary  may  take 
the  same  advantage  as  if  he  himself  had  demurred. 

Marshall^  Ch.  J.  As  if  he  had  demurred  j'^n^ro/fy. 

Simm$.  There  b  a  difference  between  what  a  co^rt 
would  amend,  and  what  cap  be  amended  under  the  sta- 
tute. 

fldi  As  to  the  condition  of  the  bond. 

No  man  can  be  compelled,  by  his  bond,  to  pay  more 
than  he  expressly  agreed  to  pay.  The  defendant  has  only 
bound  himself  to  pay  the  whole,  in  case  the  xOhok  could 
be  recovered.  It  does  not  appear  that  tlie  500  dollars  were 
not  paid  or  setded  in  some  other  way. 
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MA.RSHALL,  Ch.  J.  deiivq-ed  the  opinion  of  diecQurt,  .ADMivif 

to  the  following  effect:  tratok. 


The  plaintiff  declares  upon  a  bond,  dated  the  3d  of 
October  ;  and  upon  oyer-y  the  bond  appears  to  b^air  date 
the  3d  of  January  prececfihg. 

By  the  oyer^  the  bond  is  made  a  part  of  the  de- 
daration*  Hiere  were  several'  pleadings,  and  among 
the  rest,  a  bad  declaration,  a  bad  rejoinder,  and  a  special 
demurrer  by  the*  plaintiff  to  this  bad  rejoinder.  When  the 
whole  pleadings  are  thus  spread  upon  the  record  by  a  de- 
murrer, it  is  the  duty  of  uie  court  to  examine  \he  whole, 
and  go  to  the  £ral  error.  When  the  special  demurrer  is 
by  the  plaintiff,  his  own  pleadings  are  to  be  scrutinized, 
and  the  court  will  notice  what  would  have  been  bad  upon 
a  general  demurrer.  The  variance  between  the  date  of 
the  bond  declared,  upon,  and  that  produced  on  oyer^M 
fetid. 

IJpon  the  second  pomt  the  court  is  of  opinion,  that 
there  is  no  error  in  ttie  construction  given  by  the  court 
below  to  the  condition  of  the  bond.  There  arb  nlany  cases 
on  the  construction  of  bonds,  where  the  letter  of  the  con- 
dition has  been  departed  from,  to  cany  into  effect  the  In-, 
tention  of  the  parties. 

But  for  the  first  error,  the  judgment  must  be  revers^ 
and  judgment  entered  for  the  plaintiff  in  error,  on  the  de- 
murrer* 

Judgment  reversed,  with  costs. 


CASES 

ARGUED  AND  DECIDED 

AT 

FEBRUARY  TERM,  1806. 

The  Judges  present  at  this  Term^  vftre 

THE  HONOURABLE  JOHN  MARSHALL,  chief  justice. 
The  honourable  WILLIAM  GUSHING,  "] 

The  honourable  WILLIAM  PATERSON,  f      ^^^ _, 

The  honourable  BUSHROD  WASHINGTON,     J>    ^*f°"Jt^* 

I         JUSTICES* 

The  honourable  WILLIAM  JOHNSON,"  J 

JwJ^e  Chate  was  absent  the  whole  Term,  on  account  of  ill  health ;  and 

Judge  Cmhmg  was  prevented,  by  indispoiuticMi,  from  attending  until  the 
19th  of  February. 


On  the  13th  of  February,  1806,  the  honourable  Johh  Breckbn- 
RiDOK  was  sworn  as  Attomey  Gerund  of  the  United  Statet^  in  the  place  oT 
the  HONOURABLE  Leti  LINCOLN,  resigned. 


GENERAL  RULE. 
FEBRUARY  TERM,  1806. 


The  following  Buk  wa»  directed  to  be  entered  on  the 
minutes  of  the  Court. 

ALL  causes,  the  records  in  which  shall  be  deliver* 
cd  to  the  clerk,  qn  or  before  the  sixth,  day  of  a  terin^ 
shall  be  considered  as  for  trial  in  the  course  of  that 
term«  Where  the  record  shall  be  delivered  after  the 
sixth  day  of  the  term,  either  party  will  be  entitled  to  a 
continuance. 

In  all  cases,  where  a  writ  of  error  shall  be  a  super* 
sedeas  to  a  judgment,  rendered  in  any  circuit  court  of 
the  United  States,  (except  that  for  the  district  of  Co- 
lumbia) at  kast  thirty  days  previous  to  the  commence- 
ment of  any  term  of  this  court,  it  shall  be  the  duty 
of  the  plaintiff  in  error,  to  lodge  a  copy  of  the  re- 
cord with  the  clerk  of  this  court,  within  the  first  fiix 
days  of  the  term,  and  if  he 'shall  fail  so  to  do,  the  de- 
fendant in  error  shall  l^e  permitted,  afterwards,  to 
lodge  a  copy  of  the  record  with  the  clerk,  and  the 
cau^e  shall  stand  for  trial  in  like  manner,  as  if  the  re- 
cord had  come  up  within  the  first  six  days  ;  or  he  may, 
on  producing  a  certificate  from  the  clerk,  stating  the 
cause,  and^that  a  writ  of  error  has  been  sued  out,  which 
operates  as  g  supersedeas  to  the  judgirient,  have  the  said 
writ  of  error  docketed  and  dismissed.  This  rule  shall 
apply  to  all  judgments  rendered  by'  the  court  for  the 
district  of  Columbia,  at  any  time  prior  to  a  session 
of  this  court. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall 
be  the  duty  of  the  plaintiff  in  error,  if  errors  shall  not 
have  been  assigned  in  the  court  below,  to  assign  them 
in  this  court,  at  the  commencement  of  the  tferm,  ot  so 
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soon  thereafter  aa  tht  record  shall  be  filed  with  the  clerk, 
and  the  caiise  placed  on  the  docket ;  and  if  he  shall 
fail  to  do  so,  and  shall  also  fail  tp  assign  them  when  the 
cause  shall  be  called  for  trial,  the  writ  of  error  may 
be  dismissed  at  his  costs  ;  and  if  the  defendant  shall 
refuse  to  plead  to  issue,  and  the  cause  shall  be  called 
for  trial,  the  court  may  proceed  to  bears^  argument  on 
the  part  of  the  plaintiff,  and  to  give  judgment  accord- 
ing to  the  right  of  the  cause* 
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DOBTNES  &  MORTON  v.  UNITED  STATES.  Doirirmt  ii; 

MORTOV 

_  V. 

■  ThbUvxtm 

Statbv. 
THIS  writ  of  error  came  up  at  last  term  from  ^hc  V-^-v-^^j/ 
.district  court  of  the  XJnited  Sutes  for  the  Kentucky    .^  wipport 
district,  which,  by  law,  has  the  jurisdiction  of  a  circuit  H^coiEctopr* 
court  of  the  United  Stiaea«  bond,  at  the 

Fctum  tcmi^ 

The  suit  was  originaUy  brought  by  the  United  States  *^jj^y^e 
agiiinst  Lewis  Moore,  as  principal,  and  I)obynes  and  record, ^that 
Morton,  as  sureties,  in  a  bond  given  by  Moore,  as  a  the.  writ  wm 
collector  of  the  revenue.  felXS'd.^ 

before  the  re« 

The  writ  of  capias  ad  respondendum  was  issued  on  turn  da^, 
the  12th  of  February,  1803,  returnable  to  the  2d  Mon- 
day of  March  following ;  and  judgment  was  recovered 
by  defiiult,  at  the  return  term,  on  motiout 

The  error  insisted  upon  was,  that  it  did  not  appear, 
t)y  the  record,  that  the  writ  had  been  ^*  executed  four- 
teen days  before  the  return  day  thereof,''  according  to 
the  14th  section  of  the  act  of  congress,  of  July  11, 
1798,  vol.  4,  p.  197. 

The  record  contained  a. copy  of  the  bail-bond  given 
by  Morton,  dated  the  11th  of  March,  1803 ;  and  a 
receipt  from  the  jailor,  for  the  body  of  Dobyotes,  dated 
the  12th  of  March,  1803* 

The  2d  Monday  of  March  could  not  have  been  later 
than  the  14th  of  the  mon^. 
Vol.  U|.  I  i 
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Dobthes  &  MasoTty  for  the  United  States,  suggested  diminution 
Moax^v      j^  ^i^jg^  ^^^  the  writ  was  served  on  Dobynes  and  Mor- 

ThbUnxted  ton,  on  the  2pih  of  February,  as  appeared  by  the  record 
SiAiEs.      of  the.  district  court;  and  obtained  a' c^rf/orar/* 

But  now,  at  this  term,  the  return  of  the  certiorari  not 
showing  any  thin^  mure  than  what  appeared  on  the  first 
transcript, 

Breckenridge^  attorney-general,  admitted  that  the 
judgm/ept  could  not  be  supported,  as  there  was  nothing 
in  the  record  by  which  the  return  of  the  marshal  could 
be  amended,  so  as  to  show,  that  the  writ  had  been  eae- 
ctitcd  fourteen  days  before  the  return  day* 

C.  Lee^  for  the  plaiptifTs  in  error. 

Judgment  reversed^ 


HANNAY  V.  EVE. 


Th«  murts  THIS  was  a  writ  of  error  to  the  circuit  court  of  the 

of  Uie  United  Unii^d  .States,   for  the  district  of  Georgia^  sitting  in 

States  wiU  not  »                   ^'                      .                  ulj.       -j^l 

enforce  tiJ  a-  chancery,  to  reverse   a  deiree   which  dismissed  the 

greemertt  en-  complainant's  bill  on  a  demurrer, 
tered  into  in 

^^e^United'  '^^^  complainant,  as  assignee  of  Cruden  and  Company^ 
Stately  al-  alleged,  in  his  bill,  that  on  the  24ih  of  December^ 
though  that  1782,  during  the  war  between,  the  United  States  and 
wa7made\)c.  Great- Britain,  the  British  armed  ship  Dawes^  owned 
tween  per-  '  by  Cruden. and  Company^  who  were  British  subjecu^ 
sons  who  and  commanded  by  Oswelt.Eve^  the  defendant,  sailed 
were  then  e-  ^jj^jj  j^  cargo,  the  property  of  Cruden  and  Company,  from 
nemieiofthe  .«..  ^  •  t  •  r  ilt  v  i_  ^  *^-  '^ 
United  States  ^.^^gston,  mjamaicay  for  New- York,  then  m  posses« 
and  the  object  sion  of  the  British  troops.  That  on  her  passage  the 
«f  the  agree-  ship  met  with  much  tempestuous  weather,  by  which 
ir^tagw  ^ef  ^^^  ^^  rendered  incapable  of  reaching  her  port  of  des-  ' 
wsrr^^       tinauon ;  in  consequence  of  which,  the  defendant,  after 
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c9ii«iiIti|tioii  with  the  crew  and  passrengers,  came  to  the 
drtermf nation  to  sail  fqr  the  nearest  port  in  the  Uni- 
ted States^    th^ireby  to  aavc  the  Uvea  of  the    crew     _    ^    _ 
and  passdngers,  which  were  in  ictomineat  danger,  and      The  duty  of 
also  to  save  as  much  as  possible  to  the  owners.     That  a  master  of  a 
the'vessel  and  cargo  were  liable  to  be  captured  by  the  vessel,  .to  Ids 
chii^et-s  of  the  United  States;  or  if  she  went  into  any  n^'lfbulrehim 
•|iort  of  the  United  States,  without  being  captured,  she  to  violiue  the 
would  become  a  droit  of  admiralty  to  the  United  Siates,  goodt  fehh;- 
or  some  of  them.     That  the  defendant  stated  to  the  ;^J[^^.*" 
crewand  psTssengers,  that  as  congress,  by  their  resolve  J^  to'pre- 
of  the  9th  of  December,   17  1,  had  enacted  aqd  d&-  serv^hisship» 
clared,  **  Thar  all  ships  and  vessels,  with  Iheir  cargoes,  jw  to  employ 
which  should  be  seized  by  the  respective  crews  ther»:of,  cSto^fl'cct 
ashould  be  deemed  and  adjudged  as  lawful  prize  to  the  that  obj^. 
captors,*^  as  the  vessel  was  incapable  of  reaching  New- 
York,  and  as  she  would  be  ^ots|lly  lost  to  the  owners, 
tp  himself,  and  the  crew«  if  capturt  d  by  the  cruisers  of 
the  United  States^  the  best  mpde  would  be,  to  seize 
and  capture  the  vessel  and  cargo,  make  the  passengers, 
who  were  military  men  of  high  rank  and  distinction, 
prisoners  of  war,  and  sail  for  the  nearest  port,  and 
there  obtain  a  condemnation  of  the  vessel  and  cargo, 
for  the  benefit  and  compensation  of  the*  crew^  who 
would  lose  their  wagcs^  if  »he  was  regularly  captured, 
and  that  the  residue  should  remain  in  the  dtfendani'^s 
hands,  as  agent  and  trustee,  and  for  the  sole  use  and 
benefit  of  the  owners.      That  this,  plan  was  agreed  to, 
and  executed;  and  an  agreement,  signed  by  the  de- 
fendant and  the  crew,  ascertaining  what  share  each  man 
wi|s  to  be  allowed,  and  which  was  to  be*  the  basis  of 
the  judge's  decree,  as  to  the  distribution  of  the  prizes 
money*     That  the  crew  consented  to  the  defendani^a 
having  a  larger  share  than  they  would,  if  he  had  not 
declared  his  intention  to  act  in  the  whole,  as  the  agt^nt 
and  trustee,  and  for  the  benefit  of  the  owners.     That 
the  vessel  was  accordingly  carried  into  a  port  in  North- 
Carolina,  libelled^  condemned,  and  distribution  made,- 
according  to  the  proportion  fixed  by  the  aj3;reement. 
That  the  defendant  afterwards  purchased  a  number  of 
the  shares  of  tbe  seamen,  for  the  benefit  of  his  owners ; 
that  he  also  purchased  part  of  the  cargo,  at  the  niar- 
shal's  sales,  and  shipped  it  to  Charleston,  where    he 
>|iold  \Z  to  great  profit,  for  the  bene^t  of  the  owners. 
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Haknay     The  bill  then  prays  a  discovery,  and  that  the  defendant 
£^'^         may  account,  and  be  decreed  to  pay,  &c« 

To  this  bill  the  defendant  demurred,  and  assigned 
two  causes  of  demurrer. 

1.  That  It  appears'  by  the  complainant^s  own  show* 
ing,  that  the  ship  and  cargo  were  regularly  condemned 
under  the  resolve  of  congress,  of  the  9th  of  December, 
1781,  as  lawful  prize,  and  the  proceeds  decreed  to  the 
defendant,  ^nd  others,  as  lawful  captors,  the  legality 
of  which  detree  ought  not  npw  to  be  called  iki  question* 

2*  That  the  bill  contains  no  matter  of  equity,  but 
what  is  cognizable  at  law. 

Upon  argument,  the  judge  (Stephens)  sustained  the 
demurrer,  atid^dismissed  the  bill,  but  without  costs. 

P»  B.  Key^  for  the  plaintiff  in  errors  The  principal 
question  is,  whether  the  tomplainant  has  equity. 

If  Eve  had  given  up  the  ship  for  his  own  benefit^ 
it  would  have  been  an  a6t  of  barratry,  a  breach  of 
trust,  and  the  owners  would  have  had  a  right  of  action 
at  law  against  him^  for  his  misfeasance.  But  thev 
may,  if  they  please,  affirm  his  surrender  of  the  i(essei| 
and  oblige  the  defendant  to  account. 

If  there  is  any  impediment  to  the  relief  sought,  \t 
must  be  grounded  on  the  resolve  of  cotrgress';  for.  if 
idle  Owners  had  a  right  of  action  at  law,  it  was  saved  by 
Ae  treaty  of  peace. 

The  master  was  always  under  a  tnoral  obligation  to 
account,  whatever  protection  he  might  derive  from  the 
resolve  of  congress,  which  gave  the  whole  ship  and 
cargo  as  prize.  There  being  then  a  moral  obligation, 
suiBcient  to  support  a  promise,  so  as  to  prevent  it  from 
being  nudum  pactum^  and  an  express  promise  charged 
in  the  bill,  and  confessed  by  the  demurrer,  there  is 
nothing  wanting  to  entitle  the  complainant  to  the  relief 
he  asks.  It  is  true,  that  the  promise  was  made  to  the 
csrew,  yet  it  enures  to  the  benefit  of  the  owners.  Should 
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it  be  said  that  the  promise  was  in  frttudem  legisy  the 
answer  is,  that  it  was  a  stratagem  of  war  ^  and,  therefore, 
justifiable.  Ynjforo  conscientia^  it  Was  as  justifiable  to 
evade  as  to  enforce  such  a  law  ;  and  if  it  was  a  fraud 
against  the  law  of  congress  to  receive  the  proceeds  of 
the  ship  and  cargo,  for  the  use  of  the  owners,  it  was 
equally  a  fraud  against  the  owners,  to  persuade .  the 
vrtw  to  carry  the  vessel  into  a  port  of  the  United 
States,  under  a  pretence  of  saving  the  property  to  the 
owners,  and  afterwards  to  take  the  whole  proceeds  to 
his  own  use. 

'Harper^  contra.  The  ordinance  of  congress  of  4th 
December,  1781,  (7  vol.  journals  of  congress^  p.  243) 
it  is  .true,  authorised  mutiny  and  treachery,  but  Ic  was 
only  isL  law  of  retaliation.  The  British  had  adopted  a 
similar  provision  \  and.  congress  found  it  necessary  to 
retaliate. 

The  facts  stated  by  the  complainant,  in  his  bin,  are 
such  as  show  the  necessity  of  delivering  up  the  vessel, 
and  that  she  was  absolutely  lost  to  the  owners. 

The  bill  states  expressly,  that  she  was  incapable  of 
reaching  her  port  of  destination  ;  that  she  must  either 
founder  or  be  captured,  or  voluntarily  run  into  an  ene- 
my's port.  It  justifies,  the  conduct  of  the  master,  in 
giving  up  the  vessel,  but  grounds  its  claim  to  relief, 
either  upon  a  supposed  moral  obligation  of  the  defend* 
ant,  (resulting  from  his  duty,  as  master  of  the  vessel) 
•to  do  every  thing  in  his  power  for  the  benefit  of  the 
owners  \  or  upon  an  express  promise  made  to  the  crew, 
which,  it  is  contended,  enrres  to  the  benefit  of  the 
owners  \  or  upon  an  allegation  of  an  imposition  upon 
the  crew,  to  induce  them  to  consent  to  deliver  up  the 
wesseL 

As  to  the  first  ground,  the  master's  duty  did  not  oblige 
him  to  violate  the  laws  of  another  country^  especially  of 
that  country  to  whose  laws  he  appUed  for  protection 
and.  relief.  His  duty  to  his  owners  ceased,  when  he 
c6uld  do  longer  preserve  the  property  by  fair  and  ho«> 
Bourable  means.  His  duty  could  never  oblige  him  to  com» 
mit  a  fraud  upon  the  good  faith  even  of  an  enemy. 
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The  ^eccod  ground  is  that  of  an  express  promise  to  die 
crew.  This  is  liable  to  three  objections.  1st.  That  it  is 
a  promise  without  consideration,  and,  therefore,  nudum 
pactum.  2d.  That  ii  is  not  made  to  the  owners — and, 
3d.  That  it  was  injraud^mkgis* 

The  third  ground  of  claim  is  that  of  imposition  upon 
the  crew,  to  induce  them  to  give  up  the  vessel.  This,  if 
it  can  be  the  ground  of  daim  by  any  person,  must  be  that 
of  a  claim  by  the  crew,  or  some  of  them,  to  set  aside  the 
agreement  for  the  division  of  the  prize-money,  and  can- 
not be  a  ground  of  claim  by  the  complainant.  It  is  abo' 
liable  to  the  objection,  that  the  courts  of  the  United  States 
can  never  sanction  a  claim,  grounded  upon  a  fraud  upon 
the  laws  of  the  United  States*. 

The  owners,  by  affirming  the  transatction,  and  dklling^ 
upon  the  defendant  to  account,  have  made  themselves  a 
party  to  the  fraud  ;  and  the  maxim  of  law  applies,  in  pari 
dclictu  pielior  est  conditio  possidentis. 

To  show  the  extent  of  the  principle,  that  contracts  in 
fraudem  ieg'is  were  void,  he  referred  the  court  to  the  fol- 
lowing authorities.  Pknvden^s  Commentaries^  75.  1  Do» 
mat^  145.  2  Bac.  Ab.  582.  Cowper^  39,  342.  1  7.  H. 
734.  lAti.3S2.  2Atk.U6.  BuUer^lAff.  2P.WilRamSj 
134,  347,  350.  3  T.  R.  454. 

J&t/,  in  reply.  The  foundation  of  this  bin  is  the  ori- 
ginal trust,  before  the  agreement  with  the  crew..  It  was 
a  violation  of  that  trust  to  give  up  the  ship^  The  defen- 
dant was  boundto  dp  all  in  his  power  to  protect  the  pro- 
perty. If  he  has  been  guflty  of  a  firaud  upon  the  United' 
States,  the  owners  were  not  a  party.  The  fraud  of  which 
the  plaintiiF  complains  is,  that  the  defendant  induced  the 
crew  to  give  up  the  ship,  under  the  i^ea  of  doing  it  for  the 
benefit  of  tlie  owners,  and  then  turning  round,  and  plead- 
ing the  resolve  of  congress  against  the  claim  of  the 
owners. 

•  But  if  that  resolve  was  a  bar,  a  subsequent  acknowledge 
ment  of  th^  original  trust,  and  a  promise  to  account,  will 
again  set  it  up. 
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Ftbrtmrv  13.  Hawwat 

v. 
Evs. 
Marbhall,    Ch.  J.   deljivered  theopinidn  of  the 

eouru 

The  essential  difficulty  in.  this  cause,  arises  from  the 
consideration,  that  und^r  the.  resolution  of  congress,  by 
which  the  vessel  and  cargo  meniioncd  in  the  proceedings 
were  condemned,  a  sanction  js  dain^i-d  to  a  breach  of 
truy»t,  and  a  viobtion  of  moral  principle.  In  such  a  case, 
the  mind  submits  reluctantly. to  the  rul<:  of  law,  and  labo- 
riously searches  for  something  which  shall  reconcile  that 
rule  with  what  would  seem  to  be  the  dictate  of  abstract 
justice. 

It  has  been  correctly  argued  by  the  plaintiff  in  error, 
that  the  captain  was  under  obligations  to  the  owners,  from 
which,  in  a  moral  point  of  view,  he  could  not  be  com-> 
pletely  absolved.  He  was  bound  to  save  for  them  the 
ship  and  cargo  by  all  fair  means  within  his  power ;  but  he 
was  no:  bound  to  employ  fraud  in  order  to  effect  the  ob- 
ject. The  situation  of  the  vessel  unquestionably  justified 
her  being  carried  into  the ,  the  port  of  an  enemy,  and, 
perhaps,  in  the  courts  of  England,  the  libelling  of  the 
vessel,  by  the  captain  and  crew,,  might  be  construed  to  be 
an  act  which  would  enure  solely  to  the  benefit  of  the  own- 
ers ;  but  war  certainly  gives  the  right  to  annoy  an  enemy 
by  means  such  as  those  which  were  employed  by  con- 
gress, and  courts  are  bound  to  consider  them  as  legiti- 
mate, and  to  leave  to  them  their  full  operation. 

The  agreement  to  save  the  ship  and  cargo,  under  the 
sem!>lance  of  a  condemnation,  was  not,  in  itself,  an  im- 
moral act ;  it  was,  as  has  been  truly  said,  a  stratagem 
which  the  laws  of  war  would  authorise,  but  it  was  cer- 
tainly a  fraud  upon  the  resolution  of  congress,  and  no 
principle  can  be  more  clear,  than  that  the  courts  of  the 
United  States  can  fiimish  no  aid  in  giving  efficacy  to  it. 
Congress  having  a  perfect  right,  in  a  state  of  open  war, 
to  tempt  the  navigators  of  enemy-vessels  to  brmg  them 
into  the  American  ports,  by  making  the  vessel  and  cargo 
prize  to  tKe  captors,  the  condemnation  of  a  vesselsQ 
brought  in  amounted  necessarily  to  an  absolute  transfer 
of  the  property,  and  to  a  complete  annihilation,  in  a  legal 
point  of  view,  of  the  title  of  the  owners,  and  of  their 
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ciaim  upon  the  captain*  Had  no  communication  taken 
place  between  the  captain  and  his  crew,  whereby  a  portion 
of  the  prize-money  was  allotted  to  him  in  trust  for  the 
owners,  which  would  not  have  been  aUotted  to  him  as  a 
captor,  in  virtue  of  his  station  in  the  vessel,  it  would  have 
been  a  plain  case  of  prise  under  the  resolution  of  con* 
gress,  and  my  intention  under  v^^ich  the  capture  was 
made,  whether  declared  or  no.t,  Would  have  been,  like 
other^acts  of  the  will,  controulable  and  alterable  by  the 
perspns  who  had  entertained  it.  But  if,  by  a  contract 
with  the  crew,  stipulating  certain  advantages  for  the 
owners  of  the  ship  and  cargo,  the  vessel  has  been  carried 
in  when  she  would  not  otherwise  have  been  carried  in,  or 
a  larger  proportion  of  the  priae  has^been  allowed  to  the 
captain  than  would  have  been  allowed  to  him  for  his  own 
u'se,  a  plain  iraud  has  been  committed  by  him,  and  the 
question,  whetherthe  h'ust  which  he  assumed  upon*  him* 
self,  and  under  which  he  obtained  possession  ot  the  pto-* 
peity,  can  be  enforced  in  this  court,  is  one  of  more  dif- 
ficulty, upon  which  a  difference  of  opmion  has  prevailed. 
It  has  be^n  thought  by  some  of  the  judges,  that  t^ie 
contract  bein^  in  itself  compatible  with  the  strictest  rulea 
of  morality,  and  being  opposed  by.  only  a  temporary  and 
war  regulation*  which  exists  no  longer,  may  now  be  en- 
forced. But  upon  more  mature  consideration,  the  ma« 
jority  of  the  judges  accede  to  the  opinion,  that  the  con*^ 
tract  being  clearly  in  fraud  of  the  law,  as  existing  at 
the  tim^,  a  law  to  which,  under  the  circumstances  at*- 
tending  it,  nojust  exceptions  can  be  taken,  its  execution 
cannot  be  compelled  by  the  courts  of  that  Country,  to 
evade  whose  laws  it  was  made.  The  person  in  possession 
itiust  be  left  in  possession  of  that  wmch  the  decree  of  a 
opmpetent  tribunal  has  given  him. 

Thi^  opinion  seems  completely  to  decide  the  point 
made  under  the  treaty  of  peace.  According  to  it,  a  debt 
never  existed  to  which  the  treaty  could  appty.  No.  debt 
was  due  from  the  captain  to  his  owners,  but  iii  virtue  of 
the  confiscation  of  the  ship  and  cargo,  and  it  ha&  neveir 
been  alleged,  that  the  treaty  extended  to  captures,  made 
durmgthe  \frar,  of  property  in  the  actual  possession  of 
the  enemy,  whatever  might  be  the  mews  iBm]pk)y«d  in 
making  them. 
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.If  the  allegations  of  the  bill  had  stated .  any  contracl 
subsequent  to  the  condemnation,  b;^  which  capbun  £¥e 
ha4  made  himself  atrustee,  the  previous  moral  obligation 
mi^t  have  furnished  a  suffident  consideration  for  thai 
contract.  But  the  allegations  of  the  bill  are  not  suflfeient- 
1/  explicit  on  this  point.  They  do  not  make  out  such  a 
case.  His  declarations  appear  lo  have  been  cotempora- 
neous  with  the  transaction,  and  only  to  h^ve  manitested 
the  intention  under  which  he  acted,  an  intention  which 
he  was  at  liberty  to  change* 

Judgment  affirmed. 


MONTALET  ©.  MURRAT. 


MARSHALL,  Ch.  J.  stated  the  practice  bf  the  if  the  pUintiH 
•court  to  be,  that  where  there  b  n6  appearance  for  the  in  error  doei 
plamdfF  in  error,  the  defendant  may  have  the  phun^  ^  SKSliit 
called,  and  dismiss. thie  writ  of  error ^  or  may  open  the  ifJ^S^ 
record,  and  pray  for  an  affirmance.  have  the 

plaintiff  tsU- 

P.BiKeih  for  defendant,  had  the  pUMntiffcalleA         Su^.'SteSt 

Dismissed*      com,  ^  hd 
nuy  opeathft 

The  Chief  Justice  also  sta^  in  answer  to  a  (Question  !J^  ^^ 
•from  the  derk,  tiiat,  in^uch  cases,  costs  go  tftourse» 


SARAH  AND  ABIGAIL  SILSBY,4i.  THOMAS    B.jkismK 
youKg  and  £N0CHSILSBY.  ®""'' 


V, 

Touiro  Avp 

■i  SiLtBY. 

THIS  was  a  writ  of  error  to  Ae  drqiit  osurt  of  4e  -^-  d«Ti«cd 
United  States  for  the  dUtrict  of  Georgia,  torev^^ethe  ^^^^. 
decreeof  that  court,  which  dismissed  ttebOl  of  the  oom-  tarinteiut^to 
idainants,  Sarah  and  Abigail  Sibby.  oonyert  the 

— -5  into  r^ 


Daniel  Silsby,  the  brother  of  the  comfiUunants,  and  un-  ^^^^ 
vie  of  the  defendant,  Enodi  Silsby,  being  sebed  and  pos-  aebti,  to  in- 
VoLm  i:k 
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S.  A^t>  A.  sessed  of  real  and  pemonal  estate  m£ng^and  and  in  th^  stiita 
SiLSBY  ^f  Georgia,  by  W  wiU^  made  in  En^and,  on.the  11th  of 
TooMO  AMD  January^  lf91f  devised  alltiis  estate  to  his  executor  W. 
Sit^BY.  Gouthit,  of  London,  in  trust  to  turn  die  same  into  monejr^ 
^^^^-v^^  or  securities  for  money,  and  after  paytn^t  of  hb  debts, 
3**^  •**^th"''  ^  P^*^  ^"^  ^^^  surplus  upon  any  public  or  private  secu- 
Sjadf^or  put  ^^^^^  ^P^^  interest,  or  to  invest  it  in  thepObUc  funds. 
is  out  on  inte- 

mt  He  then  He  then  bequeaths  to  his  nephew^  Enoch  Sikby,  1 ,500A' 
tSoTtoi  to  •^''^*^8i  ^^  ^  P^^^  ^  '"°*  **  21  years  gf  age  ^'^  subject  to 
tie  paid  at  the  the  provisoes  hereinqfier  mentinned^'*  and  directed  the  in^ 
age  of  21,  sub-  terest  to  be  paid  to  his  guardian  during  his  minority,  to 

ject  to  the      be  applied  to  his  maintenance  and  education* 
vubsequent  ^ 

SiKcts  1,000^     .He  then  directs  his  trustee  to  set  apart  1,000/.  sterlings 

to  be  set  apart,  and  pay  the  interest  thereof  to  his  sister  Satah^  during  her 

^^  toiL"^  life,  for  her  sole  and  separate  use  and  disposal^  and  in  case 

?  S,  di£nff  ^^  ^^'^  death  without  issue,  the  principsd  was  to  be  paid 

ter  liVe»  and    over  to  Enoch.    A  similar  provision  was  made  for  his 

alter  bqueath-  sister  Abi^l,  the  other  complainant*     And  after  be- 

«Imi****^*  le^'  queathing  several  other  pecuniary  legacies,  he  uses  the  fol- 

cict,*Miyi,*^  lowing  words ;  "  Provided  always,  and  I  do  hereby  ex- 

pvovided         pressly  declare  it  to  be  my  will  and  meaning,  that' in  case 

**  ^'^•t  in         the  personal  estate,  and  the  produce  arising  from  the  real 

mal^iate'*  ^^^^  which  I  shall  die  seised  and  possessed  of,  shall  not 

and  the  pro-    ^  sufficient  to  answer  the  said  annuities  and  legacies 

•  Aice  anting    herein  before  by  me  bequeathed,  then^  and  in  such  case,  I 

*JV^  J?^  direct  that  the  said  annuities  and  legacies  so  fay  me  given 

iiihdllS!^     and  bequeathed,  shall  not  abate  in  proportion;  but  that 

akited  and       the  whole  of  siich  deficiency  (if  any  there  shall  be)  shaQ 

^ttaaetted  ofi  be  deducted  out  of  the  said  sum  of  one  thousand  five 

•*^.***  **     hundred  pounds  herein  before  by  ntc  .bequeathed  to  my 

T^P^^  ludd  nephew,  Enoch  Silsby»-->And  in  case  the  personal  es* 

iStM  said  an-     tiitfe,  And  the  produce  arising  from  the  sale  ofthe  real  cs- 

•oi^A^ndle-  ute^'  which  I  shall  die  seised,  and  possessed  W,  shall  tfc 

Eitinit^^r  "^"T  ^^^  sufficient  to  answef  and- satisfy  the/sfe«reralan- 

IsqimSedy    n^iiues  or  legacies  herein  before  by  ine  beiqueathed,  then, 

Ihen^  and  in    and  in  such  case,  I  give  and  bequeath  the.  surplus  and  resi* 

iS^t  d!!tth^  due  which  ihdl  so  exceed  the  purposes  oJF  this  my  wiD  un- 

3S^2wISdit  ^  ^y  "P'^»  Enoch  Silsby,  subject  to  such  condhiona 

osd  legacies    aa  are  herein  bebre  in  this  my  win  mentioned,  and  con* 

to  by  oie  be-  tained,  touchin^and  concemmg  Uie  said  sum  of  one  thou* 

St'iS^e^i^  wmd  five  hundred  pounds  steiUig,  so  by  me  bequeattied 

"^        ,,"^    aa  is  herein  befim  particolpffly  meotioned" 
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The  testator  died  tt  Ostend  on  hit  way  to  the  United    S.  xn  ^. 

States,  in  Pebruaiy,   1791,  leaving  real  and  personal      ^^^*^ 

estate  more  than  sufficient  to  pay  all  the  debts  and  le*  Toovo  An 

gicies^  and  which  came  to  the  hands  of  Gouthit,  the      SkLtBT. 

executor,  wl^o  paid  all  the  debts  and*  all  the  legacies,  ex»  ^-^~  »  ^^^ 

cepting  those  baqueathed  to  the  complainants,  and  to  the  but  the  winio 

defendant,  Enoch  Silsby,  and  another  legacy  of  SOOL  to  ^e^ifw 

Paiuel  Silsby  Curtain;  but  upon  these  h^  regulttrly  thoesLoi 

paid  the  interest  until  the  year  1796,  when  he  became  be)  •hall  be 

bankrupt.  ^f^f^JSS 

'^  of  the  1,500/; 

The  testator  in  his  will  mentions  that  be  has  in  the  Jb!^  whom  . 
Iiainds  of  Harrison,  Anstv  and  Co.  of  London,  5,000/.  ^^•^  JJJ^ 
sterling,  for  which  they  allow  him  an  interest  of  5  per  ^L^.  t2 
cent  per  annum.  ei&e  ynm 

mgrethifttlifr 

Gottthit,  in  his  letter  to  the  compUunants  of  Sept,  7,  5S!I?^Xi2l 
1791,  says,  **I  have  an  excellent  offer*-^«  mortgage  for'  tat^r'Y  dbocA, 
S,000/.  which,  if  you  think  well,  I  will  take  it:,  for  if  I  to  ptj  all 
should. at  any  time  see  well  to  place  it  any  where  else,  '^'^L/JJjtl 
by  giving  six  months  notice  it  would  be  paid.  It  is  on  eiM»biitiAMw 
an  estate  in  Manchester,  one  of  the  greatest  trading  towns  waHi,  fy  the 
in  this  kingdom,  and  I  can  make  you  5  per  cent  sterling  A«iinj|M9>  if 
oil  it,  which  will,  you  know,  be  50^  a  year  for  each  of  b^i^J^J^. 
you,  and  you  may  have  it  pajfdas  you  please,  but  every  ficienu-heiA* 
six  months  I  think  woi^d  be  best.  The  gentleinan  I  that^/«lMnu 
mean  to  lend  the  money  to  is  an /old  acquainunce  of  ^^^m^u 

Gnr  brother's,  and  the  estate  is  worth  5,000/.  He  does  bie  to^V  i^ 
t  want  S^OOOA  so  you  know  nothing  can  be  safer  on  noity. 
earth,  and  I  will  have  the  deed  so  recited  as  to  set  forth 
the  money  is  for 'your  use,  &o.  This,  I  doubt  not,  but 
will  meet  your  approbation*  I  have  taken  no  money 
ovt  of  Harrison's  hands,  nor  even'interest,  as  I  hevrc  no 
dbidits  of  its  safety,  and  the  interest  is  going  on«^' 

In  answer  to  which  the^  coniplainants  write  him  on 
the  1st  of  Feb.  1792,  '*  Yours  of  September  the  rth,yoa 
mention  an  old  friend  of  our  dear  brother's  wanting  to 
hire  the^  2fiOOL  on  mortgage.  We  would  willingly 
oblige  him,  but  cannqc  We  choose  to  let  it  remaiii 
just  itt  our  brother  left  it,  and  shall  draw  on  yon 
every  six  months  for  our  interest;" 


M*  A1KJ>  A. 

SfLtBY 

T. 
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Gouthit,  before  his  .bankruptcy,  drew  all  the  mooey 

oat  of  the  hands  of  Harrison,  Ansty  and  Co.  who  were, 

tovHc  AKD  and  always  have  been,  solvent,  and  in  good  credit.  He 

SiMST.     never  placed  out  in  any  specific  funds,  the  2fiOOL  from 

which  the  complainants'  annuities  were  to  arise. 

On  the  Sloth  December,  1 791 ,  Gouthit  sent  a  power  of 
aftomey  to  the  defendant,  Thomas  Young,  of  Savannah,  ia 
Georgia,  to  collect  the  effects  of  the  testator  in  that  state, 
under  which  power  Youngobtained  letters  of  administra- 
tion with  the  will  annexed,  and  took  into  his  possession  all 
the  property  there,  some  part  of  which  he  paid  over  to 
Gouthit.  'He  also,  in  the  year  1800, -paid  the  legacy  due 
to  Daniel  Silsby  Curtain,  and  part  of  the  1,500A  legacy  to 
Enoch  Silsby.  Considerable  debts  due  to  the  estate  are 
still  putstanding  in  Georgia. 

At  the  time  of  Gouthit's  bankruptcy  he  was  indebted 
to  the  estate  of  his  testator  in  the  sum  of  5,380/.  12*^.  2d» 
sterling,  but  the  commissioners  refused  to  admit  him 
as  executor  of  the  testator  to  proVe  the  same  as  a  creditor 
of  his  own  estal;e,  whereupon  the  legatees,  who  had  not 
been  paid,  petitioned  ^he  Lord  Chancellor  of  England^ 
that  Gouthit  might  be  so  admitted  to  prove  the  debt  for 
their  benefit,  which  his  Lordship  decreed  accordingly  ; 
and  a  dividend  of  403/.  109.  lO/.  sterling  was  received 
by  the  accoimtant-general  of  the  court  of  chancery,  but 
no  part  of  that  sum  has  been  received  by  the  complain* 
ants. 

Epoch  Silsby  filed  a  bill  in  equity  in  the  circuit  court 
of  the  United  States,  £or  the  district  of  Georgia,  against 
Young,  to  compel  him  to  account,  and  pay  over  to  him, 
as  residuary  legatee,  all  the  estate  remaining  in  the 
hands  of  Youne. 

The  complainants,  Sarah  and  Abigail,  filed  the  pre. 
sent  bill  in  equity  in  the  sanie  court  against  both  Tho- 
mas Young  and  Enoch  Silsby,  praying  that  Enoch's  le- 
gacy of  1,500/.  may  abate  in  favoiu*  of  their  legacies,  and 
that  they  may  chairge  the  residue  pf  the  estate  for  the 
balance,  and  have  their  2,000/.  placed  out  on  gpod  se- 
curity according  to^he  will,  and  that  they  may  be  paid 
die  arrearages  of  their  annuities  out  of  the  1,500/.  legacy^ 
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and  out  of  the  residue  of  the  estate  which  caipe  to  the 
hands  of  Youusr. 

The  judge  below  (Judge  Stephens)  dismissed  the  pre- 
sent bill,  and  decreed,  that  Young  should  account  to 
Enoch  Silsby,  upon  the  other  bill  in  Which  Enoch  Sils- 
by  was  complainant,  and  Thomas  Young  defendant. 

Morsclly  for  plaintiffs  in  error. 

Ist.  If  the  plaintiffs  have  not  discharged  the  general 
funds,  they  are  entitled  to  the  relief  they  pray  for. 

2d.  They  have  not  discharged  those  funds,  nor  re* 
linquished  dieir  claim  upon  the  whole  estate  qf  thetes* 
tator. 

It  is  true,  that  if  one  legatee,  by  diligence,  has  got 
his  legacy-,  he  shall  not  be  obliged  Xs>  refund,  in  case  of 
a  subsequent  waste  of  effects  by  the  executor ;  but  that 
is  only  where  all  the  legacies  are  payable  at  one  time, 
and  the  legatees  are  in  a  capacity  to  compel  the  pay- 
ment of  their  legacies. 

In  the  present  case,  the  principal  of  the  legacies  to 
the  complainants,  was  not  to  be  paid .  to  them.  The 
testator  had  directed  his  executor  to  aet  apart  2,000JL 
sterling,  and  to  pay  the  interest  only,  to  the  complain- 
anu  during  their  lives.  It  was,  therefore,  a  bequest 
of  an  annuity  merely.  There  was  nothing  for  Ae 
complainants  to  do.  They  had  lio  right  to  designate 
the  funds,  which  should  be  set  apart  by  the  execu- 
tor, in  whom  alone  was  vested  the  right  and  the  power 
to  make  the  appropriation.  By  the  words  of  the  will, 
if  the  estate. should  not  be  sufficient  to  pay  all  the  lega^ 
cies,  yet  the  complainants  were  not  to  suffer.  But  the 
defendant^  Young,  having  paid  some  of  the  legacies 
in  full,  has  thereby  admitted  assets  for  all.  Tlie  com- 
plainants having  regularly  received  their  annuities  to 
the  year  1796,  when  Gouthit,  the  executor,  became 
bankrupt,  had  no  right  to  complain,  and  had  no  rea- 
son to  press  for  a  specific  appropriation  of  the  money, 
from  which  their  annuities  were  to  be  paid.  They 
knew  (hat  the  whole  estate  stood  chargeable  to  them 
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'a^*'  ^'    ^^^^  ^^^''  3,000/.  were  set  apart,  according  to  the 

T^**      directions  of  the  will.^  -The  residuary  legatee  cannot 

tovvo  AND  ^^^^  himself  of  a  breach  of  trust  by  the  executor,  to 

3i  SBY.      the  injury  of  the  complainants,  who  claim  under  the 

~    '  same,  trust.     The  executor  was  not  bound  by  the  will 

ta  give  any  security,  nor  could  the  complainants  call 

upon  him  therefor.* 

The  time  at  which  the  estate  should  be  insuiEcient 
to  pay  all  .the  legacies,  so  as  to  enable  the  complainants 
to  call  upon  the  residuary  legatee,  is  not  designated  by 
the  will  in  express  terms  ;  but  it  is  clear,  that  the  time 
of  the  death  of  the  testator,  was  not  the  time  he  con« 
templated  ;  because,  after  directing  hisexecu^  to  sell 
his  real  estate,  he  says,  *^  in  case  the  personal  estate, 
and  the  produce  arising  from  thfi  real  estate^  which ,  / 
ehall  die  seised  and  possessed  of  shall  not  be  suffi- 
cient^*'  &c.  thereby  contemplating  a  period  after  'lia 
death,  and  suiEciendy  distant  to  enable  his  execuvor 
to  sell  the  real  esute.  The  words  of  the  will  are 
««  sufficient  to  answer  the  said  annuities/^  How  long  i 
The  answer  is  obvious  ; .  as  long  as  the  annuities  are  to 
be  paid,  which  was  during  the  lives  of  the  complain- 
ants* The  residuary  legatee  was,  therefore,  to  an* 
swer  -for  the  insufficiency,  if  it  luippened  at  any  tivie 
during  their  lives. 

The  case  o(  Marsh  v.  Evans j  1  P*  1Vill.66By  is  vety 
simflar  to  the  present.  The  testator  gave  to  each  of  his 
two  sons,  and  to  his  daughter,  2,000/.  a  piece,  **  with 
a  proviso,  that  if  his  assets  shall  fall  short  for  the  pay* 
ment  of  these  legacies,  still  the  daughter  shall  be  paid 
her  full  legacy,  and  that  the  abatement  shall  be  borne 
proportionably  out  of  the  sons^  legacies  only.^  ^^  The 
testator  left  sufficient  to  pay  all  the  legacies,  but  the  ex- 
ecutrix wasted  the  assets,  and  by  that  means  only,  a 
deficiency  happened." 

The  master  of  the  rolls  decreed,  that  the  daughter 
should  abate  equally  with  the  sons.  But  the  Lord 
Chancellor  reversed'the  decree,  and  directed,  that  the 
daughter  should  have  her  full  legacy,  and  that  the 
abatement  shoidd  be  out  of  those  of  the  sons  only. 
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it  18  unimportant  to  the  co^iplainants  by  what  nl^ans     ^- ^"*  ^ 
the  assets  became  insufficient,  inasmuch  as  the  tesu-      »>^*^y 
tor  intended  to  secure  dieir  annunities  at  all  evenu..  Youvo  ai 
It  was  the  testator,    and  not  the  complainants,  i^ho      S^uby^ 
trusted  the  executor. 

The  legacy  of  1,500/.  to  Enoch  is  (as  far  as  the 
complainants  are  concerned)  to  be  considered  as  a  resi- 
duary  legacy ;  because,  by  the  express  words  of  the  will, 
it  is  placed  upon  the  same  ground  ;  and  nothing  can  be 
taken  by  the  residuary  legatee,  until  all  the  debts  and 
particular  legacies  are  paid.  ^Ld.  Raym.  1320.  Spends 
iove  V.  AUrich. 

The  case  of  Orr  v.  KaineSy  2  Fez.  193,  shows,  that  it 
is  an  established  rule,  that  if  an  executor  pays'  one 
legatee  in  full,  he  t\iereby  admits  assets  to  pay  all  the 
cuiers. 

3d.  The  complainants  have  not,  by  any  act,  waiy* 
«d  their  right  to  come  upon  the  whole  estate,  nor  for* 
(cited  that  right  by  any  laches. 

The  letter  of  February,  1792,  is  a  mere  refusal  to 
sanction  any  thing  not  required  or  directed  by  the  will. 
The  complainants  say,  that  they  choose  to  let  it  (i.  e. 
the  2,000A  provided  by  their  tesutor  as  a  fund  for  the 

Eyment  of  their  annuities)  remain  just  as  the  testator 
k  it.  It  is  hot  even  a  hint  that  they  meant  to  rely  on 
the  money  in  the  hands  of  Harrison,  Ansty  h  6o» 
and  if  it  was,  yet  they  had  no  power  to  prevent  the 
executor  from  drawing  those  funds  out  of  the  hands  of 
that  house  ;  nor  did  it  have  that  effect,  for  Gouthit  <iid 
actually  withdraw  then^  and  i^>ply  them  to  other  pur* 
poses. 

rhe  complainants  were  not  bound  to  call  upon  the 
executor  to  designate  the  funds  set  apart  for  the  pay* 
ment  of  their  annuities  ;  and  as  long  as  they  were  re* 
gularly  paid,  they  had  no  cause  to  suspect  the  solvency 
and  the  honesty  of  Gouthit,  on  whom  their  testator 
had  chosen  to  bestow  his  confidence.  They  cannot^ 
therefore,  be  charged  with  lacJkts, 
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Sarper^  for  the  defendant,  Enoch  Silsby,  contend'* 
ed,' 

l8t.  That  as  the  estate  was  sufficient  at  the  dtne  of 
the  testator's  deaths  and  became  insufficient,  long  af- 
terwards, by  the  default  of  the  executor,  the  contin- 
gency  has  not  happened  upon  which  the  wiQ  renders 
Enoch  Silsby's  legacy  of  1,500/.  liable  solely  to  abate- 
ment; and  that  he  is,  therefore,  entitled  to  receive  the 
whole ;  or^  at  most,  is  liable  only  to  an  abatenient,/ro 
rata^  with .  the  other  legatees* 

2d.  That  the  complainant^,  by  their  acts,  made  their 
election  to  depend  on  the  estate  in  England,  and  on 
the  security  of  Gouthit^  and,  therefore,  cannot  resort 
to- the  residue  in  this  country* 

3d.  That  if  their  acts  do  not  amount  to  such  an  elec- 
tion as  will  preclude  them  from  resorting  to  the  resi- 
due, yet  their  laches^  in  omitting  to  take  steps  for 
compelling  the  executor  to  place  out  their  legacies  on 
public  or  private  securities,  according  to  the  will,  oug^t 
to  have  that  effect. 

The  complainants  were  of  full  age  at  the  time  of 
making  the  will.  The  defendant,  Enoch  Silsby,  warn 
an  infant  for  a  long  time  after  the  testator's  death. 
There  is  a  limitation  over  to  Enoch  of  the  principal 
sum  of  the  complainant's  legacies.  By  their  conduct 
he  has  lost  the  reversion  of  the  2^000/.  and  of  1,200/. 
the  surplus.  It  is  not  just  tjhat  the  loss  should  fall 
upon  htm  who  was  then  an  infant.  The  claim  of  the 
complainants  would  sweep  every  thing  from  Enoch, 
who  was  the  peculiar  object  of  the  testator's  bounty. 
The  defendant.  Young,  must  take  the  consequences  of 
his  own  act,  if  he  has, paid  any  of  the  legatees  in  full. 
He  is  solvent,  and  having,  by  his  act,  admitted,  assets, 
the  coraplainants  cannot  resort  to  the  residuary  lega- 
tee. 

\But  the  testator  died  possessed  of  estate  enough  to 
pay  allthed^bts  and  legacies  ;  and,  therefore,  Enoch's 
legacy  of  1,500/.  by  the  terms  of  the  will^  is  not 
bound  to  abate. 
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If  the  testator  meant  to  give  the  complainants  their 
legacies  at  all  events,  he  would  have  said  'so.  ^He 
knew  that  he  had  enough  to  pay  all  at  the  time  of  ma* 
king  his  will,  but  accidents  might  happen  before  his 
death,  and  it  was  to  guard  against  those  only,  that  lie 
provided  for  the  case  of  insufficiency* 

There  i&  a  great  difference  between  this  case  and 
thatof  Afar^A  v«  Evans ^  cited  irom  t  P.  FPii/..668.  Iti 
that  case  the  proviso  was,  that  ^^  if  his  assets  should 
fail  short.^'*  The  word  assets  is  technical,  and  refera 
to  the  estate  after  his  death.  The  legacies  were  not 
payable  until  his  children  should  be  of  fuUage,  and 
the  whole  expression  evidently  alludes  to  a  state  o£ 
things  which  might  happen,  at  any  time  between  hia 
deatib  and  the  time  wheo  the  legacies  would  become 
payable* 

But  in  the  present  case,  the  testator  mea^t  to  refer 
to  the  time  of  his  death  ;  if  there  should  then  be  an 
insufficiency  to  pay  all,  Enoch^s  l,50d/.  should  abate, 
but  not  otherwise. 

The  anonymous  case  in  1.  P.  WiU.  495,  establishes 
the  rule,  that  if  one  legatee^  by  diligence,  obtains  his 
legacy,  and  the  executor  having  had  sufficient  assets, 
wastes  them,  and  occasions  a  deficiency,  the  legatee 
shall  not  be  obliged  to  refund. 

In  the  case  of  Wakot  v.  Hatty  23d.  February,  1/88, 
3d  voL  of  Supplement  to  Vinery  p.  432,  the  distinction 
is  taken  between  a  deficiency  at  the  time  of  the  death, 
and  that  which  arises  afterwards* 

The  case  of  Orr  v.  Kaines^  2  Vez.  194,  shows,  that 
where  there  was  an  original  sufficiency  of  assets,  and 
the  executor  remains  solvent,  the  legatees  shaU  not 
refund. 

As  Young  is  solvent,  the  complainants  cannot  oblige 
the  other  legatees  to  refund,  unless  there  was  an  ori- 
ginal deficiency  of  assets. 

VoL  III.  L  1 
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2d.  As  to  the  acts  of  the  complainants. 

Their  letter  to  Gouthit  prevented  the  2,000/.  froia 
being  put  out  on  security.  It  is,  therefore,  the  same 
thing,  in  effect,  as  if  the  executor  had,  at  their  request, 
put  it  out  on  a  security  which  had  failed. 

But  they  have  actually  made  choice  of  the  security. 
They  klhew  the  money  was  in  the  hands  of  Harrison, 
Ansty  &  Co.  and  in  their  letter  they  say,  ^^  we  choose 
n  ,let  it  remain  just  as  our  brother  left  It  ;^  that  is,  in 
the  hands  of  Harrison,  Ansty  &  Co.  After  having 
dont.  tha^  Gouthit  remained  their  agent  for  the  pur- 
pose c^  drawing  and  •  remitting  the  interest.  They 
were  the  only  legatees  who  were  of  age^  and  capable  of 
assenting  tc  such  a  disposition  of  their  legacies.  The 
other  legateec  were  infants.  If  the  complainants  had 
directed  the  2,c%/!»  to  remain  in  the  hands  of  the  ez- 
eciitor,  and  he  had  failed,  they  must  have  sustained 
the  loss.  By  refusing  his  offer  to  place  it  out  on 
mortgage,  the^p^have,  in  effect,  assented  to  his  detaining 
it,  and  he  having  failed,  they  must  submit  to  ^e  con- 
sequence. If  they  had  assented  to  his  offer,  the  money 
would  have  been  safe,  and  the  defendant,  Enoch,  Would 
not  have  lost  his  chance  6f  the  reversion.  If  the  exe* 
cutor  himself  had  placed  it  out  on  security,  and  set  it 
apart,  according  to  the  directions  of  the  will,  and  it 
had  been  lost,  they  could  never  have  called  upon  the 
residuary  legatee* 

3d.  But  the  Comphdnants  have  been  guil^  of  laches^ 
in  not  compelling  die  executor  to  place  out  the  money 
on  security.  They  had  early  notice  of  the  will,  and 
took  no  measures  to  have  their  legacies  secured,  until 
the  failure  of  Gouthit,  which  iras  six  years  after  the 
testator's  death.  'By  this  neglect,  Enoch  has  lost  his 
Teirersion.  He  was  a  mino;*,  and,  therefore,  no  laches 
can  be  imputed  to  him. 

P.  £•  JCry,  for  the  defendants. 

UU  As  to  Young. 
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He  coDsidera  himself  as  a  stake-holder  only.    If  the     S.  avs  A. 
comphunants  are  entitled  to  be  first  paid,  he  hold^  for       ^'^^'^ 
them';  if  not,  then  he  holds  for  the  defendant,  Enoch.  To  wo'  axs 


If  there  is  an  original  deficiency  of  assets,  and  one 
legatee  receives  the  whole  of  his  legacy,  the  others  may 
Compel  him  to  refund,  and  the  executor  will  not  be 
obliged  to  pay  the  other  legatees  in  fuU«  So,  if  an 
executor  pay  ope  in  full,  by  mistake,  it  shall  not  pre* 
dude  him  from  alleging  a  defect  of  assets. 

There  is  no  case  in  which  an  executor  has  been  thus 
OTeduded,  by  a  payment  in  fuP,  to  one  of  the.  legatees. 
The  case  from  2d  Fez.  194,  was  where  the  executor 
had  not  only  paid  one  in  full,  but  had  neglected  to  make 
an  inventory* 

2d.  As  to  the  defendant,  Enoch  Silsby. 

The  general  principle*  is  adinitted,  that  specific  pe<i 
cuniary  legatees  are  to  beiirst  paid ;  and  that,  if  there 
is  not  sufficient  to  pay  the  whole,  they  must  abate  in 
proportion. 

This  will  appears  to  have  been  drawn  by  able  coun* 
sel.  If  the  tesutor  meant  that  the  particular  legacies 
should  have  been  paid  out  of  the  whole  estate,  hfi  would 
have  said  so  ;  but  he  has  directed  a  particviax  fund  to 
be  set  apart,  out  of  which  the  annuities  of  the  com^ 
plainants  were  to  be  paid.  If  this  fund  had  been  set 
apart,  as  directed  b^  the  will,  the  defendant,  Enoch, 
would  have  been  enutled  to  the  residue,  and  exonerated 
from  all  liabili^  to  refund.  The  comphunants  were 
the  pnly  legatees  of  competent  age  to  compel  the  exe« 
cutor  thus  to  set  apart  the  fund ;  br,  at  least,  they  were 
the  only  legatees  to  whom  lacheB  can  be  imputed*  They 
not  only  neglected  to  do  this,  but,  by  their  letter,  pre* 
vented  the  executor  from  doing  it. 

The  residuum  was  to  abate  upon  the  same  contin- 
gency ontv,.  upon  which  the  legacy  of  1,50C^  was  to 
abate ;  and  that  contingency  never  happened.  ^  The 
personal  estate,  and  the  produce  arising  from  the  real 
estate,  of  which  the  testator  died  seised  and  possessed," 
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was  <<  sufficient  to  answer  all  the  debts,  annuities,  and 
legacies." 

If  the  time  of  the  testator's  death  was  not  the  time 
when  the  sufficiency  of  the  estate  was  to  be  ascertained, 
yet,  if  at  any  time  afterwards,  the  personal  estate  and  . 
the  produce  of  the  real  estate,  which  came  to  the  hands 
of  die  executor,  was  sufficient,  the  right  of  the  com« 
pkunants  to  come  upon  Enoch's  legacy  of  1,500/.  and 
upon  the  residuum,  ceased.  It  was  then  incumbent 
upon  the  comfjlaina^ts  to  look  to  their  own  legacies, 
and  get  them  properly  secured ;  if  they  did  not,  they 
gave  personal  credit  to  the  executor,  and  if  he  wasted 
the  estate  and  became  insolvent,  they  must  suffer  the 
loss.  They  had  a  right  to  require  security  in  chance* 
ry.  It  is  a  part  of  the  regular  chancery  jurisdiction  to 
compel  such  security,  and  no  suggestion  of  a  devastavit 
was  necessary.  The  funds  in  England  were  more  than 
sufficient  to  pay  all  the  debts  and  legacies.  It  was  not 
necessary  to  wait  for  the  settlement  of  the  estate  in 
C^orgia.  Young,  .the  administrator  in  Georgia,  never 
had  a  sufficiency  of  assets  ;  and,  dierefore,  his  payment 
of  one  legacy  in  full,  if  that  is  the  fact,  cannot  bind 
him  to  pay  sdl  the  rest.' 

Martin^  in  reply.  The  question  is,  whether, 'if 
upon  an  account  against  the  defendants,  any  funds  shall 
be  found  in  their  hands,  we  are  entided  to  recover. 

They  contend,  that  we  are  not  entitled  to  an  account* 

The  will  speaks  of  th^  produce  of  the  estate,  and  not 
of  the  estate  itself;  contemplating  the  intermediate 
acts  of  the  executor ;  looking  forward  to  subsequent 
events,  and  negativing  the  idea,  that  the  testatpr  was 
contemplating  only  the  situation  of  his  estate  at  the  time 
of  his  death.  He  directs  all  his  estate  to  be  turned 
into  cash,  and  his  debts  to  be  collected,  and  the  whole 
vested  in  funds. 

The  principle  of  abatement  was  not  to  take  place 
until  the  legacies  were  to  be  paid^ 
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The  cotnpUunants  were  not  bound  to  elect  any  par-     S.  akp  A. 
ticular  fund.     They  had  a  right  to  look  to  the  whole       Siliiy 

««tatC.  YbUNo"    AVD 


The  word  "/r,"  in  their,  letter  to  the  executor, 
evidently  refers  to  their'  legacy  of  2,(XX)/«  and  not  to 
any  particular  sum  in  the  hands  of  Harrison,'  Ansty  & 
Co.  That  letter  did  not  influence  the  conduct  of  the 
executor,  for  he  did  not  leave  the  money  in  the  hands 
of  those  merchants.  If  he  had  done  sO,  and  they  had 
failed,  there  might  have  been  some  plausibility  in  the 
argument. 

The  complainants  were  not  bound  to  apply  to  chan* 
eery  to  compel  the .  executor  to  give  security.  Until 
the.  year  1796,  they  had  no  reason  to  complain,  and  no 
cause  for  suspicion.  The  testator  had  placed  confi- 
dence in  the  executor,  and  had  left  it  entirely  to  his 
discretion V  when,  and  in  what  manner,  he  should  place 
the  money  out  on  security ;  consequently,  there  was 
no  laches  on  the  part  of  the  complainants. 

February  13. 

Marshall,  Ch.  J.  delivered  *  the  opinion. of  the 
court. 

This  being  a  suit  in  chancery,  brought  by  legatees 
claiming  an  account,  in  order  to  the  payment  of  their 
legacies,  and  their  bill  having  been  dismissed  without 
an  account,  the  decree  can  only  be  supported,  by  show- 
ing that  there  are,  in  the  hands  of  the  administrator, 
no  assets  which  ought  to  be  applied  to  the  purposes 
prayed  in  the  bill. 

The  testator  having  bequeathed  to  each  of  his  two 
sisters,  Sarah  and  Abigail,  who  are  the  compliainants, 
the  interest  on  one  thousand  poiinds  sterling,  and  that 
being  in  arrears;  and  assets  having  come  to  the  hands 
of  his  representlitive,  the  complainants  are  certainly 
^entitled  tq  an  account,  unless  they  have  ^forfeited  all 
pretensions  to  their  legacies. 
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%^M^        The  defendants  say  they  have  forfeited  their  righu, 


▼. 


Jovifo  AHD       l8t;  By  a  letter,  selecting  a  particular  debt  in  satis* 
Sji-^bv.    ^  faction  of  their  legacy,  which  debt  is  lost. 

2d«  By  their  laches. 

The  better  to  understand  the  correspondence,  which 
is  relied  upbn,  it  must  be  recollected,  that,  by  the  will, 
the  whole  estate,  real  and  personal,  of  the  testator,  was 
devised  to  executors  and  trustees,  who  were  directed 
to  place  it  out  on  public  or  private  security,  in  such 
manner  as  should^  in  their  judgment^  best  promote  the 
interests  of  the  legatees.  The  tesutor  then  directs, 
among  other  bequests,  that  his  trustees  shall  set  apart 
one  thousand  pounds  sterling,  for  each  of  bis  sisters, 
the  interest  of  which  shall  be  paid  to  them  during  theitr 
natural  lives,  after  ^hich,  the  principal  is  to  be  divided 
between  the  children  of  each,  if  they  should  marry  and 
have  children,  but  is  given  to  his  nephew,  £noch  Si^- 
by,  inthe'event  of  the  first  legatees' dying  unmarried, 
or  wichout  children. 

This  duty  of  the  executor  and  trustee,  being  thus 
plainly  marked,  he  addressed  a  letter  to  the  legatees, 
in  September,  1791,  in  which  he  mentions  an  offer 
which  had  been  made  him,  of  a  morteage  of  2,000/. 
the  amount  of  the  sums  to  be  set  apart  for  them,  which 
he  wilLtake,  if  it  nieets  their  approbation.  If  the  plain- 
tiffs had  taken  this  mortgage,  and  the  title  had  proved 
defective,  or  the  mortgaged  property  had  been  destroy*- 
ed,  they'  would,  most  probably,  have  forfeited  all 
claims  upon  the  estate  of  their  testator,  and  would  have 
been,  at  least,  censured  by  the  legatee  in  remainder, 
for  having  destroyed,  by  an  improvident  intervention 
in  the  management  of  the  estate,  his  right  to  the  prin- 
cipsd  sum,  on  their  dying  unmarried.  Such  an  inter* 
ference,  on  their  part,  was  unnecessary,  because  the 
executor  was  authorised,  by  the  will,  to  place  the  es- 
tate either  pn  private  or  public  security,  as  he  should 
thhak  most  advantageous^  and  would  have  been  parti'^ 
cularly  indiscreet,  because  they  could  neither  judge  of 
the  vsdidity  of  the  title,  nor  of  the  value  pf  the  premi- 
ses proposed  tp  be  mortgaged.    To  have  intermeddled 
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with  the  subject  would,  tneretbre,  have  been  in  them  *■  ^"  ^ 

a  departure  Irom  propriety  and  common  prudence,  no^  pv^nr 

tobe  accounted  for,  nor  justified*  Tovwo  a» 


SxLtBT. 


Under  these  circfunlstances,  they  say,  **  You  detention 
an  ola  friend  of  our  dear  brother^s  wishing  to  hire  the 
UfiOOU  on  mortgage.  We  would  wiUin^y  oblige  him, 
but  cannot.  We  choose  u>  let  it  remain  just  as  our 
brother  left  itk" 

To  the  court  it  seems,  that  this  letter  will  admit  of 
but  one  construction*  It  is  a  plain  declaration^  that 
they  do  not  mean  to  intermeddle  With  the  duties  of  the 
executor,  but  to  leave  him  to  perform  them  according 
to  the  directions  of  his  tastaton  ^*  We  choose  to  let 
it,"  (the  legacy  of  2,000A)  ^^  remain  just  as  our  brother 
left  it,"  is  plainly  saying,  that  the  legacy  must  remain 
on  the  foundation  on  which  the  will  placed  it.  The 
construction  which  would  convert  these  words  into  a 
declaration,  that  they  chose  the  debts  of  their  testator 
not  to  be  collected,  and  that  they  chose  to  take  upon 
themselves  the  hazard  of  the  solvency  of  any  particular 
debtor,  whose  debt  should  remain  outstanding,  or  of 
the  executor,  if  he  should  happen  to  collect  it,  is 
really  too  violent  a  distortion  of  them  to  be  tolerated 
for  an  instant. 

As  little  foundation  is  there  for  the  allegation,  that 
the  rights  of  the  complainants  have  been  forfeited  by 
their  laches.  The  court  can 'perceive  no  laches  oH 
their  part.  It  was  not  particularly  incumbent  on  them 
to  incur  the  .expense  or  inquiring .  into  the  manner  in 
which  the  executor  performed  his  trust,  with  respect  to 
the  estate  at  large.  They  received  their  interest  re^« 
larly,  and  there  was  no  circumstance  to  awaken  a  sus- 
picion that  they  were  in  danger.  On  the  residuary  le- 
gatee, ^nd  on  his  father  and  natural  ^ardian,  it  was 
more  particularly  incumbent  to  examine  into  the  con- 
duct of  the  executor,  and  though  he  may  be  perfecdy 
excusable  for  .not  having  done  so,  he  cannot  throw  the 
loss  on  others,  whose  conduct  has  been  perfecdy  fault- 
leas. 
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The  court  is,  therefore,  clearly  and  unanirndttsly  of 
opinion,  that  the  complainants  have  not  forfeited  their 
Yoviro  Avo  rights;  and,  consequently,  that  the  decree   must  be 
Si^LSBv.  ^  reversed,  and  an  account  directed* 

In  cOnstderiDg  the  principles  on  which  the  account 
is  to  be  taken,  the  court  think  it  perfectly  clear,  that 
the  specific  pecuniaiy-  legacies  must  be  set  apart,  be* 
fore  the  defendant,  Enoch  Silsby,  can  be  entitled  to 
the  residuum*  The  words  annexed  to  the  bequest  of' 
the  residuary  estate^  which  subject  it  to  the  same  con- 
ditions with  the  bequest  of  the  l^SOOL  are  understood^ 
by  the  .court,,  to  relate  to  the  condition  of  payment,  at 
the  age  of  21,  and  to  the  limitations  over,  incase  of 
the  death  of  the  residuary  legatee,  qot  to  the  question 
of  abatement^  and  a  residuum,  €X  vi  termini,  is  that 
which  remains  after  particular  legacies  are  satisfied* 

The  court  is  also  of  opinion^  that  if  there  be  not  suffix 
cient  assets  to  satisfy  all  the  specific  le^cics,  the  loss 
^lust  fall  exclusively  on  the  1^00^  given  to  Enoch  Silsby^ 
until  that  fund  be  exhausted. 

It  has  been  argued,  that  the  words  of  the  will  limit 
this  cl)arge  on  that  Itgsrcy  to  the  contmgency  of  an  insuf". 
ficit-ncy  of  assets  at  the  death  of  the  testator.  The  words 
are,  "  It  is  my  will  and  desire,  that  if  the  personal  estate, 
and  the  produce  arising  from  the  real  estate  of  which  I 
shall  die  seised  and  possessed,  shall  not  be  suflEicient  to 
answer  the  several  annuities  and  legacies  herein  before 
by  me  bequeathed,  then,  and  in  such  case,  I  direct  that 
the  annuities  and  legacies  shall  not  abate  in  proportion^ 
but  that  the  whole  of  such  deficiency,  if  any  there  be,  shall 
be  deducted  out  of  the  Said  sum  of  1 ,500/.  herein  before 
by  me  bequeathed  to  my  said  nephew,  Enoch  Silsby." 

These  words  have  undergone  a  very  critical  examina* 
tion,  and  it  has  been  contended,  that  the  time  at  which 
the  sufficiency  mentioned  in  the  will  is  to  be  determined, 
is  fixed  by  the  testator  at  his  death,  in  like  manner  as  if 
the  expression  ^ad  been,. "  if  my  estate  shall  not,  at  the 
timo  of  my  death,  be  insufficient,"  &c.  But  the  words 
do  not  appear  to  the  court  to  demand  such  an  interpreta- 
tion.     The  yrords,   *^  the  personal  and  real  estate  of 
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which  I  shall  die  seised  and  possessed,"  are  no  mote  in    8«  iniT^  A. 
substance  than  t)^  words  *^  all  iny  real  and  personal  es-      Sii4sr. 
tate'*  would  have  been.     They  describe  the  subject,  on  youko  avd 
the  insufficiency  of  which  an  abatement  of  a  particular       Silsby. 
legacy  is  to  take  place,  but  not  the  time  when  tnat  insuf- 
ficiency is  to  be  tested.     In  the  opinion  of  the  court,  that 
time  is  when  the  will  is  carried  bto  execution,  by  .the  ap- 
plication of  the  funds  to  their  object.     If,  when  that  ap- 
plication is  made,  a  deficiency  appears,  ^^  then,  and  m 
that  case"  it  is,  that  the  abatement  is  to  take  place  in  the 
specific  legacy  to  Enoch  Silsby. 

This  specific  pecuniary  legacy,  being  given  to  the  same 
person  to  whoni  the  residuum  is  given,  and  on  t}ie  same 
terms,  assumes  completely  the  character  of  a  residuary 
bequest,  and  the  testator  does  not  appear  to  have  intended 
to  give  it  any  preference  over  the  residuum.  He  seems 
to  have  intended  certain  provisions  to  his  relations,  the 
extent  *of  which  were  apportioned  to  his  opinion  of  their 
necessities,  and  which  he  did  not  leave  in  a  situation  to 
be  enlarged  or  diminished  by  any  incident  which  might 
affect  the  state  of  his  affairs.  Should  his  property  be 
merely  sufficient  to  pay  those  annuities  and  legacies,  they 
were  to  sustain  no  deduction  ;  should  it  be  ever  so  much 
enlarged,  they  were  to  receive  no  increase ;  but  all  he 
might  possess,  exceeding  those  specific  donations,  was  to 
be  given  to  his  nephew.  His  bounty  to  his  other  legatees 
was  measured  ;  that  to  his  nephew  was  not  defined.  As 
in  every  case  where  specific  legacies  are  first  given,  so  in 
this,  it  is  the  intent  of  the  testator  to  prefer  the  specific 
legatees.  There  would  have  been  no  motive  for  giving  m 
specific  legacy,  subject  exclusively  to  abatement  in  case 
of  deficiency,  to  the  residuary  legatee,  but  for  the  pur- 
pose of  providinff  a  fund  for  his  education  and  main- 
tenance during  his  infancy.  For  every  other  purpose, 
this  particular  legacy  to  Enoch  Silsby  is  to  be  considered 
as  a  part  of  the  residuum* 

It  is  not  easy  to  assign  a  motive  in  the  testator  for 
intending  a  preference  to  his  specific,  over  his  residuary 
legatee,  in  the  event  of  an  insufficiency  of  assets  at  hit 
death,  which  would  not  equally  apply  to  an  insufficiency 
which  should  take  place  afterwards.  The  only  motive 
for  this  preference  whjich  could  possibly  have  existed, 

VoLUI.  Mm 
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S.  Av»  A.  was  his  wish  that^  if  the  fund  should  not  be  adeouate  to 
^'t**^       pay  all  his  legacies,  yet,  no  deduction  should  be  made 

Tovvo  AMD'  "^^  those  which  were  particularly  bequeathed*  TIus 
Sjuby.  wish  originated  in  his  particular  feelings  towards  his  rela« 
tions,  and  could  not  depend  on  the  insufficiency  which  he 
provided  against  taking  place  at  the  time  of  his  death,  or 
m  few  months  or  years  afterwards*  If,  at  the  time  of  his 
death,  his  estate  had  been  sufficient,  but  before  it  could 
be  collected  and  applied  according  to  his  will,  bankrupt- 
cies, or  any  other  casualties,  had  occasioned  a  deficiency, 
no  reason  can  be  perceived,  by  the  court,  for  supposing 
tl' at  the  contemplation  of  such  a  deficiency  would  have 
induced  him  to  make  a  different  arrangement  of  his  af- 
fairs, from  what  he  would  have  made  had  he  contemplate- 
ed  a  deficiency  at  his  death.  And  between  such  a  defi- 
ciency, and  one  occasioned  by  the  fault  or  misfortune  of 
an  executor,  chosen,  not  by  his  legatees,  but  by  himself, 
the  court  can  perceive  no  distinction* 

It  is,  therefore,  the  opinion  of  this  court,  that  the  de- 
cree of  the  circuit  court  be  reversed,  and  that  the  cause 
be  remanded  to  the  circuit  court,  that  an  accoimt  may  be 
taken,  in  order  to  a  final  decree* 

Reversed. 

D£CR££. 

Tlus  cause  came  on  to  be  heard,  on  the  biO^  answers, 
ezlubfts,  and  other  testimony  in  the  cause,  and  was  ar- 
gued by  counsel;  on  consideration  whereof,  the  court  is 
of  opinion,  that  there  is  error  in  the  decree  of  the  circuit 
court,  in  directing  the  bill  of  the  comphunants  to  be  dis- 
miss^, and  that  the  same  ought  to  be  reversed  and  annul- 
led* And  this  court  doth  farther  direct  and  order,  that 
the  ssud  cause  be  remanded  to  the  circuit  court,  that  ac- 
counts may  be  taken  of  the  assets  which  are  in  the  hands 
of  the  defoidant,  Thomas  Young,  of  the  payments  which 
have  been  made  to  Enoch  Silsby,  and  of  the  sums  which 
are  due  to  the  comphdnants,  and  of  sudh  other  matters  as 
mqr  be  necessary  to  a  final  decree* 
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STRAWBRIDGE  £T  AJL.v.  CURTISS  ET  AL. 


THIS  was  an  appeal  from  a  decree  of  the  circuit 

court,    for  the  district  of  Massachusetts,  which  dis-, 

missed  the  complainants'  bill  in  chancery,  for  want  of  ^  ^  ^^^  ^ 
•     .  J.  ^.  '^  '  two  or<movs 

jurisdiction.  joi„t  pUi„. 

tifiiiy  an4  tys^ 

Some  of  the  complainants  were  alleged  to  be  citi-  ?/**?*  -^*"* 

zens  of  the  state  of  Massachiuetts*     The  defendants  e^fcT^^ole 

were  also,  stated  to  be  citizens  of  the  sanKe  state,  ex-  plaintiflkinjiift 

pepting  Curtiss,,who  was  averred  to  be  a  citizen  of  the  ^  capable  of 

state  of  Vermont,  and  upon  whon^  the  subpoms^  was  S?^foi-  ^ 

served  in  that  state*  dahu»  in  thp 

courts  of  thtt 

The  question  of  jurisdiction  wi^  submitted  to  the  ?*"*!?*^***' 

court  without  argument,  by  /'•  JB(.  Key^  tor  tiie  appe|p  Mipport  Um 

)ants,  and  Harper^  for  die  appeUees*  '  jiirUdiction. 


On  a  subsequent  day, 

Marshall,  Ch.  J*  delivered  the  opinion  of  the 
poutt. 

The  court  has  considered  this  case,  and  is  of  opinion 
that  the  jurisdiction  cannot  be  supported. 

The  words  of  the  act  of  congress  are,  "  where  an 
alien  is  a  party;  or  the  suit  is  between  a  citizen  of  a 
state  where  the  suit  14  brought,  and  a  citizen  of  another 
state.'' 

The  court  understands  these  expressions,  to  meai. 
that  each  distinct  interest  should  be  represented  by  (.  -ar- 
sons, all  of  whom  are  entitled  to  sue,  or  may  be  suec 
in  the  federal  courts.  That  is,  that  where  the  interest 
is  joint,  each  of  the  persons  concerned  in  that  interest 
must  be  competent  to  sue,  or  liable  to  be  sued,  in 
those  courts. 

But  the  court  does  not  mean  to  give  an  opinion  in  the 
case  where  several  parties  represent  several  distinct  in- 
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terests,  and  some  of  those  parties  are,  and  others  are 
not,  competent  to  a^e,  or  liable  to  be  sued,  in  the  courts 
of  die  United  States. 

Decree  affirmed* 


GOSDON 
T. 

Cald- 

OLtUCK 
ET  AX.. 


ThtftcoiirtbM 
not  jurisdie- 
tion  upon  a 
writ  of  error 
to  Artate 
court,    under 
the  35th  sec- 
tion  ofthe  ju- 
diciarv  act  of 
1789/  if  the 
deciiion  of 
the  state  oourt 
be  in  Javour 
of  the    privi- 
lege  claimed 
under  an  act 
of  CODgTest. 


GORDON  V,  CALDCLEUGH  ET  AL. 


THIS  was  a  writ  of  error  to  the  judges  of  the  court 
of  equity  of  the  state  of  South  Carolina^  holden  in  an^ 
for  the  eastern  district  of  the  sai<f  state. 

James  Grordon,  ^^  of  the  city  of  Charleston,  in  the 
state  aforesaid,'.',  filed  a  bill  in  equity  against  Cald- 
cleugh  aqd  Boyd,  *^  of  London,  in  the  kingdom  of 
Great  Britain,"  William  Muir,  *'  of  Hamburgh,"  and 
John  Gillespie,  George  M^Kay,  and  Joseph  Reid, 
whose  riesidence  is  not  mentioned  in  the  bill.  At  the 
return  of  the  subpcena,  Calddeugh,  Boyd  and  Reid,  ap- 
peared and  filed  a  petition,  stating  themselves  to  be 
aliens,  and  subjects  of  the  king  of  Great  Britain,  and  that 
the  complainant  waS  a  citizen  of  the  state  of  South 
Carolina,  and  praying  that  the  ctfuse  might  be  removed 
to  the  circuit  court  of  the  United,  according  to  the  12th 
section  ofthe  judiciary  act  of  1789.  To  which  petition, 
Gordon,  the  cofnplainant,  answered,  that  the  prayer 
thereof  ought  not  to  be  granted,  because  Gillespie  and 
M'Kay,  two  of  the  defendants,  were  citizens  of  the 
state  of  South  Carolina.  But  the  court,  ^*  after  observ- 
ing that  the  parties  defendants  to  the  suit,  residing  in 
this  statCy  were  stakeholders,  and  not  materially  concern- 
ed  in  the  determination  of  the  cause,  ordered  that  it  be 
transferred  to  the  tcderal  court)  agreeable  to  the  prayer 
of  the  petition." 

The  complainant  immediately,  in  the  same  court, 
assigned  errors,  in  the  following  form  :  *^  Whereupon 
the  said  James  Gordon,  comes  a^d  says,  that  in  the 
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giving  of  the  final  judgment,  in  the  cause  aforesaid, 
upon  the  construction  pf  the  12th  clause  or  section  of 
the  statute  of  the  United  States,  entitled  an  act  to 
establish  the  judicial  courts  of  the  United  States, 
passed  the  24th  day  of  September,  1789,  and  2d  sec- 
tion of  the  3d  article  of  the  constitution  of  the  Unit- 
ed States,  and  the  12th  article  of  the  amendment  of  the 
constitution,  there  is  manifest  error  in  this,  to  wit, 
that  the  judgment  aforesaid  was  given  in  form  afore- 
said, for  the  said  Caldcleugh,  Boyd  and  Reid,  upon 
their  petition,  for  the  removal  of  the  said  cause  for  trial, 
into  the  circuit  court  of  the  United  States,  to  be  held 
for  the  district  of  South  Carolina,  whereas  judgment 
should  have  been  given  for  the  said  James  Gordon, 
against  the  removal  aforesaid,  and  this  he  is  ready  to 
verify." 

Caldcleugh,  Boyd,  and  Reid  joined  in  error ;  and 
thus  the  case  came  up* 

The  writ  of  error  did  not  state,  that  the  court  of 
equity,  of  the  state  of  South  Carolina,  to  the  judges  of 
which  it  was  directed,  was  **  the  highest  court  of  equi* 
ty^  of  the  state  in  which  a  decision  ir^  the  suit  could  be 
had^^  so  as  to  bring  the  case  within  the  provisions  of 
the  \l5th  sectidn  of  the  judiciary  act  of  1799,  noi*  did 
that  fact  ID  any  other  manner  appear. 

£•  J.  Lee^  for  plaintiffs  in  error. 

February  13. 

Marshall,  Ch.  J.  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

This  court  has  no  jurisdiction,  under  the  25th  section 
of  the  judiciary  act  of  1789,  but  in  a  case  where  a 
final  judgment  or  decree  has  been  rendered  in  the  high- 
est court  of  law  or  equity  of  a  state,  in  which  a  deci- 
sion  in  the  suit  could  be  had,  where  is  drawn  in  ques- 
tion, the  validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under  the  United  States,  and  the  de- 
cision is  againH  their  validity,  &c.  or  where  is  drawn 
in  question,  the  construction  of  any  clause  of  the  con- 
stitution, or  of  a  treaty,  or  statute  of>  or  commission 
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held  under  the  United  States,  and  the  deciftipii  it 
againii  the  tide,  right,  privilege  pr  exemption,  spe* 
cialty.  set  np  or  claimed  by  eidier  party,  under  sujdi 
clause  of  the  said  constitution,  treaty,  sutute  or  com- 
mission* 

In  ihe  jpresent  case,  such  of  the  defendants  as  were 
aliens,  filed  a  petition  to  remove  the  cause  to  the  fede- 
ral circuit  court,  under  the  12th  section  of  the  same 
act.  The  state  court  granted  the  prayer  of  the  peti« 
tion,  and  ordered  the  cause  to  be  removed ;  the  deci- 
sion,  therefore,  was  not  against  the  privilege  claimed 
under  the  statute ;  and,  therefore,  this  court  has  no 
jurisdiction  in  the  case. 

The  wilt  of  error  must  be  dismissed. 


M'FnmAif 

▼. 

Tatlokavo 

Massix. 


M^FERRAN  v.  TAYLOR  AND  MASSIE, 


He  who  sells^ 
xxroperty  oo^a 
description 
given  by  him- 
self, IB  bound 
in    equity  to 
make  good 
t'lat  £8crip- 
tion ;   ^nd    if 
k   be  untrue 
]T>  a  material 
point,  al- 
'though  the 
variance    be 
occasioned  by 
mistake,  he 
must  still  re- 
main lia))le 
for    that   va- 
riance. 

Qjiere,    if 
the  ^    mistake 
l)e  of  a  matter 
deemed    per- 
fectly  imma- 


ERROR,  to  a  decree  of  the  district  court  of  the  dis^ 
trict  of  Kentucky,  in  chancery* 

M'Ferran  in  his  bill  alleged  that  on  the  19th  of  March, 
1784,  the  defendant,  Taylor,  for  a  valuable  consideration, 
executed  his  bond  to  the  complainant,  for  the  conveyance 
of  200  acres  of  land  out  of  1 ,000  acres  located  by  him  on 
Hingston^  or  out  of  5,000  acres  which  Taylor  then  had 
for  location.  The  condition  of  the  bond  was  as  follows : 
*^  jthat  if  the  said  Richard  Taylor,  his  heirs  &c.  shall  we^ 
and  truly  make,  or  cause  to  be  made,  to  the  said  Martin 
M^Ferran,  his  heirs  or  assigi^,  a  good  sufficient  tide  in 
fee  simple  to  two  hundred  acres  of  land  in  the  county  of 
Kentucky,  out  of  1,000  acre  tract,  tecated  by  the  sat^ 
Richard  Taylor  on  Hingston^s  fork  of  Licking  ;  or  200 
acres  out  of  5,000,  which  the  said  Taybr  has  now  for 
^cation,  provided  he  obtain  the  same,  at  such  part  or 
place  thereof,  as  the  said  M*Ferran  shall  choose,  not  ta 
exceed  more  than  twi^e  the  breadth  in  length  thereof,  so 
soon  as  the  lands  can,  m  any  degree  of  safety,  be  sur- 
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veyed;  then  this  obligation  to  be  void,  othtnriae  to  re-    M^Fsr^aw 
main  m  full  force  and  virtue.'*  Tayloe  a«# 

The  bill  further  alleg^  that  on  the  25th  of  September,  K^^^^/^^ 
in  the  same  year,  the  defendant,  Taylor,  executed  ano-  terial  bybo^ 
ther  bond  to  the  complainant  for  3CX)acre»6f  land  ad-  f^^V^^ 
joining  the  former  tract  of  200  acres*  con^actr  «n^ 

of  a    «|at|er 

Thatthesaid5,000acre8oflandalludedtobythebonds,  ^ich  would 
was  granted  to  Taylor,  for  his  military  services,  by  a  war-  ^^  ^^  ^ 
rant  numbered  1,734,  which  issued  for  6,000  acres  ;  but  »!„,  if  it  had 
that  Taylor  did  not  inform  the  complainant  that  it  contain-  been  known, 
ed  more  than  5,000  acres.  That  1,000  acres  of  the  6,000  |«J^«f  ^^^l^k 
have  been  bcated  on  Paint  Creek ^  and  2,000  on  Brush  ^  '^^SSy 
Creekj  in  the  north-western  territory,  and  3,000  on  the  i^ora^ 
Green  River ^  in  the  district  of  Kentucky*   That  Taylor  whether  « 
had  not  any  lands  on  Hingston^  so  that  the  complainant  ^"^  ^tto 
cannot  make  his  choice  there,  where  he  avers  the  general  i^te^«  ? 
quality  of  the  land  is  equal  to  any  in  Kentucky^  and  is    A  finding  bj 
worth  from  8  to  10  dollars  an  acre*  That  Taylor  has  sold  the  juiy, 
the  1,000  acres  on  Paint  Creek  to  the  defendant,  Maasie^  dicu*^a*fiS" 
who,  before  he  paid  for  the  land,  and  obtaiped  a  title  from  admitted  by 
Taylor,  had  notice  of  the '  complainant's  claim  to  500  the  pleadings, 
acres  from  Taylor,  as  before  stated*  is  to  be  diirc- 

l^arded. 

I1iat  before  the  sale  to  Massie,  Taylor  had  sold  the 
2,000  acres  on  Brusli  Creek  to  Abraham  Buford,  or  to 
some  one  else,  and  in  consequence  thereof,  assigned  the 
certificate  of  survey  t6  John  Brown.  That  in  1796,  the 
complamant  applied  to  Taylor  to  show  him  his  bmds, 
diat  he  might  make  his  choice,  but  laybr  neglected  and 
refused  to  show  theni*  That  the  complainant  chooses  to 
have  the  500  acres  laid  0ff,  and  conveyed  to  him  from 
the  land  on  Paint  Creeky  and  has  given  notice  of  his  choice 
to  Taylor,  who  refuses  to  convey  the  same  from  out  of 
that  tract,  and  refuses  to  accompany  the  complainant  to 
have  the  same  laid  off  ;  and  that  Massie  also  refuses  to 
convey* 

The  bin  concludes  with  a  prayer,  that  the  complamant 
may  be  permitted  to  make  choice  of  500  acres  of  land  out 
of  the  1,000  acres  on  Paint  Creek  ;  that  the  defendants 
miqr  be  compelled  to  convev  the  same ;  and  that  the  court 
would  grant  general  relief,  &c* 
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M'FBKmAw        The  answer  of  the  defendant,  Taylor,  admitted  the 

Taylor  avb  '^"^^J  ^^^  ^^^^  *^  ^^  *^^®  ^^''^  ^^  '^^  ^^^  ^ff  ^"^  0°^ 
Maisik.  tract.  It  alleged,  that  the  consideration  of  the  first  bond 
was  two  horses,  sold  to  him  by  the  complainant,  at  the 
price  of  40/*  Virginia  currency  for  both  ;  and  that 
the  consideration  of  the  other  bond  was  another  horse, 
valued  at  48/.  It  refers  to  the  entry  for  the  1,000 
acres  upon  the  waters  of  Licking^  dated  June  I5th,  1780, 
which  is  in  these  words  :  **  Colonel  Richard  Taylor  en- 
ters one  thousand  acres  on  treasury- warrants,  adjoining 
an  entry  of  Major  Thompson's,  on  a  buifaloe  road  leading 
from  Hingstofi^s  Jbrk  to  the  sweet  licks,  beginning  at  his 
south-east  comer,  thence  north  along  said  Thompson's 
line  600  poles,  thence  east  for  quantity."  The  answer 
then  avers,  that  the  mentioning  of  Hingston^a  fork  of 
Licking  in  the  bond,  was  not  a  description  of  iocaiityy  but 
of  tract;  and  that  the  mentioning  Htngston  was  no 
greater  recommendation  of  the  land  than  if  ai^other  fork 
of  Licking  had  been  named  ;  because  both  parties  were 
unacquainted  with  it,  and  Ta}'lor  had  understood  that  his 
said  entry  was  on  Hingston.  That  the  provision  in  the 
bond  for  a  choice  out  of  5,000  acres  was  an  alternative  i 
and  it  was  not  intended  that  the  complainant  should  have 
his  choice  out  of  the  6,000  acre  warrant ;  and  it  was  in- 
tended, and  understood  by  both  parties,  that  Taylor 
should  ho}d  1,000  acres  thereof,  unincumbered,  and  not 
liable  to  the  complainant's  choice.  It  avers  further,  that 
these  1,000  acres  were  located  on  the  shares  on  Paint 
Creek  ;  that  Taylor  held  part,  and  Kenton  and  Helm 
another  part,  as  locators ;  that  he  sold  his  part  to  Mas- 
sie,  but  he  does  not  recollect  the  quantity.  Of  the  remain- 
ing 5,000  acres  he  exchanged  2,000  with  Colonel  Abra- 
ham Butbrd,  for  two  entries  of  1,000  acres  each^  because 
there  was  a  greater  probability  of  getting  good  laud  upon 
small  entries  than  upon  large.  1  hat  these  2,000  acres 
were  located  on  the  south  side  of  Green  River*  'I'hat  the 
other  lot  ot  2,000  acres,  part  of  the  5,000,  was  located  on 
the  riorth  fork  of  Faint  Creek  ,  but  understanding  the 
land  was  not  good,  he  had  1,500  acres  withdrawn,  and 
finally  located  on  some  of  the  waters  of  Paint  Creek^BB  he 
b  intontfed  ;  but  he  is  so  much  unacquainted  with  that 
country,  that  he  cannot  point  it  out  particularly.  Th^  rer 
maining  1,000  acres  are  located  and  patented  south  of 
Green  Rtver.  That  he  bar  offered  the  complainant  a 
choice  of  any  of  those  lands,  except  the  1,000  acres  held 
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hy  Massie,  Kenton,  and  Hehn,  which  he  has  refused.  M'FsRaAK 
That  the  500  acres  on  the  north  fcrk  of  Paint  Creeky  xxTi^oRi 
lu*e  inferior  to  the  other  kinds,  as  he  has  been  informed 
and  believes ;  and  the  compbdnant  having  positively  re- 
fused them,  Tavlor  has  sold  thenu  But  the  1,500  acres 
on  the  waters  of  Paint  Cretk^  which  were  originally  part 
of  the  3,000  acre  bt,  and  the  three  tracts  of  1^000  acres 
each,  south  of  Green  Rvoer^  are  yet  held  iw  hiih  ready  for 
the  choice  of  the  complainant*  That  Taylor  informed 
the  complamant,  before  the  commencement  of  this  suit^ 
fully  or  the  exdiange  with  Euford,  and  has  been  always 
ready  and  willbp;  to  let  him  have  his  500  acres  as  afore- 
Said.  That  Taylor  informed  the  complainant  of  his  said 
military  warrant ;  and  that  it  i^as  for  6,000  acres ;  and  that 
he  reserved  1,000  acres  thereof,  Whichic  was  then  possible 
he  might  want  to  live  on,  and  that  the  complainant's  rig^ 
of  choice  was  onty  to  extend  to  the  remaming  5,000 
acres.  That  since  Taylor  discovered,  that  the  first  men- 
tioned 1,000  acres  laid  on  Slate  Cteeky  a  branch  of  Lick^ 
ingy  and  not  oxi  Hingatonj  a  branch  of  Licking,  he  m^ 
formed  the  complainant  thereof,  and  also  that  he  had  no 
lands  on  Kingston. 

The  answer  of  Massie  denied,  that  previous  to  hi^  pay- 
ing the  consideration  of  the  land  to  Tayldr,  and  the  issuing 
of  the  patent,  he  had  any  notice  that  the  complainant  had 
Ikny  claim  to  that  land,  and  averred  that  he  was  a  hwiajidt 
purchaser,  foJr  a  valuable  consideration,  without  notice. 

The  jury  (who,  by  the  practice  of  Kentucky,  are  called 
tb  asceitain  facts  in  chancery  suits)  found  the  following 
nets : 

1.  That  the  defendant  executed' the  bonds* 

1.  That  at  that  time  he  had  no  lands  on  Hingaton^M 
fork  of  Licking. 

3.  That  on  the  2dtK  of  August,  1795,  he  assigned  to, 
John  Brown,  the  plot  and  certificate  of  survey,  &c.  (the 
2,000  acres  before  mentioned)  which  survey  was  made  by 
virtue  of  a  military  warrant,  No.  1,734. 

Vol.111.  Ka 
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if^FsmAAv        4,  That  on  the  dl«t  of  July,  179T^  he  assigned  to 
^  ^^'  Massie.  &c.  the  1,000  acres  before  mentioned,  bemg  a 

Mas&ik.     survey  of  part  of  the  same  warrant* 

5*  That  the  complainant  demanded  of  Taylor  500 
acres,  in  virtue  of  the  said  bonds,  before  .the  commence- 
ment of  this  suit7  but  it  does  not  Appear  that  any  lands 
have  been  conveyed  in  compliance  with  that  demand ; 
neither  does  it  appear  that  any  particular  piece  of  land  was 
pointed  out  by  the  complainant,  when  the  ^'aid  demand 
was  made,  except  that  he  had  made  bis  election  to  have 
500  acres  out  of  the  survey  assigned  to  Massie,  and 
gave  notice  thereof  to  Taylor,  who  refused  lo  convey  it. 

6*  That  500  acres  might  be  laid  off  in  that  survey  worth 
five  dollars  an  acre,  id  the  form  caHed  for  in  the  bonds. 

7^.  That  the  5j000  acres  mentioned  in  the  bonds,  were 
part  of  the  Warrant  No.  1^734,  for  6,000  acres,  granted 
to  Taylor  for  his  own  services. 

8.  That  Taylor  had  the  entry  of  1,000  acres  of  June: 
15th,  1780. 

9.  That  when  the  bonds  were  executed,  Taylor  had  a 
InUitary  warrant  for  6,000  acres,'  1,000  whereof  were  en- 
tered on  Paint  Creek,  in  partnership  with  the  locators, 
:md  since  assigned  to  Massie ;  2,000  were  exchanged 
with  Abraham  Buford,  for  other  2,000  acres  of  military 
warrants,  in  separate,  entries  of  1,000  each,  because 
Taylor  deemed  it  more  ptobable  that  he  should  get  good 
land  on  small  eiitries  than  on  large  ones. 

10.  That  1,000  acres  of  the  said  5,000  were  entered  on 
the  south  side  of  Green  River. 

1 1.  That  the  remamder  of  the  5,000  acres  is  located  on 
Paint  Creek,  or  jts  waters. 

12.  libat  Taylor  is  wiDmg  that  the  complainant  should 
make  his  choice  out  of  any  of  the  three  tracts  of  1,000 
acres  each,  south  of  Green  River,  or  out  of  the  1^000  acrea 
oh  the  waters  of  Licking',  or  out  of  the  50Qjicre8,  or  the. 
1,500  acres,  on  the  waters  of  Paint  Creek. 
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1^.  That  the  average  price  of  lands  oir  Hingston  is    M^FmnitAn 
threeandahalf  dollars  per  acre,  and  on  Slate  two  dollars  «      ^- 
P«-acre.  '-"^S-- 

14.  The  1,000  acres  adjoining  Thompson  are  worth, 
two  dollars  per  acre* 

15*  The  land-  transferred  from  Taylor  to  Buford.is 
worth  one  dollar  and  fifty  cent^  per  acre*. 

16.  The  land  transferred  by  BufordtQ  Taylor  b  worth 
two  dollars  per  acre. 

The  decree '  of  the  district  court,  upon  die  bill,  an- 
swers, and  facts  found,  was,  in  substance. 

That  the  complainant  should,  on  or  before  the'  Is^  of 
September  then  next,  make  choice  of  his  500  acres  out  of 
the  following  tracts  of  land,  to  wit :  1,000  acres  adjoint 
ing  Major  Thompson's  entry,  on  a  bufialoe  road  leading 
from  HingstonU fork  to  the  Sweet  UckM  ;  the  2,00O 
acres  transferred  by  Buford  to  Taylor ;  the  1,000  acres 
entered  in. the  name  of  Taylor  on  Lost  Creek^  a  branch 
of  the  Ohio ;  the  500,  or  the  1,500  on  Paint  Creek  ;  and 
give  notice  to  Taylor  of  such  choice  within  one  montb 
luter  it  should  be  made; 

Commissioners  were  appointed  to  lay  off  and  survey 
the  said  500  acres  for  the  complainant^  and  it  was  further 
decreed,  that  Taylor  should,  before  this  1st  of  November, 
then  next,  convey  the  said  500  acres  to  the  complainant ; 
but  if  the  complainant  should  not  make  his  choice,  and 
;'ive  notice  as  aibresaid,>then  Taylor  should,  on  or  before 
e  25ch  of  the  then  next  November,  convey  to  the  com- 
plainant, 500  acres  out  of  one  of  the  said  tracts,  in  a  rea- 
sonable form,  according  to  the  condition  of  the  bonds.;  and 
that  Taylor  should  pay  the  costs  of  the  suit* 

Upon  this  decree  the  complainant  sued  out  his  writ  of 
error* 

Breckenridge^  attorney-general,  for  plamtiff  in  error* 
The  record  sIk>ws,  that  Taylor  had  no  land  o^  Hingston^ 
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^*rm%mm   and  that,  at  the  time  of  the  deq^e,  the  plaintiff  had  not 
.    J'      ^  the  liberty  to  choose  out  of  the  5,000  aqres* 


Ma«8|B. 


When  a  specific  execution  of  a  contract  is  decreed,  it 
must  be  decreed  to  be  executed  entirely,  or  not  at  all. 

Contracts  receive  the  same  construction  in  a  court  ot 
equity  as  in  a  court  of  law«  Neither  can  make  an  agree^ 
nien^  for  the  parties. 

A  court  of  law,  in  the  constructioii  of  the  pre^enf 
bond,  on  an  action  of  debt,  upon  a  brei^cli  of  the  condi- 
tion in  iiot  cohveyinR  land  on  Hingaton^  could  not  con- 
sider thebond  as  discharged  by  the  conveyance  of  land  on 
Slate  Creek. 

Tlie  defendant  knew,  or  ought  to  have  known,  his  pro- 
perty, so  as  hot  to  deceive  the  plaintiff. 

The  difference  in  value  between  the  lands  on-those  twoi 
^ater  courses,  is  found  by  the  jury  to  be  a  dollar  and  ^ 
halfper  acre.^  Suppose  tne  land  on  Slate  Creek  had  been 
worm  ten  times  as  much  as  that  on  ERngston^  the  defen- 
dant could  not,  by  this  bond,  have  been  compelled  to 
convey  \sniioTL  Slate  Creeks  when  he  had  oontraaed  to 
convey  land  on  Hingstonn 

As  the  defendant,therefere,  bad  no  lands  on  flingston, 
a  specific  performance  of  the  contract-  was  impracticable, 
and,  therefore,  the  plaintiff  was,  at  least,  entitled  to  dam* 
iiges  to  the  value  ot  those  lands. 

The  decree  is  erroneous  in  another  point.  It  directs 
the  plaintiff  to  make  choice  out  of  5,000  acres  of  the  de- 
fendant's land,  yvhen  it  is  cenfesaed  by  the  anewerxh^t 
the  defendant  had  but  4^500  acres  ;  the  500  on  die  waters 
of  Paint  Creek  having  been  sold  by  him.  It  is  true,  diat 
the  12th  fact  found  is^  that  the  defendant  b  willing  to  let 
the  plaintiff  have  his  choice  out  6f  all  his  military  lands, 
including  these  500  acres,  but  a  jury  can  find  nothing 
contrary  to  that  which  is  confesaea  or  not  denied  in  the 
pleadings. 
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The  court  below  has  decreed  thai  the  defendant  may    ^'FB»RAy 

MpecificaUy  execute  his  contract,  although  it  appears^  ta ylor  avo 


1.  That  he  has  no  land  on  Hingston* 

2.  That  he  has  sold  500  acres  of  the  5,000,  and,  con- 
sequently, 

3.  That  the  6,00Q  acres  out  of  which  the  plaintiff  had  a 
right  to  choose,  is  reduced  to  4,500. 

By  the  contract,  the  plaintiff  had  a  right  to  choose  out 
of  6,000  acres,  and  as  the  defendant  had  no  land  on 
iHingston,  is  it  not  fiiir  and  equitable  that  the  plaintiff 
should  have  liberty  to  choose  out  of  the  defendant's  6,000 
acres  ?  And  as  the  defendant  has  reduced  the  plaintiff's 
choice  to  4,500  ^cres  of  land,  inferior  to  the  other  1,500 
acres,  the  plaintiff  seems  to  be  entitled  to  damages  for  the 
(Ufference  in  quali^« 

The  pbuntiff  is  certiunly  entided  either  to  a  choice  out 
of  the  whole  of  the  defendant's  militanr  lands,  or  dama- 
ges equal  to  the  whole  value  of  the  lands  on  Hingston* 

Hughes^  for  defendant  in  error.  Two  questions  arise 
in  this  case : 

1.  Hfid  the  plaintiff  a  right  to  choose  lands  not  men* 
tioned  in  the  bond  \ 

2.  Has  any  conduct  of  the  defendant  enlarged  the  plain* 
fiff 's  right  of  choice,  under  the  contract  I 

The  bill  charges  no  fraud. 

Massie-s  1,000  acres  were  not  withm  the  plaintiff's 
choice.  Taylor  meant  to  reserve  these  1,000  acres  unin- 
cumbered. The  plaintiff  was  to  choose  only  out  of  5,000 
acres  ;  and,  although  Taylor  had  a  right  to  locate  6,000 
acres,  yet  that  was  no  reason  for  the  plaintiff's  claim  to 
choose  out  of  the  whole  6,000.  The  answer  of  Taylor 
positively  denies  that  the  plaintiff's  choice  was  intended, 
or  understood'  by  either  party,  to  extend  to  the  whole 
6,000  acres  of  military  lamd  i  and  this  answer  being  re- 
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M'FsftSAK   Bponshre  to  an  allegation  in  the  biU,  and  not  contradicted 
^'  by  evidence,  is  conclusive  up<m  that  point* 

2.  Has  any  conduct  of  the  defendant  enlarged  the  plain- 
tiff 's  right  of  choice  ? 

He  relies  on  the  mistake  in  the  description  of  the  land, 
but  docs  not  allege  fraud. 

If  it  was  a  mistake,  both  parties  were  equally  igno- 
rant, as  both  lived  in  Botetourt  county,  in  Virginia. 

It  was  not  knowni  to  either,  that  the  lands  on  one  of  the 
creeks  was  more  valuable  than  those  on  the  other,  or 
that  they  i;\:ould  become  so  in  the  course  of  the  twenty 
years  which  have  now  elapsed  since  the  date  of  the  con^ 
Uract^ 

The  words  of  the  bond  are,  *^  out  of  one-thousand 
acre  tract  located  by  the  said  Richard  Taylor,  on  Hing^ 
stones  Fori  ofUckinff.^^  The  real  location  was,  "on  a 
buffaloe  road  leadiogyrom  HingMtonfs  fork  to  the  rauett 
Uck9.^  The  descriptioli  was  intended  to  be  of  the 
tract  located  by  the  defendant  several  years  before,  and 
was  not  intended  to  fix  its  locality.  Both  the  parties 
meant  the  same  thing;  they  meant  the  1,000  acre 
tract  located  by  the  defendant  in  1780,  wherever  it 
might  lie.  Tiie  fact  turned  out  to  be,  that  the  tract 
did  not  lie  exactly  as  it  was  supposed  to  lie,  but  still  it 
was  tlie  same  tract  which  was  contemplated  by  both 
parties.  The  description  **  on  Bing%tor^8  fork  ofUck-^ 
ingy'*  could  not,  at  that  time,*  influence  the  pUiintiffi 
he  has  not  eveh  averred  in  Vis  bill  that  it  did. 

The  defendant  has. always  been  ready  and  willing  to 
give  the  plaintiff  his  choice  in  the  land  actually  intend- 
ed by  both  parties,  at  the  time  of  the  contract* 

.The  jury  have  found  itk^  present  comparative  value 
pf  the  lands,  not  what  it  was  twenty-two  years  ago.  Itf 
present  value  may  depend  oh  a  variety  of  circumstan- 
ces, which  could  not  have  been  foreseen  and  contem* 
plated  at  the  tinie  of  the  contract. 
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The  defendant  is  ready.specifically  to  execute  the    M'Fkriam 
contract  as  it  was  understood  by  the  parties  at  the  T^yLoiiAMT 
time :  but,  as  the  plaintifF  now  construes  it,  it  cannot      Massxk. 
be   executed  specifically,  and,  therefore,  there  is  no 
ground  for  an  equitable  jurisdiction.     The  party  must 
be  left  to  his  remedy  at  law. 

There  is  no  contradiction  between  the  admission  in 
the  defendant's  answer,  that  he  had  sold  the  500  acres 
which  the  plaintiff  had  refused,  and  the  12th  fact  found 
by  the  juVy^  that  the  defendant  was  willing  that  the 
complainant  should  make  his  choice  out  of  those  500 ; 
for,  although  the  defendant  may  have  sold  Ihem,  yet,  it 
does  not  appear  that  he  has  conveyed  them  away,  and 
he  nifay  be  willing  to  forfeit  his  contract  for  the  s.ale  of 
theni,  if  the  plaintiff  should  choose  them ;  or  if  con- 
veyed, he  may  be  willing  to  take  the  chance  of  fepur* 
chasing  them. 

The  Att&rnetf-general^  m  reply;  Under  no  rational  or 
Ifegal  construction  of  the  bonds  can  they  be  supposed  to 
refer  to  lands  located  on  Slate  Creek^  when  they  men« 
tion  lands  located  on  Hingaton.  This  would  be  to  make, 
and  not  to  construe  the  contract.  The  acquirement  of 
land  on  HingHon  was  the  plaintiff's  object.  It  was  un- 
important to  him  by  rvhonij  or  when  the  lands  were  lo- 
cated. 

If  the  defendant  had  contracted  to  transfer,  on  a  der* 
tain  day,  6  per  cent  etock^  he  could  not  discharge  that  con- 
tract by  th^  transfer  of  3  per  cent  stock,  dthoug^he 
shoufd  make  up  in  quatni^,  the  difference  of  value  aris- 
ing from  the  different  quality  of  the  stock.  But  here'  the 
defendant  offers  only  the  same  quantity  oi  inferior  land. 

it  is  no  excuse  for  the  defendant  to  say,  that  no  fraud 
was  intended  by  him  in  describing  the  land  as  lying  on 
Kingston^  when  it  laid  on  Slate  ;  and  that  it  was  a  mere 
mistake  of  a  name.  Whether  it  happened  by  mistake,  or 
fraud,  is  totally  immaterial  to  the  plaintiff.  The  defendant 
sold,  and  the  plaintiff  bought  the  land,  on.the  defendant's 
own  description*  He  was  bound  to  describe  it  truly.  But 
the  jury  have  found  his  description  to  be  false  in  a  very 
important  particular^    The  injury  to  the  plaintiff  is  tlie 
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M'FsRBAx    same,  whatever  may  have  been  the  motives  of  the  defend*^ 
T      ^    KMji  ^^^^^^^^^^u^y^^^d  to  repair  the  iojuiy. 


Massie. 


The  plaintiff,  therefore,  if  not  entided  to  the  land  on 
Pmit  Creeks  which  he  has'elected,  Or  to  the  value  thereof| 
is  entitled  to  the  value  of  the  lands  on  Hingatoru 

Marshall,  Gh.  J.  delivered  the  opinion  of  thetourt^ 

The  bill  states  the  original  contracts,  and  daims  a  spe«» 
cific  performance,  by  permiumg  the  pkindff  to  elect  the 
500  acres  to  which  he  is  entitled,  out  of  the  tract  of  1,000 
acres,  which  had  been  located  on  Paint  Creek  ^  and  also 
contains  a  prayer  for  general  ^ef. 

On  the  spefcific  object  of  the  bill,  the  right  to  make  an 
election  out  of  the  landft  on  Paim  Creek^  there  can  be  no 
difficulty.  One  thousand  acred,  part  of  the  original  war-* 
rant,  having  been  clearly  withdrawn  at  the  time  of  the 
contract,  from  the  quantity  out  of  which  the  500  acres^ 
sold  by  the  defendant,  were  to  be  chosen,  there  can  be  Ho 
pretext  for  the  claim  set  up  in  the  bilL 

As  little  foundation,  is  there  for  the  daim  to  daftiagetff 
instead  of  the  land  itself,  on  account  of  the  5O0f  acres  stat*^ 
ed  in  the  answer  to  have  been  sold ;  which  sale,  the  coun*' 
sel  for  the  complainant  considers  as  a'wron^  which  ha* 
put  out  of  his  client's  reach  a  tract  he  had  a  ng^t  to  dect^ 
and  has,  consequently,  disabled  the  defendant  from  com* 
plying  with  his  qontract# 

To  tlus  daim,  two  answers  may  be  pven,  either  of 
which  would  completdy  defeat  h* 

1st.  The  fiBict  found  by  the  Jury  shows,  diat  the  defend? 
ant  is  still  ready  to  convey  this  luid.  The  attomey^gene- 
ral  would  exdude  this  finding  from  the  case^  because  h 
contradicts  the  admbsion  of  the  answer  ;  and  it  is  a  rule 
of  law,  that  a  finding  whi^h  contradicts  a  fact  admitted  in 
the  ploKlings,  is  to  be  dbregarded. 

The  principle  of  law  is  unquestionably  laid  down  oor^ 
rectly ;  but  the  court  can  perceive  no  inoompatibili^  be- 
tween the  admission  of  the  answer,  and  the  fact,  as  tonnd 
by  the  jury.    They  may  both  be  true;  and^ofcwue- 


FEBRUARY,  1806.  281 

quence,  the  court  must  consider  both  as  true.    After  the    MTbrraw 
answer  was  filed,  the  land  may  have  been  repurchased  by  -.     ^'^  ^^^ 
M n  Taylor,  and  such  a  repurchase  would  have  been      massis. 
proper  evidence  to  justity  the  fact  found  by  the  jury,  and 
would  put  him  in  a  situation  to  perform  his  contract,  so 
far  as  respected  this  particular  tract.    But  were  it  even 
otherwise — 

The  2d  answer  is,  that  the  concession  made  by  the 
defendant  must  be  taken  altogether.  He  states  the  com- 
plainant to  have  refused  this  particular  tract  of  500  acres 
before  it  was  sold.  The  complainant  had,  consequently, 
elected  not  to  take  it,  and,  of  course^  the  defendant  was  at 
libert}'  to  dispose  of  it. 

The  other  point  in  the  case  is  attended  with  more  dif- 
ficulty. It  is,  that  the  representation  made  by  Taylor,^at 
the  time  of  the  sale,  was  untrue  in  a  material  point.  He 
represented  the  tract  of  1,000  acres  which  had  been  boat- 
ed, and  out  of  which  the  plamtifF  would  have  a  right  to 
take  the  lands  he  purchased,  to  lie  on  Hingston^s  fork  of 
Ucking^  when,  in  truth,  it  lay  on  Slate^  another  branch 
of  the  same  river,  where  the  lands  prove  to  be  lessvalu* 
able  than  on  Hingston*  I'hat  thb  misrepresentation  is 
material,  cannot  be  denied ;  but  it  is  contended  by  the 
defendant,  that  it  originated  in  mistake,  not  in  fraud ;.'  and 
as  the  country  was  at  that  time  unknovm  to  both  the  con* 
tracting  parties,  and  the  material  object  was  to  give  the 
purchaser  a  right  to  take  the  land  he  had  purchased  out  of 
the  tract  ah-eady  located  for  the  seller,  an  accidental 
error  in  the  description  of  the  place  where  the  tract  in 
contemplation  of  the  parties  lay  ;  an  error  which  could 
have  had,  at  the  time,  no  influence  on  the  contract,  ought 
not  now  to  affect  the  person  who  has  innocently  commit- 
ted it. 

From  the  situation  of  the  parties  and  of  the  country, 
anA  from  the  form  of  the  entry,  it  is  reasonable  to  pre- 
sume, that  this  apology  is  true  in  point  of  fact  ;  but  the 
court  does  not  conceive  that  the  fact  will  amount  to  a  le- 
gal justification  of  the  person  who  has  made  the  misre- 
presentation.' He  who  sells  property  on  a  description 
pven  b^  himself,  is  bound  to  make  good  that  description  i 
and  if  it  be  untrue  in  a  material  point,  although  the  va- 
riance be  occasioned  by  a  mistake,  he  must  still  remain 
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M<Fer»ak    liable  for  that  variance.    In  this  case,  the  delendant  has 
j,^     ^'  sold  land  on  HingsWi^  and  offers  land  on  Slate.    He  has 

Maisib.      sold  that  which  he  cannot  convey,  and  as  he  cannot  exe- 
cute his  contract,  he  must  answer  in  damages. 

It  is,  therefore,  the  opinion  of  the  court,  that  the  plain- 
tiff is  entitled  to  an  issue,  to  ascertain  the  damages  he  ha^ 
sustained  by  the  inability,  of  the  defendant  to  perform  his 
contract,  and  to  the  damages  which  shall  be  found; 

Although,  in  the  general  principles  laid  down,  the  court 
was  unanimous,  I  did  not,  in  consequence  of  the  parti- 
cular circumstances  of  this  case,  concur  in  the  opinion 
which  has  been  delivered.  / 1  will  briefly  state  tliose  cir* 
cumstances. 

In  his  bill,  the  plaintiff  does  not  allege,  that  he  was,  in 
any  degree,  induced  to  make  the  contract,  by  sujppos'mgthe 
land  already  located  to  lie  on  Hington^sfork.  This  repre- 
sentation, tlit^n,  was  an  accidental  circumstance  which  has 
not,  in  the  slightest  degree,  influenced  his  conduct.  Nor 
does  he  now,  in  his  bill,  urge  this  variance  in  the  descrip- 
tion uf  the  property  as  a  reason  for  claiming  damages,  in^ 
stead  of  the  specific  thing  contracted  to  be  sold.  Nor  does 
It  appear,  that  this  claim  was  set  up  in  the  district  court. 
On  the  contrary,  he  alleges,  that  the  land  on  Paint  Creek 
is  also  in  his  power,  and  insists  on  making  his  election  out 
of  that  tract.  Under  such  a  bill,  in  a  case  where  the  con- 
tract is  a  very  advantageous  one  to  the  purchaser,  I  am 
not  convinced  that  a  court  of  equity  ought  to  award  Him 
damages,  on  account  of  an  error  in  the  description  of  the 
property  which  was  innocent  in  itself,  which  at  the  time 
appeared  to  be  unimportant,  and  which  most  obviously 
did  not  conduce  to,  or  in  any  manner  affect,  the  contract. 
The  person  claiming  damages  in  such  a  case  should,  I 
think,  be  left  to  his  remedy  at  law.  I  should,  therefore, 
have  been  disposed  to  affirm  the  decree  of  the  district 
court.  1  aiu,  however,  perfectly  content  with  that  which 
I  have  been  directed  to  deliver.* 


*  Tlie  jud^s  present  were,  Manhall,  Ch.  J,   Pattrton,  TVath- 
*n^on,  and  y^hmmh  Justices. 
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WILSON  V.  SPEED. 


AnaMignc* 
ERROR  to  the  district  court  of  Kentucky,  on  a  of  ^  preemp- 
judgmcnt  which  dismissed  the  caveat  o£  Wilson  against  ii*heid^?S\ 
Speed,  competent 

witness,  if 
The  caveat  was  in  these  words :  *^  Let  no  grant  issue  J^n^d*to"be 
to  James  Speed,  a  citizen  of  the  state  of  Kentucky,  pi^ed  by  Ms 
.for  139  acres  of  land,  said  to  be  surveyed  upon  an  en*  testimonv 
try  of   200  acres,  by  virtue  of  a    treasury-warrant,  "*>^  tend  to 
number  13,800,  the  24th  of  November,  1782,  and  the  StlT^S^ 
survey  dated  the  10th  day  of  November,  1797,  be-  party  podu- 
cause  John  Wilson,  a  citizen  of  the  state  of  Virginia,  cinr  bun. 
claims  the  same  ;  part  by  virtue  of  a  survey  made  on   ,.  ■*  .gy^ 
his  settlement-right,  the  20th  day  of  January,  1786,  tht^pUintiiTt 
and  part  by  virtue  of  a  survey  made  on  the  entry  of  caveat,  in 
his   pr<Semption-warrant,  on  the  20th  day  of  January^  ^'*^"®^* 
1786,  for  Andrew   Cowan,  and  assigned  by  him  to  p^'to^^bTa* 
William  Oryden,  for  his  use ;  which  claims  are  of  a  jud^ent 
superior  nature  to  the  said  Speed^s.    April  22d,  1799.'*  ^^  ^*  "*^^ 


rits. 


(Signed)  **  John  Wilson.^ 

The  fSstcts  appearing  upon  the  record,  sq  far  as  they 
are  pertinent  to  the  questions  before  this  court,  were 
as  follows : 

In  the  year  1776,  Wilson  made  an  improvement,  by 
raising  a  crop  on  the  land,  and  built  part  of  a  cabin. 

In  consequence  of  this  improvement,  he  obtained, 
on  the  16th  of  February,  1780,  a  certificate  for  a  set* 
tlement-right  to  400  acrea,  and  a  right  of  preemption 
to  1,000  acres. 

On  the  same  day  Andrew  Cowan  obtained  a  certifi* 
cate  for  the  preemption  of  1,000  acres,  on  account  of 
marking  ai|id  improving  the  same,  in  the  year  1776, 
adjoining  the  lands  of  John  Wilson  on  the  north  side, 
to  include  his  improvement* 
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On  the  23d  of  October,  1780,  Andrew  Cowan  rn^ 
tered  a  preemption^warrant  for  1,000  acres,  on  the 
head'Waters  of  Boon*s  Mill  Creei,  to  include  his  cabin, 
and  the  head-waters  of  several  small  branches  running 
into  Kentuckj'^  and  Dick's  river.  **  Also^  as  assignee 
of  John  IVilson^s  one  thousand  acreSj  adjoining  the 
above^  including  said  Wilson^ a  cabin**^ 

On  the  29th  of  April,  1783,  John  Wilson  entered 
'^  400  acres  of  land,  by  virtue  of  a  certificate  for  settle" 
mentj  lying  on  a  dividing  ridge  between  the  waters  of 
Kentucky,  and  Dick's  rivers,  to  include  part  of  both 
waters,  and  his  improvement." 

These  400  acres  were  surveyed  for  Wilson  on  the 
20th  of  January,  1786;  and  were  never  assigned  by 
him. 

On  the  same  day,  the  1,000  acres,  upon  the  pre- 
emption warrant,  were  surveyed  for  Andrew  CoWan^ 
as  assignee  of  Wilson* 

On  the  back  of  this  original  certificate  of  survey, 
was  written  an  assignment,  purporting  to  be  from  An* 
drexv  Cowan  to  William  Dryden^  and  attested  by  "  Toung 
£wingJ^  And  also  an  assignment,  (made  by  order  of 
Garrard  county  court,  during  the  pendency  of  the  pre- 
sent caveat)  by  certain  commissioners,  in  behalf  of  the 
heirs  of  Dryden,  to  William  Buford* 

On  the  24th  of  November,  1 782,  James  Speed,  the 
defendant,  entered  200  acres  upon  a  treasury-warranty 
the  survey  upon  which  was  the  cause  of  the  present 
caveat. 

This  survey  was  for  139  acres,  part  of  <he  200,  dated 
the  loth  of  November,  1797,  and  interfered  with  Wil- 
son's survey  of  400  acres,  upon  his  settlement-right, 
and  with  that  for  1^000  acres  preemption^  which  were 
surveyed  in  the  name  of  Andrew  Cowan,  as  assignee 
of  Wilson.  Upon  the  inquiry  into  the  facts  before  the 
jury,  the  plaintiff,  Wilson,  took  two  bills  of  exceptions. 
The  first  stated,  that  he  offered  to  produce  the  saic^ 
Andrew  Cowan^  (who  had  released  to  the  plMntiff  and . 
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all  claiming  under  him,  all  his,  the  said  Cowan^s,  right 
to  the  land,  &c.)  to  prove,  that  although  the  preemp- 
tion-warrant for  the  1,000  acres  was  taken  out  in  his 
name,  it  was  not  taken  out  by  him^  or  with  his  privity ; 
and  that,  although  the  entry  was  in  hi^  name,  it  was 
not  made  by  him,  or  with  his  privity.  And  also,  to 
prove,  that  he  never  did,  and  does  not  now,  set  up 
any  claim  or  title  to  the  said  preemption,  or  any  part 
thereof*  AIs^o,  to  prove,'  tliat  the  assignment  on  the 
original  survey  of  the  said  preemption,  now  brought 
into  court  by  the  register  of  the  land-office,  purporting 
to  be  ah  assignment  made  by  the  said  Cowan  to  Wil- 
liam Dr)'den,  was  not  executed  by  him  ;  the  execution 
of  the  same  not  being  proved  by  "  Toung  Exvingy^  the 
attesting  witness  to  the  same. 

But  the  court  was  of  opinion,  that  the  said  Cowan 
was  not  a  competent  witness,  and  excluded  him  from 
giving  testimony. 

The  2d  bill  of  exceptions  stated,  that,  after  the  tes- 
timony of  Cowan  was  excluded,  ihe  plaintiff  offered  to 
produce  Charles  Campbell,  to^rove  that  the  said  as- 
signment, and  the  signature  thereunto,  as  well  as  the 
name  of  the  attesting  witness,  were  in  the  hand-writing 
of  William  Dryden  ;  to  the  admission  of  which  testi- 
mony the  defendant  objected,  alleging,  that  ^*  ^oung 
Erbingy^  the  subscribing  witness,  ought  to  have  been 
produced,  and  the  court  being  of  that  opinion,  the 
testimony  of  Charles  Campbell  was  also  excluded ;  and 
the  caveat  was  dismitsedy  with  costs. 

HugheSj  for  the  plaintiff  in  error,  contended^  that 
the  judgment  of  the  court  below  was  erroneous,  for 
two  reasons. 

Ist.  Because  the  witnesses  who  were  rejected,  were 
competent.     And, 

2d.  Because  the  caveat  ought  not  to  have  been  dis- 
missed, as  to  that  part  of  the  defendant's  survey  which 
interfered  with  Wilson's  survey  of  400  acres,  upon  his 
settlement-right. 
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Wxir.tov  1.  As  to  the  rejection  of  the  witnesseft. 

If  Cowan  had  any  interest,  it  waa  removed  by  the 
release.     And  if  it  be  alleged,  that  he  ought  not  to  be 

Eermitted,  upon  the  ground  of  impolicy,  to  discredit 
is  own  paper,  the  answer  is,  that  thac  principle  has 
beeA  applied  only  to  negotiable  paper ;  but  here  the 
witness  is  called  merely  to  disprove  what  is  alleged  to 
be  his  hand-writing.  It  is  to  show,  that  he  never  put 
his  hand  to  the  paper,  and  not  to  invalidate  a  paper  to 
which  he  had  given  a  credit,  by  subscribing  his  name. 
The  counsel  for  the  defendant  below  relied  upon  the 
case  of  Walton  v.' Shelly^  1.  T.  i^.296;  but,  besides 
the  inapplicability  of  the  case,  it-  has  been  overruled 
bv  that  of  "^ordainey.  Lashbrooke^  7  T,  R.  dOl. 

But  CampbelPs  testimony  ought  not  to  have  been  re- 
jected* The  court  rejected  it- on  the  ground,  that 
^*  Toung  Ewing^^  the  subscribing  witness,  ought  to 
have  been  produced.  It  is  true,  that  if  we  had  wanted 
to  establish  the  assignment  from  Cowan  as  genuine, 
it  would  have  been  incumbent  upon  us  to  have  prodo- 
ced  Toun^  Ewingy  or  accoimted  for  his  absence*  But, 
if  the  assignnient  was  fictitious,  how  was  Young  Ewing 
to  prove  that  Cowan  did  not  execute  it  ?  He  could 
onlv  s«[y,  that  his  own  name  was  not  written  by  him« 
self,  and  that  he  did  not  subscribe  his  name  as  a  witness 
to  that  instrument  ;  but  it  does  not  necessarily  follow, 
that  Cowan  did  not  execute  the  assignment.  The  tes« 
timony  of  Young  JBwing  was  not  the  best  evidence  of 
the  fact  that  the  plaintiff  wished  to  prove.  Whereat* 
Campbell  could  have  proved  expressly,  that  the  whole 
assignment  and  signatures  were  written  by  Dryden^ 
and  not  by  Cowan  and  Ewing. 

3.  But  the  judgment  is  erroneous,  because  it  i&- 
missed  the  caveat,  and  did  not  decide  which  of  the 
parties  ^^  hath  the  better  right."  It  does  not  appear  tp 
have  been  decided  upon  its  merits  ;  particularly,  as  far 
as  the  plaintiff  claimed  a  settlements-right* 

Breckenridgey  Attorney-General,  for  defendant. 
The  testimony  of  Cowan  was  properly  rejected  oq 
.three  grounds. 


FEBRUARY,  1806.  38r 

1.  Because  it  went  to  prove  a  title  difiFerent  from 
that  set  up  by  the  plaintHF. 

The  act  of  assembly  requires,  that  the  caveat  should 
express  *^  the  nature  of  the  right,  on  M'hich  the  plain- 
tiff therein  claims  the  land." 

The  caveat  states,  that  he  claims  *^  by  virtue  of  a 
survey,  made  on  the  entry  ol  his  preemption-war- 
rant," "  for  Andrew  Cowan,  and  assigned  by  him  to 
William  Dryden,  for  his''  (the  plaintiflPs)  '*  use." 

The  proof  offered  was,  that  the  survey  and  warrant 
never  were  assigned  by  Cowan.  The  plaintiff,  there- 
fore^  wished  to  bring  proof  to  contradict  his  own  alle- 
gations. 

The  jury  arc,  by  the  land-law,  to  find  **  such  facts 
as  are  material  to  the  cause,  and  not  agreed  by  the  par- 
ties." But  the  facts  offered  to  be  proved,  yrcrc/oreign 
to  the  cause. 

2.  Because  the  testimony  went  to  contradict  and 
falsify  a  record. 

According  to  the  uniform  decisions  of  the  courts  in 
Kentucky,  warrants,  entries  and  surveys,  are  matters 
of  record,  as  much  as  the  patent.  1  he  records  pro* 
duced  by  the  plaintiff,  show,  th^  the  warrant,  entry 
and  survey,  are  in  the  name  of  Cowan,  and  that  Cow- 
an assigned  to  Dryden,  and  that  Dryden's  heirs,  by  a 
decree  of  Garrard' county  court,  assigned  to  Buford. 

The  facts  would  have  been  contradicted  by  the  tes* 
timony  offered. 

But  if  the  plaintiff  could  be  permitted  to  invalidate 
or  falsify  the  record,  it  could  not  be  done  on  the  trial 
of  a  caveat,  which  is  intended  as  the  means  of  trying 
iegal  rights  to  incipient  titles — ^titles  which  are  on  their 
passage  to  maturity.  Ante^  vol*  1,  p.  66.  It  is  a  pro- 
ceeding in  derogation  of  the  common  law,  and  ought 
to  be  strictly  pursued.  If  Cowan  has  no  title,  or  is 
only  a  trustee,  this  inquiry  cannot  be  made  in  the  trial 
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of  a  caveat,  but  must  be  made  in  equiiy,  Dryden's 
heirs  cannot  be  bound  by  such  an  ex  parte  inquiry  ;  and 
they  are  interested  as  assignees  of  Cowan«  In  order 
to  overturn  the  claim  of  Speed,  Wilson  must  have  had 
a  prior  existing  legal  right. 

3.  Because  the  witness  might  be  ultimately  benefited 
by  the  event  of  the  suit. 

The  release  is  of  no  avail  j  it  came  from  the  wrong 
quarter.  Cowan  ought  to  have  been  released  by  Dry- 
den's  heirs  and  Buford. 

Cowan  is  interested  in  bne  of  two  ways,  or  in  both. 
1st*  In  the  ultimate  goodness  of  the  title  by  his  as- 
signment, or^  2d.  For  having  assigned  that  to  which 
he  had  no  claim.  If  Wilson  prevails,  Cowan  is 
benefited,  because  the  .title  which  he  transferred  is 
sanctioned  and  settled  by  the  decision*  If  the  de- 
termination of  a  cause  may,  perhaps,  prevent  a  suit 
against  the  witne&s,  he  is  inadmissible.  Esp*  N4 
P.  705. 

As  to  the  correctness  of  excluding  Campbell's  tes- 
timony, there  can  be  no  ^oubt.  •  ^o  have  received  it^ 
would  have  violated  that  known  rule,  that  the  subscrib- 
ing witness  to  an  instrument  must  be  produced.  This 
rule,  it  is  true,  has  some  exceptions,  but  none  .that  will 
include  this  case.     Esp.  N.  P.  780. 

But  if  all  the  testimony  offered  had  been  admitted, 
it  would  have  been  irrelevant ;  and  would  have  been 
bad  upon  demurrer.  At  the  time  of  entering  the  ca- 
veat, the  plaintiff  had  no  right  in  law,  because  it  was 
registered  in  the  name  of  Dryden.  At  the  time  of 
the  decree,  it  was  in  Buford,  under  the  decision  of  the 
court  of  Garrard  county. 

With  respect  to  the  2d  point  made  by  the  pbintiff's 
counsel,  viz.  that  the  caveat  was  not  dismissed  upon 
the  merits,  so  far  as  relates  to  the  plaintiff's  settlement^ 
rights  he  is  probably  mistaken  in  point  of  fact. 
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The  judgment  of  the  court,  although  not  altogether 
fall  and  formal  on  this  pointy  justifies  the  inference 
that  the  court  did  examine  into  the  merits  of  that 
claim*  Of  this,  however,  the  court  here  will  judg/e 
for  themselves,  upon  an  inspection  of  the  judgment 
itself/  as  stated  on  the  record.  It  says  ^^  the  court  be- 
ing now  sufficiently  advised  of,  and  concerning  theprc" 
mists,  is  of  opinion,  that  the  caveat  herein  be  dismiss- 
ed ;"  and  this  is  the  only  judgment  which  could  have 
been  given  against  the  plaintiff.  If  the  judgment  had 
been  for  the  defendant,  it  would  have  said,  that  he  had 
the  better  right. 

Hughes,  in  reply.  It  has  always  been  the  practice  of 
the  courts  in  Kentucky,  to  decide  the  right  to  be  ih. 
the  plaintiff  or  defendant,  when  the  decision  is  on  the 
merits. 

The  testimony  offered,  did  not  go  to  prove  a  differ- 
ent title  from  that  setup  by  the  plaintiff;  it  went  to 
prove  his  allegation  to  be  substantially  true. 

The  process  by  caveat  is  ^  summary  remedy,  and 
the  law,  by  directing  the  court  to  decide  according  to 
the  vertf  right  of  the  case,  gives  a  chancery  jurisdic- 
tion. In  case  of  a  caveat,  there  can  be  no  legal  title. 
It  is  a  process  given  expressly  to  prevent  a  legal  title* 

The  entry,  &c.  arc  not  matter  of  record.  It  is 
true,  there  appears  to  be  an  assignment  on  a  paper  in 
the  register's  office,  but  that  does  not  make  the  assign- 
ment a  record. 

Cowan  was  not  interested.  He  was  not  liable  to 
Oryden  if  the  assignment  was  a  forgery. 

Campbell's  testimony  was  the  best  evidence,  to  prove 
the  fact  for  which  it  was  offered.  That  of  the  sub- 
scribing witness  might  be  the  best  evidence  that  the 
assignment  was  genuine,  but  not  that  it  was  a  forgery. 

>'oL  III.  p  p 
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W1X.S09  The  judgment  was  not  upon  the  merits,  atid  there  is 

Spb»       nothing  in  the  record,  from  which  a  contrary  inference 
can  be  drawn* 

February  14* 

MaHshall,  Ch.  J.  delivered  the  opinion  of  the 
eourt* 

In  this  case,  the  errors  assigned  are^ 

1.  That  testimony  has  been  improperly  rejected  by ' 
the  judge  of  the  district  court. 

2«  That4he  caveat,  as  to  that  part  of  the  land  which 
was  claimed  in  virtue  of  the  survey  on  Wilson's  set- 
tlement-riffht,  was  improperly  dismissed. 

The  caveat,  so  far  as  respects  the  claim  of  Wilson, 
in  virtue  of  the  survey  on  his  preemption-warrant > 
ythus  stated  his  title  :  "  John  Wilson  claims,  by  virtue 
of  the  survey,  made  on  the  entry  of  his  preemption- 
Warrant,  for  Andrew  Cowan,  and  assigned  by  him  to 
William  Drydcn,  for  his  use." 

The  preemption-warrant  issued  on  Wilson's  certi- 
ficate to  Andrew  Cowan,  as  assignee  thereof ;  the  sur- 
vey was  made  in  Cowan's  name,  and  is  assigned  to 
William  Dtyden,  but  the  assignment  does  not  purport 
to  be  for  the  use  of  John  Wilson. 

At  the  trial,  the  plaintiff  offered  to  prove,  that  the 
assignment  to  Cowan  was  made  in  trust  for  himself, 
and  that  the  assignment  to  Dryden  was  never  made  by 
Cowan.  The  witness,  by  whom  these  facts  were  to  be 
substantiated,  was  Cowan  himself.  He  was  objected 
to  by  the  counsel  for  the  defendant,  as  incompetent, 
and  the  objection  was  sustained  by  the  court.  To  this 
opinion  of  the  district  judge,  an  exception  was  taken, 
and  the  question  proposed,  is  the  Competency  of  Cow- 
an to  prove  the  fact,  that  he  never  was  entitled  to  the 
land  in  controversy,  and  did  not  make  the  assignment 
of  the  survey. 
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We  put  the  release  out  of  the  case,  because  it  caxuiot  IViljox 
affect  the  iirterest  of  Cowan,  if  he  had  any,  that  in-  g^Ji^. 
terest  being  a  liability  to  the  person  appearing  to  be  his 
assignee* 

Upon  a  consideration  of  this  fact,  and  its  connec- 
tion with  a  caveat  brought  by  Wilson,  the  witness  ap* 
pears  to  the  court,  to  stand  free  from  any  possible  oot 
jection  on  the  part  of  the  defendant.  It  would  not  ap- 
pear, that  he  could  derive  a  benefit  from  proving  in 
this  cause,  that  he  never  was  entitled  to  the  l^nd  IQ 
dispute,  and  never  assigned  the  survey* 

But,  from  the  facts  proposed  by  the  plaintiff,  which 
vere  before  the  court, -it  appcars^that  Dryden  had  sold 
ii>  Buford,  for  whose  benefit  this  qaveat  was  really 
broU;ght;  and  it  is  alleged  by  the^  counsel  for  the  de- 
fendant, that  if  the  testimony  of  the  witness  would 
establish  the  right  of  those  who  might  ultimately  resort 
to  him,  under  his  supposed  assignment,  lind  such  % 
suit  would  be>prevented  by  a  decision  of  this 'caveat, 
in  favour  of  Wils'dn,  he  is,  therefore,  an  incompe*- 
Cent  witness  -;  but  the  court  does  not  perceive,  that  this 
consequence  woula  flow  from  the  testimony ;  .and  if  it 
io  imagined,  that  Cowan  might  suspect  it,  this  would 
constitute  an  objectioa,  rather  to  his  credjft  than  his 
competency^  Cowan,  therefore,  was  competent  to 
prove  the  facts;  to  establish  which,  his  testimony  vras 
offered*  But  if  he  had  heen  received,  and  had  estab- 
lished those  facts,  what  would  have  been  their  an^ount  i 
They  are, 

*<  That  Cowan  never  did  purchase  the  said  preempt 
tion,  did  not  make  the  entry  on  the  preemption-war^ 
rant,  or  survey  it,  or  procure  it  to  he  surveyed,  and 
does  not  now,  nor  ever  did,  claim  Jtitle  to  the  same. 

«^  That  the  plaintiff,  claiming  to  own  the  land,  did  sell 
it  to  Willia«i  Dryden,  who  sold  the  same  to  William 
Buford,  for  whose  benefit  the  caveat  was  brought." 

These  are  the  facts,  which  the  plaintiff  proposed  to 
prdve,  and  whicli  are  stated  on  the  record*    Qad  they 
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VTzLtoN      been  proved,  it  appears  to  the  court,  that  the  caveat 
Sfbbd.       ought  to  have  been  dismissed.     These  facts  do  not 
support  the  title  set  up  in  the  caveat* 

It  is  Conceived  by  this  court,  that  the  statements 
made  in  the  caveat  could  only  be  supported  by  an  as- 
signment, which,  on  the  face  of  it,  purported  {o  be  for 
the  use  of  Wilson.  That  an  assignment  made  to 
Dryden,  whereby  the  legal  ownership  of  the  survey 
was  conveyed  to  him,  although,  in  fact,  intended  for 
the  benefit  of  Wilson,  would  not  enable  Wilson  to 
maintain  a  caveat  in  his  own  name.  It  would  author* 
ise  him  to  use  the  name  of  Cowan,  but  not  to  prose- 
cute the  suit  in  his  own  name.  If,  however,  a  con- 
trary practice  lias  been  firmly  established  in  Kentucky, 
the  court  would  be  very  unwilling  to  shake  that  practice. 
But  in  this  case,  the  assignment  to  Dr\'den  was  not,  in 
fact,  for  the  use  of  Wilson,  but 'of  Dryden  himself. 
The  testimony,  therefore,  if  received,  could  only 
have  defeated  the  plaintiff's  action.  It  cannot  be  said, 
therefore,  that  the  judge  has  erred  in  dismissing  the  ca- 
veat, as  to  the  part  claimed.undcr  the  preemption-war- 
rant. 

But,  wi^h  respect  to  so  much  of  the  caveat  as  was 
supported  by  the  survey  on  the  settlement-right,  no  ex- 
ception of  form,  or  to  the  testimony,  has  been  taken, 
and  it  ought  not,  therefore,  to  have  been  dismissed, 
but  on  the  merits. ,  On  this  point,  therefore,  there  ir, 
error  in  the  judgment  of  the  district  court,  for  which 
it  must  be  reversed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of 
the  record  of  the  proceedings  of  the  court,  for  the 
district  of  Kentucky,  and  w*as  argued  by  counsel,  on 
consideration  whereof,  it  seems  to  the  court,  that  there 
is  error  in  the  judgment  of  the  district  court  in  this, 
that  the  caveat  entered  by  the  plaintiiT  was  entirely 
disn^issed,  whereas,  it  ought  to  have  been  decided  on 
its  merits,  so  far  as  respected  that  part  of  the  land 
which  was  claimed  by  the  plaintiflf  under  his  survey  of 
four  hundred  acres.  It  is,  therefore,  considered  by 
the  court,  that  the  said  judgment  be  reversed  and  an- 
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nulled  ;  and  that  the  defendant  pay  to  the  plaintifF^  his 
c:o8t8.    And  the  cause  is  remanded  for  further  proceed- 

ings. 


BUDDICUM  V.  KIRK. 


Notice  of  the 
ERROR  to  the  circuit  court  of  the  district  of  Co-  of"ti^jT 
lumbia,  in  an  action  of  debt  against  the  defendant,  as  d«potition, 
heir  at  law  of  the  obligor,  of  a  bond  dated  the  20th  cr>^en  to  the 
of  September,  17r4,  conditioned  to  pay  994A  3*.  Sd.  ^*2Jf^ '**"![ 
Virginia  currency,  in  equal  instalments,  at  six  and  g^^e  partyn* 
twelve  months  from  the  date  of  the  bond.  not  suctt  no- 

tice as  is  re- 

The  defendant  being  an  infant,  pleaded  by  Archi-  Jct'of  ms^^I 
bald  M'Lain,  his  guardian.  bly    of   Vijr- 

^nia.     But 

1.  Payment;  to  which  there  was  a  general  replica-  at^'u^mty 

tion  and  issue.  agree  to  k- 

ceive,  or  to 

52.  That  after  the  execution  of  the  bond,  viz.  on  the  ^*jv«  "Jtice, 
J         f  -  ^«  ^       ^    o        •  *n«  •hall  not 

day  of  1784,  at,  &c.  it  wasac^  aft^wardsbe 

corded  and  agreed,  between  the  plaintiff  and  the  said  permitted   to 

James  Kirk,  (the  obligor)  in  his  life«time,  that    the  •Uege  the 

said  James  Kirk  should  assign,  and  make  over  to  the  ^ifnoticet>e 


Jlaintiff,   all  the  balances  of  money  due  to  the  said  |riven»  tliat  a 
ames   Kirk,  and  one  Josiah  Moffett,  arising  from  a  aeposition 
store  kept  by  them  in  partnership,  in  the  town  of  Lees-  on  tllc  ^of 


burgh,  in  discharge  and  satisfaction  of  the  said  bond  \  Auf^ust,  and 
and  that  the  said  James  Kirk  did  afterwards,  on  the  that  if  not 
day  and  year  last  mentioned,  at  the  town  aforesaid,  ^*"  |"  ^"® 
pursuant  to  the  said  accord  and  agreement,  assign,  and  commisiion- 
make  over  to  the  plaintiff,  all  the  aforesaid  balances,  era  will  ad- 
and  the   plaintiff  did  then  and  there  receive  the   said  j^"*  ^^^ 
assignment  and  transfer  of  the  said  balances,  in  satis-  JiJ^i^ghSll^be 
faction  for  the  said  bond,  and  this  he  is  ready  to  veri-  finished  s  and 
fy,  &c«  the    commis- 

aionert   meet 

This  plea  was  adjudged  bad  on  general  demurrer.  * 


294  SUPREME  COURT  U.  S. 

3.  ^'  That  after  the  execution  of  the  «ai(l  writing 
obligatory,  the  plaintiff,  by  his  certain  deed  of  release^ 

_    with  his  seal  sealed,  which  scud  deed  is  lost  and  destroy* 

andadjoum  ^d  by  time  and  accident^  did  release  and  discharge  the 
from  day  to  said  James,  in  his  lijfe^time,  and  his  heirs,  of  and  froni 
1^  *and  ^^^  ^^^  payment  of  the  said  writing  obtigatory,  that  is  to 
from' the  12th  ^ay,  on  the  day  of  /in  the  year   1784, 

to    the  19th,  at  the  county    aforesaid,    and  this   he  is   ready    to 
when  the  de-  verify." 
position   18  ^  * 

taken,   such 

deposition  ia  To  which  plea,  there  was  a  general  replication  and 
not  taken  iggue. 

agreeably    to 
notice* 
Upon  the  Upon  the   trial,  the  jury  found  both  the  issues  of 

plea  of  pav-  fact  for  the  defendant,  and  the  plaintiff  took  two  bills 
inent,  to  debt  ^p  -.-.**-,*♦;-*•,« 
on  bond,  it  U  «»  e«epUon8. 
competent  for 

the  defendant  !•  The  first  stated,  that  the  defendant  offered  in 
to  give  »n  c^*-  evidence,  the  deposition  of  Patrick  Cavan,  tending  to 
w/MPa^was^de-  P^ove,  that  wheaty  to  the  amount  of  1 66/.  8j.  lOd.  had 
livercdtothe  been  delivered  by  the  obligor  to  the  plaintiff,  on  ac- 
plaintift;  on  count  of  the  bond,  and  sundrv  debts  due  to  Kirk  and 
iS^nTftUccrt  Moffett,  had  been  assigned  tJ  the  plaintiff  in  full  dis- 
tain  price  ;  charge  of  the  bond  ;  and  that  the  plaintiff  had  indulged 
and  that  tlie  some  of  the  debtors  until  the  debts  were  barred  by  the 
*^jw!rf*8wndr^  Statute  of  limitations.  That  notice  was  given  to  the 
debts  to  the  plaintiff's  attorney,  that  the  deposition  would  be  taken 
plaintiff,  part  on  the  8th  of  August,  1801,  and  if  not  taken  in  one  day, 
of  which  tjj3^  ^j^5  commissioners  would  adjourn  from  day  to  day 
cd  by  the  '  ^°^l^  '^  should  be  finished,  and  that  he  ^agreed  that  it 
plainiiff;  and  mi^t  be  taken  on  that  day,  whether  he  attended  or 
^T/"^'  *^ '"'  not ;  but  did  not  assent  or  object^  to  its  being  taken  on 
^uegiifai7e.  ^'^  ^"^  Other  day.  That  tjie  commissioners,  to  whom  the 
An  iissign-  dedimus  was  directed,  met  on  the  8th  of  August, 
ment  of  debts,  1801,  and  adjourned  to  Monday  the  10th,  and  from 

S'^accoiIJJu'  ^^^  ^^^^  ^^  ^^^  ^^^^'  ^""^"^  ^^^  ^^^^  ^^  ^^^  ^^*»  ^^ 
cannot  be         from  the    1 2th •  to  the  19th,  when  the  deposition  was 

pleaded  as  an  taken.     That  the  plaintiff's  attorney  did  not  attend  on 

accordand sa-  {h^  ^^   ^^  j^uy  ^f  ^^e  other  days,  and  had  no  notice 

tinactionto      ^c  ju  r    i*  * 

an  action  of     ^'  "*®  several  adjournments. 

debt  on  a 

hoiid.  That  the  defendant  also  offered  to  prove  by  Archi- 

bald M^Lain,  that  the  plaintiff's  attorney,  after  the 
deposition  was  taken,  read  it,  but  did  not  then  object 
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to  its  being;  read  in  evidence;  and  that  the  said 
Patrick  Cavan  died  before  the  trial.  To  the  reading 
of  this  deposition,  the  plaintiff  objected,  but  the  court 
suffered  it  to  be  read» 

2.  The  2d  bill  of  exceptions  stated,  that  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  that  the  defen- 
dant wsts  not  entitled)  on  the  plea  of  payment,  to  dis- 
count the  bonds  and  notes  assigned  to  the  plaintiff,  as 
mentioned  in  the  deposition  of  Cavan,  unless  it  should 
appear  to  the  jury  that  the  same  had  been  collected  by 
the  plaintiff  {  which  instruction  the  court  refused  to 
give,  but  directed  the  jury,  that  the  deposition  was 
competent  evidence  to  be  offered  in  proof  of  a  discount 
on  the  plea  of  payment. 

jff»  y*  Lee^  for  the  plaintiff  in  error,  contended, 

1.  That  the  deposition  was  irregularly  taken,  inas«> 
much  as  a  notice  to  take  a  deposition  on  the  8th,  is 
not  notice  to  take  it  on  the  t9th;  and  although  notice 
was  given,  that  if  the  deposition  was  not  taken  on  the 
8th,  the  commissioners  would  adjourn  from  daif  to  dai/y 
yet  in  this  case,  they  adjourned  over  from  the  12th  to 
the  19th,  without  giving  new  notice.  Besides,  the 
notice  in  this  case  is  to  the  attorney  at  law^  and  not  to 
an  attorney  in  fact.  If  it  be  said,  that  an  attorney  at 
law  may  bind  his  client,  by  an  agreement  relative  to 
any  matter  in  the  proceedings,  or  trial  of  a  cause,  yet, 
the  asseht  of  the  attorney  only  went  to  the  taking  the 
deposition  on  the  8th  of  August,  and  not  on  any  subse- 
quent day« 

2.  It  was  not  competent  for  (he  defendant  to  prove 
that  assent,  by  the  testimony  of  Archibald  M^Lain,  who 
was  his  guardian  of  record,  and  answerable  for  costs. 

3.  The  matter  contained  in  the  deposition,  was  not 
competent  evidence  upon  either  of  the  issues.  It  cer- 
tainly  was  not  evidence  of  a  release  under  seal^;  and 
the  assignment  would  not  be  a  payment,  unless  it  pro- 
duced the  money  to  the  plaintiff,  i  If  any  thing  buc 
money  is  relied  upon  as  satisfaction  of  a  bond,  it  must 
be  pleaded  by  way  of  accord  and  satisfaction^  and  not 
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as  payment*  One  bond  cannot  be  pleaded  in  discharge 
of  another,  a  fortiori  cannot  an  assignment  of  a  bond* 
1  Burr.  9,  Rhodes  v.  Barnes. 

Simms\  for  the  defendant. 

1.  If  the  plaintiiF  had  not  notice  of  the  time  of  tak« 
ing  the  deposition,  it  was  his  own  fault,  or  that  of  his 
attorney*  The  attorney,  having  received  and  acknow- 
ledged notice  for  the  8th  of  August,  was  bound  to  at« 
tend  ;  and  if  he  had  attended,  he  would,  of  course,  have 
had  notice  of  the  adjournment*  This  want  of  notice^ 
therefore,  is  to  be  attributed  to  his  own  negligence. 
But  if  the  notice  was  insufficient,  the  court,  under  the 
circumstances  of  the  case,  did  not  err  in  admitting  the 
deposition*  When  the  plaintiff's  attorney  read  the  de- 
position, he  did  not  object*  By  his  silence  he  lulled 
the  defendant  into  security,  at  a  time,  when,  if  the  ob- 
jection had  been  made,  he  might  have  corrected  the 
mistake,  by  giving  new  notice,  and  taking  the  deposi- 
tion de  novo*  .  But  instead  of  that,  he  concealed  his 
objection  until  the  deponent  was  dead,  and  when  he 
knew  that  the  defendant  would  totally  lose  the  benefit 
of  his  testimony*  In  such  a  case  the  court  will  say, 
that  the  silence  of  the  attorney,  when  he  read  the  de^^o- 
sitioii,  was  a  waiver  of  the  notice* 

2.  As  to  the  second  objection,  that  Archibald 
M^Lain  was  not  a  competent  witness,  because  he  was 
the  guardian  of  the  defendant*  It  does  appear  upon 
the  record,  that  the  witness  was  the  same  Archibald 
M^Lain,  who  was  the  guardian*  And  besides,  it  ap- 
pears, that  before  the  trial  the  defendant  himself  was 
of  age,  and  had  leave  to  appear  by  attorney* 

3.  As  to  the  objection,  that  the  matter  of  the  depo- 
sition was  not  conipetent  evidence  on  the  issues*  The 
court  did  not  say  it  was  complete  proof  of  payment, 
but  that  it  was  matter  proper  to  be  left  to  the  juiy  upon 
the  plea  of  payment,  and  from  which  st  paynient  might 
be  mferred* 
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March  U  Buddiowk 

V. 


Maebhall,  Ch.  J*  delivered  the  oplnipn  of  the 
court  to  the  following  effect : 

This  case  comes  up  on  two  bills  of  exceptions. 

Ist.  As  to  the  notice  of  taking  the  deposition  ;  and, 

2d.  As  to  its  applicability. 

!•  As  to  the  notice.  There  are  two  modes  of  taking 
depositions  under  the  act  of  Congress.  By  the  first, 
notice  in  certain  cases  is  not  necessary,  but  the  forms 
prescribed  must  be  strictly  pursued.  This  deposition 
is  not  taken  under  that  part  of  the  act.  By  a  subse* 
quent  part  of  the  section,  depositions  may  be  taken  by 
dedimua  potestatem^  according  to  common  usage.  The 
laws  of  Virginia,  therefore,  are  to  be  referred  to  on 
the  subject  of  notice.  Those  laws  do  not  authorise 
notice  to  an  attorney  at  larvm  The  word  attorney^  in 
the  act  of  assembly,  means  attorney  in/act.  .  An  attor- 
ney at  law  is  not  compellable  to  receive  notice ;  but  he 
may  consent  to  receive,  or  he  may  waive  it,  and  shall 
not  afterwards  be  permitted  to  object  the  want  of  it. 
But  this  deposition  was  not  taken  agreeably  to  the  no* 
tice  received.  I'he  commissioners  did  not  adjourn 
from  day  to  day^  but  passed  over  the  intermediate  time 
between  the  12th  and  the  19th  of  August. 

This  circumstance,  however,  is  not,  by  the  court, 
deemed  fatal,  under  the  particular  circumstances  of  this 
case,  though  withput  those  circumstances  it  might, 
perhaps,  be  so  considered.  The  agreement,  that  the 
deposition  might-  be  taken,  whether  the  attorney  were 
present  or  absent ;  his  subsequent  examination  of  the 
deposition,  without  objecting  to  the  wane  of  notice, 
and  the  death  of  the  witness,  were  sufficient  grounds 
for  the  defendant  to  believe,  that  the  objection  would 
be  waived. 

2.  The  objection  to  the  competency  of  M^Latn,  is 
totally  unfounded,  as  it  does  not  appear,  upon  the  rjo- 
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Xoomctrtt    cord,  that  he  was.  the   guardian  ;    and  especially,  as 
1^^^'^         the  defendant  became  of  full  age,  before  the  trial* 


3*  The  objection  to  the  applicability  of  the  deposi- 
tion, is  also  void  of  foundation*  For,  although  it  was 
not  conclusive  evidence,  it  was  still  admissible.^ 

The  court  is,  therefore,  of  opinion,  that  there  is  no 
error  in  the  judgment  below. 


Judgment  affirmed.' 


Douglass- 
andMakde- 

VILLB 
V. 

McAllis- 
ter. 


The  court, 
upon  a  jury- 
trial,  is  bound 
to  give  an 
opinion,  if  re- 
quired, jpon 
any  poin!  rele- 
vant to  the 
issue. 

In  estimat- 
ing damages 
Ibr  the  breach 
of  a  contract 
to  deliver 
flour,  the  jury 
are  to  ascer- 
tain the  value 
of  the  flour  on 
the  day  when 
the  cause  of 
action  arose. 
Semh. 


DOUGLASS  8c  MANDEVILLE  v.  MCALLISTER. 


ERROR  to  the  circuit  court  of  the  district  of  Co- 
lumbia, in  an  action  of  assumpsit,  for  not  delivering 
flour  according  to  contract. 

The  transcript  of  the  record  contained  a  bill  of  ex- 
ceptions, which  stated,  that  the  plaintiff  offered  in  evi- 
dence the  following  writing,  addressed  by  the  plaintiff 
below,  to  the  defendants,  the  {H-esent  plaintiffs  in  error, 
viz.. 

"  Will  you  receive  my  flour  on  the  following  terms, 
viz.  Whenever  a  load  of  flour  is  delivered  should  any 
cooperage  be  wanting,  you  charge  it  to  the  waggoner, 
and  deduct  it  from  the  carriage*  Yoii  will  credit  me 
with  the  highest  market  price  at  the  time  of  delivery, 
and  note  it  on  the  receipt ;  and  any  balance  of  flour 
that  may  remain  in  your  hands  unpaid  as  it  is  deliv- 
ered, you  will  pay  me  when  I  send  for  it,,  or  deliver  as 
much  flour  as  is  coming  to  me,  at  my  option.  It  is 
understood,  that  in  case  the  flour  is  delivered,  storage 
is  to  be  allowed  or  charged  at  sixpence  per  barrel. 

*^  Agreed.  Given  under  our  hands,  Alexandria^ 
April  2rth,  1803. 

(Signed)  Douglass  &  Makdevillx^ 

John  McAllister*" 
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The  defendants  had  received  from  the  plaintifF  408  Dovolam 
barrels  of  flour  under  that  contract,  and  the  plaintifF  ^"^^^^IJ***" 
made  his  election,  and  demanded  the  flour  of  the  de- 
fendants on  the  14th  October,  1803.  No  final  answer 
was  made  by  the  defendants  to  the  demand,  till  the 
19th  of  November;  but  the  intermediate  time  was 
given  to  them  to  consider  of  the  demand,  and  make 
propositions  of  compromise.  No  compromise  being 
made,  and  thjs  flour  not  being  delivered,  this  action 
was  commenced  on  the  21«t  of  the  same  month*  It 
did  not  appear  that  any  answer  was  given  to  the  plain* 
tiff's  demand.  At  the  trial,  the  plaintiff  offered  evi* 
dence  to  the  jury  of  the  price  of  flour  on  the  19th  and 
21st  days  of  November,  the  price  being  the  same  on 
both  days,  and  contended  to  the  jury  only  for  that 
price.  Whereupon,  the  counsel  K>r  the  defendants 
prayed  the  court  to  instruct  the  jury^  that  in  estimating 
the  compensation  for  the  non-delivery  of  the  said  flour, 
they  should  be  governed  by  the  price  of  that  article  on 
the  day  the  plaintiff  signified  his  option,  and  made  his 
demand  under  the  contract,  to  have  the  flour  specifii- 
cally  delivered  to  him  ;  and  further  prayed  the  court, 
in  case  the  aforesaid  instruction  was  not  given,  to  di- 
rect the  jury  by  what  rule,-  in  point  of  time,  they  are 
to  take  the  price  of  flour,  in  the  estimation  of  the  dam- 
ages sustained  by  the  plaintiff,  by  reason  of  the  breach 
of  the  contract*  But  the  court  being  divided  in  opinion 
upon  those  points,  (two  judges  only  being  present)  did 
not  give  the  instructions  as  prayed,  wherefore  the  de^ 
fendants  excepted,  &c. 

The  jury  found  a  verdict  for  the  plaintiff,  for  3,1 5>f 
dollars  and  48  cents,  upon  which  judgment  was  ren- 
dered accordingly,  and  the  defendants'  brought  their 
writ  of  error. 

The  question  before  this  court  was,  whether  the 
court  below  ought  to  have  given  the  instructions  prayed 
for  Jby  the  plaintiffs  in  erroi-» 

This  question  was  submitted,  without  argument,  bf 
Sxvannj  for  the  plaintiffs  in  error,  find  £•  Jp  Lee^  fo^r 
the  defendant* 


soo 
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Marshall,  Ch*  J«  The  error  complained  of  i^^ 
that  the  circuit  court  did  not  give  an  opinion  on  a  point 
proposed.  The  court  was  certainly  bound  to  give  an 
opinion,  if  required,  upon  any  point  relevant  to  the 
issue. 

It  appears,  from  the  facts  stated,  that  the  cause  of 
action  did  not  accrue  until  the  19th  of  November, 
when  the  negotiation  for  a  compromise  was  broken  off. 
A  tender  of  the  flour  at  any  time,  after  the  14th,  and 
before  the  I9th,  would  have  been  a  compliance  with 
the  contracts 

As  the  plaintiff  claimed  no  more  than  the  price  of 
the  flour  on  the  t9th,  and  as  the  refusal  of  the  court  to 
instruct  the  jury,  did  not  alter  the  verdict,  which  was 
for  the  price  on  that  day,  and  was  for  the  same  amount 
asifth<^  opinion  had  been  given,  there  is  no  error  of 
wiych  the  defendants  could  complain* 

Judgment  affirmed,  with  cost8« 
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SIMMS  AND  WISE  v.  SLACUM, 


ERROR  to  the  circuit  court  of  the  district  of  Colum^ 
bia,  in  an  action  of  debt  brought  by  Slacum^  as  assignee 
of  Charles  Turner^  sergeant  of  the  court  of  Hustings  of 
^'exandria,  upon  si  prison -bouruis-bondj  in  which  Simms 
was  the  principal  and  Wise  the  surety. 

The  condition  of  the  bond  was  as  follows  :  "Whereas 
Jesse  Simms,  in  jail  and  custody,  by  virtue  of  a  writ  of 
capias  ad  satisfaciendum^  sued  out  of  the  clerk's  office  of 
the  court  of  Hustings,  holden  in  Alexandria,  dated  the 
12th  day  of  August,  1 800,  at  the  suit  of  George  Slacum, 
assignee  of  Charles  Turner,  sergeant  of  the  court  of  Hus* 
tings  aforesaid,  for  the  sum  of  1,285  dollars  and  4S 
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tents,  including  all  legal  costs  at  the  time  of  the  cap- 
tion aforesaid,  having  prayed  the  benefit  of  the  prisou- 
niles,  as  bid  out  and  bounded  by  order  of  the  court  of 
Hustings  aforesaid,  and  having  tendered  the  above  bound 
Peter  \V  be,  junior,  as  surety  tor  the  same,  agreeable  to  an 
act  of  the  general  assembly  in  that  case  made  and  provided. 

^^  Now,  if  the  said  Jesse  Simms  do  well  and  truly  keep 
himself  within  the  prison-rules,  as  laid  out  and  bounded 
by  the  court  of  Hustings  aforesaid,  and  from  thence  not 
depart,  until  he  shall  be  discharged  by  due  course  oflaw^ 
or  pay  the  aforesaid  sum  of  1,285  doUars  and  45  cents  to 
the  aforesaid  George  Slacum^  assignee  of  Charles  Turner, 
sergeant  aforesaid^  then  the  above  obligation  to  be  void, 
or  else  to  remain  in  full  force,"  &c. 

The  pleadings  were  finally  brought  to  this  issue,  wtie^ 
thcr  Simms  did  depart  from  the  prison  rules^without  being 
discharged  by  due  course  ofknv  ? 

At  the  trial,  three  bills  of  exceptions  were  taken  by  the 
defendants;  but  the  only  question  decided  by  this  court 
arose  upon  the  third  ;  which  stated,  that  after  the  execu- 
tion of  the  bond,  Simms  >vas  discharged  by  a  warrant 
from  two  justices  of  the  peace,  under  the  authority  of  the « 
insolvent  act  of  Virginia ;  and  that  being  so  discharged, 
and  not  before,  he  departed  out  of  the  rules.  The  plaintiff 
offered  evidence  to  prove  sundry  acts  of  fraud  committed 
by  SimmSj  in  order  to  procure  the  discharge ;  whereupon 
the  counsel  for  the  defendants  prayed  the  opinion  of  the 
'  court,  and  their  instruction  to  the  jury,  that  if  they  should 
be  of  opinion,  from  the  evidence,  that  frauds  were  com* 
mitted  individually  by  Simms,  in  obtaining  his  discharge, 
but  without  the  participation  of  the  magistrates  who 
granted  it,  and  without  the  participation  of  JVise^  the  other 
defendant,  such  frauds,  so  committed  by  Simms,  could 
not  so  far  vitiate  or  avoid  the  said  proceedings  under  the 
insolvent  act,  and  the  discharge  so  obtained  by  Simms, 
as  to  charge  Wise^  in  this  action,  for  a  breach  of  the 
condition  of  the  bond,  by  reason  of  Simms  having  left 
the  prison-rules,  by  virtue  of  such  discharge.     Which 
instruction,  the  J  court  rcfiised  to  give  ;    but  were  of 
opinion,  and  directed  the  jury,  that  if  they  should  be  of 
opinion,  from  the  evidence,  that  any  fraud  was  commit- 
ted by  Simms  alone,  in  obtaining,  or  for  the  purpose  of 
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obtaining,  the  said  warrant  of  discharge,  though  without 
.the  concurrence  of  either  of  the  magistrates,  or  of  Wise^ 
in  such  fraud,  it  did  avoid  the  discharge  so  obtamed  by 
Simms,  so  as  to  charge  Wbe  in  this  action  for  a  breach 
of  the  said  condition,  by  reason  of  Simms'  having  left  the 
prison  rules  by  virtue  of  such  a  void  discharge.  To  which 
refusal  and  instruction  the  defendants  excepted. 

.  The  act  of  Assembly  of  Virginia,  1/92,  cr.  67,  con- 
cerning  the  C9unty  courts^  J  15,  P.  P.  86,*  authorises 
the  county  and  corporation  courts  to  lay  oi^t,  and  mark 
the  *^  bounds  and  rules^^  of  their  respective  prisons  ;  and 
declares,  that  *^  every  prisoner  not  committed  for  treslson 
or  felony,  giving  good  security  to  keep  within  the  said 
rules,  shall  have  liberty  to  walk  therein,  out  of  the  prison, 
for  the  preservation  of  his  or  her  health,  and  keeping  con- 
tinually within  the  said  bounds,  shall  be  adjudged  in  law 
a  true  prisoner." 

The  act  of  1792,  c.  79,  Qoncenwig  the  escape  of  prU 
soners,  i  2,  P.  P.  119,  provides,  that  if  a  prisoner,  having 
given  security  for,  and  obtained  the  liberty  of  the  prison- 
rules,  shall  escape  and  go  out  of  the  same,  the  sheriff 
shall  immediately  apply  to  a  justice  of  the  peace  for  an 
escape-warrant  to  retake  the  prisoner,  and  give  notice 
thereof  to  the  creditor,  and  assign  over  to  the  credi- 
tor the  bond  taken  for  the  liberty  of  the  rules,  who  shall 
be  obliged  to  receive  the  same ;  and  the  creditor  may 
proceed  to  take  his  debtor  upon  the  escape- warrant ;  and 
if  he  be  retaken  and  committed  to  jail,  the  sureties  in  the 
prison-rules-bond,  shall  be  discharged  ;  but  if  the  debtor 
be  not  retaken  on  the  warrant,  and  committed,  the  sure- 
ties arc  liable  to  the  creditor.  And  the  sheriff  is  not  liable, 
unless  the  sureties  were  insufHcient  when  taken. 

By  the  1st  section  of  the  act,  the  escape- warrant  must 
be  upon  the  oath  of  the  sheriff,  or  some  ot|ier  credible 
person* 

The  act  of  1793,  c.  151,  for  the  relief  of  insohent 
debtors^  P*  P.  303,  authorises  two  justices  of  the  peace 
to  discharge  insolvent  debtors,  and  provides,  that  notice 


*  P.  P,  is  used  in  this  book  ss  a  reference  to  PUaMtaH  Cf  Pace* 
edition  of  the  Laws  of  Virginia,  published  in  1803.  0ctav9. 
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shaQbe  given  to  the  party  at  whose  suit  the  prisoner  is 
in  execution.  It  dedares  also,  that  the  warrant  of  dis* 
charge  shall  be  sufficient  to  indemnify  the  sheriff  against 
any  action  of  escape.  And  that  the  prisoner  shall  not 
be  again  imprisoned  upon  any  judgment  obtamed  pre- 
vious to  his  taking  the  oath,  unless  by  virtue  of  a  ca.  aa. 
issued  by  order  of  the  court  in  which  the  judgment  shaU 
have  been  rendered. 

The  estate  of  the  insolvent  is  vested  in  the  sheriff*  But 
the  creditor  may,  on  scire  facias^  have  a  new  Ji.  fa.  to 
seize  any  propeny  which  the  debtor  may  afterwards  ac- 
quire. 

C.  Lecy  for  plaintiffs  in  error.  A  prisoner  in  the  bounds 
Is  as  much  in  jail  as  if  within  the  walls  of  the  prison. 
The  oath  of  the  insolvetit  debtor  was  provided  as  the 

guard  against  fraud  ;  but  the  bond  is  only  a  substitute  for 
wuUs  to  the  prison- bounds.  As  to  the  surety^  a  discharge 

by  a  competent  authority  is  conclusive. 

Tl^e  wan-ant  of  discharge  is  an  indemnity  to  the  sheriff, 
whether  obtained  by  fraud  or  not.  The  act  of  assembly 
does  n(^t  expressly  provide,  that  it  shall  indemnify  the 
surety  iis  well  as  the  sheriff,  but  he  is  within  the  same 
reason. 

The  body  of  the  debtor  cannot  be  retaken,  unless  by 
order  of  the  court,  on  proof  of  fraud.  In  the  case  of  fraud 
jn  the  debtor  alone,  the  remedy  of  the  creditor  is  not  by 
an  escape- warrant,  but  by  a  new  ca«  sa.  against  his  per« 
son,  or  2ifi.fa.  against  his  goods. 

The  sheriff  is  bound  to  discharge  the  prisoner  upon  I'e- 
ceipt  of  the  warrant ;  if  he  disobeys  it  he  is  liable  to  an 
action  of  false  imprisonment ;  and  after  obeying  it,  he 
cannot  go  before  a  justice  of  the  peace,  and  swear  it  was 
an  escape,  so  as  to  obtain  an  escape- warrant.  If  he  cannot 
get  an  escape-warrant,  he  cannot  assign  the  prison-rules- 
bond  ;  for  he  is,  by  the  act,  only  authorised  to  assign  it 
when  an  escape  has  actually  happened.  The  creditor  Ls 
not  bound  to  take  an  assignment  \  nor  can  he  demand  it. 
When,  therefore,  the  debtor  is  discharged  by  a  competent 
authority,  the  obligation  of  the  bond  ceases.  It  is  functus 
officio :  the  surety  is  no  longer  liable  for  an  escape,  and  is 
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as  much  discharged  as  if,  after  an  escape,  the  debtor  is 
retaken  on  an  escape*warrant,  and  committed  to  iaiL 

The  act  of  assembly  did  not  intend  that  the  bond 
should  give  the  creditor  a  n^w  security  for  his  debt,  or 
to  place  him  in  a  better  situation  than  be  would  be  if  his 
debtor  were  to  remain  within  the  stone  walls  of  the  jaiL 
The  bond  was  intended  for  the  ease  and  benefit  of  the 
deBton 

If  the  bond  is  a  security  against  the  fraud  of  the  debtor, 
there  are  no  bounds  to  the  responsibility  of  the  surety. 

The  words  ^'  in  due  course  of  law,''  mean  by  authority 
of  law ;  that  is,  by  a  competent  legal  authority. 

The  notice  required  by  the  act  to  be  given  to  the  credi* 
tor,  18  to  enable  him  to  attend  and  show  fraud  if  he  can. 
But  if  the  surety  is  answerable  fer  fraud,  it  would  be 
mord  for  the  interest  of  the  creditor  not  to  show  the  fraud 
at  that  time,  but  to  wait  until  it  has  had  the  effect  of  ob^ 
taining  a  discharge. 

If  a  judgment  at  law  is  obuined  by  fraud,  it  is  still  a 
valid  judgment  until  reversed. 

Sxvanriy  for  defendant  in  error.  In  England  it  is  set- 
tled, that  a  discharge  under  an  insolvent  act  must  be  free 
.from  fraud  or  collusion,  and  in  every  respect  regular.  It 
is  true  that  the  warrant  of  discharge  is  prima  Jacie  evi* 
dence  of  a  due  discharge,  and  throws  the  burden  of  proof 
of  fraud  upon  the  other  party.  Esp*  N.  P.  167,  345. 
But  fraud,  when  proved,  will  *'  avoid  every  kind  ofact.^ 
1  Burr*  395.  Bright  v.  Eynou* 

In  order  to  guard  a  creditor  against  the  risk  of  his 
debtor's  escape,  when  allowed  the  liberty  of  the  prison* 
rules,  the  law  requires  that  the  debtor  should  hiad  himself 
in  a  penalty^  and  if  he  escapes,  he  is  as  much  liaUc  at 
law  iot  the  penalty  as  his  surety  is,  and  the  surety  is  as 
much  bound  as  the  debtor.  The  one  is  bound  exacdy  as 
the  other  is  bound.  If  the  penalty  is  forfeited  as  to  one, 
it  is  forfeited  as  to  the  other.  Whatever  would  make 
Simms  liable  upon  the  bond,  would  make  Wise  equally 
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liable.  If,  then,  Simms.  had  voluntarily  escaped,  he 
would  have  been  liable  to  the  penalty  of  his  bond.  But  a 
discharge  obtained  by  fraud  and  imposition  is,  as  to  him 
at  least,  void;  otherwise,  you  permit  a  man  to  take  ad- 
vantage of  his  own  fraud ;  for  if  the  discharge  is  valid,  it 
puts  an  end  to  hb  obligation  upon  his  bond*  A  dis* 
charge  obtained  by  fraud,  is,  in  substance,  as  much  an  es- 
cape,  as  if  the  prisoner  had  merely  gone  off  in  ^sffuise, 
or  imposed  upon  his  iailor  l^  a  borrowed  dress.  Sut  it 
is  a  maxim  of  law,  uiat  no  man  shall  gain  an  advantage, 
by  his  own  fraud.  If  this  fraudulent  discharge  dissolves 
the  obligation  of  the  bond,  Simms  gains  an  advantage  by 
his  own  fraud ;  therefore,  the  fraudulent  discharge  cannot 
dissolve  the  obligation  of  the  bond.  If  the  obligation  of 
the  bond  be  not  dissolved  as  to  Simma^  it  is  not  as  to 
Wiscy  for  both  are  equally  bound. 

But  the  words  of  the  condition  of  the  bond  are,  that 
Simms  shall  not  depar^herefrom  ^^^  until  he  shall  be  dis" 
charged  bt  due  course  .of  law.''  A  discharge  ob- 
tained bv  fraud  and  imposition  is  not  a  discharge  in  due 
course  ofkrw;  on  the  contrary,  it  is  9l  perversion  of  the 
course  of  law ;  the  law  is  turned  aside  from  its  due  course. 
Shall  Simms  be  permitted  to  s^y,  that  his  discharge^ 
grounded  on  falsehood,  fraud  and  imposition,  is  a  dis- 
charge in  due  course  of  law  ?  If  Simms  cannot  say  it, 
Wise  canfaot  say  it.  Wise  can  avail  himself  of  no  defence 
at  law  which  would  not  equally  avail  Simms. 

There  is  a  vast  difference  between  the  case  of  the 
sheriff  and  that  of  the  surety.  The  sheriff  is  bound  to 
obey  the  warrant.  All  he  has  to  inquire  is,  whether  the 
justices  had  jurisdiction.  He  is  only  the  officer  of  the 
law,  and  bound  to  execute  all  lawful  precepts.  Not  so 
the  surety.  He  is  a  volunteer.  He  undertakes  for  tha 
good  faith  oi  the  debtor.  He  substitutes  himself  in  his 
place,  to  the  extent  of  the  penalty. 

It  is  not  necessary  that  the  sheriff  should  swear  an  es- 
cape before  he  can  assign  the  bond.  It  is  true  he  cannot 
ohUge  the  creditor  to  take  the  bond,  unless  an  escape  has 
been  sworn  to ;  but  there  is  nothing.in  the  law  which  for- 
bids the  sheriff  to  assign  the  bond,  or  the  creditor  to  re- 
ceive it,  without  such  an  oath. 

VoLIO.  Rr 
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SxMift  AHD  February  19. 

Wise  ^ 

SX.1.CUM.         Marshall,  Ch.  J.  delivered  the  opinion  of  the  ma* 
jority  of  the  court. 

This  case  depends  on  the  construction  of  an  act  of  the 
legislature  of  Virginia,  which  allows  the  prison-rules  to , 
t  debtor  whose  body  is  in  execution,  on  his  giving  bond, 
with  sufficient  security,  not  to  go  out  of  the  rules  or 
bounds  of  the  prison  ;  that  is,  while  a  prisoner.  The 
.  condition  usually  inserted  is,  not  to  depart  therefrom  till 
he  shall  be  discharged  by  due  course  ot  law,  or  shall  pay 
the  debt*  The  act  further  provides,  that  the  prisoner,  oh 
delivering  a  schedule  of  his  property  on  oath,  to  a  tribunal 
constituted  for  the  purpose,  and  pursuing  certain  steps 
prescribed  in  the  law,  shall  be  dischai-ged,  and  all  his  pro- 
perty shall  be  vested  in  the  sheriff,  for  the  benefit  of  the 
creditors  at  whose  suit  he  is  in  execution. 

In  the  case  at  bar,  the  forms  of  the  law  were  observed, 
and  a  certificate  of  discharge  obtained,  after  which  the 
debtor  departed  from  the  rules.  Conceiving  this  dis- 
charge to  have  been  obtained  by  fraud,  the  creditor 
brought  a  suit  upon  the  bond,  and  the  court  instructed 
the  jury,  that  if  a  fraud  had  been  practised  by  the  debtor, 
although  neither  the  justices  wiio  granted  the  certificate, 
nor  the  security,  partook  thereof,  yet  it  avoided  the  dis- 
charp;e,  and  left  the  security  li2d>le  m  this  action.  To  this 
opinion  the  defendants'  counsel  excepted,  and'upon  that 
exception  the  cause  is  before  this  court* 

The  certificate  of  discharge  nmy  be  granted  either  by 
the  court  sittmg  in  its  ordinary  ct^racter  for  the  transac- 
tion of  judicial  business,  orJ)y  two  magistrates  who  are 
constituted  by  law  an  extraordinary  court  for  this  particu- 
kur  purpose.  Whether  gnmted  in  the  one  mode  or  the 
other.  It  is  of  equal  validity*  In  either  ca^e,  the  judg- 
ment of  discharge  is  the  judgment  of  a  court,  and,  as 
such,  is  of  complete  obligation* 

The  judgments  of  a  couit  of  competent  jurisdiction, 
althourii  obtained  by  fraud,  have  never  been  considered 
as  absolutely  void  ;  and  therefore,  all  acts  performed  un-  • 
der  them  are  valid,  so  far  as  respects  vthird  persons*    A 
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sheriff  wHo  levies  an  execution  noder  a  judgment  fraudu- 
lently obtained,  is  not  a  trespasser,  nor  can  the  person 
who  purchases  at  a  sale  under  such  an  execution,  be  com- 
pelled to  relinauish  the  property  he  has  purchased.  All 
acts  performed  under  such  a  judgment  are  valid  acts ;  all 
the  legal  consequences  which  follow  a  judgment  are,  with 
respect  to  third  persons,  precisely  the  same  in  one  obtain- 
ed oy  fraud,  as  if  it  had  been  obtained  fiurly. 

When  the  person  who  has  committed  the  fraud  at« 
tempts  to  avail  himself  of  the  act,  so  as  to  discharge  him- 
self from  a  previously  existing  obligation,  or  to  acquire  a 
benefit,  the  judgment  thus  obtained  is  declared  void  as-  to 
that  purpose  ;  but  it  may  well  be  doubted,  whether  a 
penal^  would  be  incurred,  even  by  the  person  committing 
the  fraud,  for  an  act  whidi  the  judgment  would  sanction. 
Thus,  if  a  debtor  taken  on  mesne  process  escapes,  he  may 
be  retaken  by  the  authority  of  the  sheriff,  and  if  not  re- 
taken, the  sheriff  may  be  liable  for  an  escape  ;  but  if  he 
fraudulently  obtains  ajudgment  in  his  favour,  in  conse- 
quence of  which  he  goesnt  large,  it  has  never  1>een  ima- 
gined that  the  sheriff  couldretakehimon  suspicion  that 
the  judgment  was  fraudulent,  or  be  liable  for  an  escape  on 
the  proof  of  such  fraud. 

Thus  too,  where,  as  in  Virginia,  an  injuncti<m  has  been 
adjudged  to  discharge  the  body  from  confinement,  if 'a 
debtor  in  execution,  by  fiedse  allegations,  obtains  an  in- 
junction whereby  his  body  is  discharged  from  prison,  or 
from  the  rules,  it  W  uever  been  conjectured  tnatthe  in«< 
junction  thus  awarded  was  void,  and  the  acts  performed 
under  it  were  to  Ije  considered  as  if  the  injunction  had  not 
existed.  In  that  case,  it  would  not  be  alleged  that  there 
was  an  escape,  and  that  the  security  to  the  bond  for  keep- 
ing the  rules  was  liable  for  the  debt,  because  the  discharge 
was  fraudulently  obtained ;  but  the  discharge  would  have 
all  its  legal  effects,  in  like  manner  as  if  no  imposition  had 
been  practised  on  the  judge  by  whom  it  was  granted. 

The  judgment  rendered  in  his  favour  may  not  shield 
the  fraudulent  debtor  from  an  original  chum,  but  it  is 
believed  that  no  case  can  be  adduced,  where  an  act,  whidi 
is  the  leg^l  consequence  of  a  judgment,  has  in  itself  crea- 
ted a  new  responsibility,  even  with  respect  to  the  party 
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*i*»f*  ^'*   himself,  much  less  with  respect  to  third  persons,  who  d^ 
^''*        not  participate  in  the  fraud. 

It  ^ould  seem,  then,  upon  general  principles,  that  • 
debtor  who  has  departed  m>m  the  prison-rules  under  the 
authority  of  a  judgment  of  discharge,  granted  in  due  form 
by  a  competent  tribunal,  has  not  committed  an  escape 
even  to  charge  himself,  much  less  a  third  person.  Such 
a  discharge  might  not  be  permitted  to  protect  him  from 
the  original  debt,  even  if  the  case  had  not  been  particular- 
ly provided  for  by  statute ;  but  the  act  of  departing  from 
the  rules,  after  hieing  thus  discharged, .  could  not  charge 
him  with  a  new  responsibility  to  wUch  he  was  not  before 
liable,  much  less  will  it  impose  on  his  security  a  liability 
for  the  debt.  Departing  from  the  rules,  after  being  dis- 
charged in  due  course  of  law,  is  not  a  breach  of  the  con- 
dition of  his  bond. 

'  This  opinion  receives  great  additional  strength  from 
those  teguments,  drawn  from  the  objects  and  pfFovisions 
of  the  aet,  which  have  been  forcibly  urged  from  the 
bar. 

The  objects  of  the  act  unquestionably  are,  not  to  in- 
crease the  security  of  the  creditor,  but  to  relieve  the  debt- 
or from  close  imprisonment  in  the  confined  jaik  of  the 
country,  and  to  consult  his  health,  by  giving  him  the  bene- 
fit of  fresh  air.  But  as  this  indulgence  would  fumbh 
thr  means  of  escapmg  from  the  custody  Of  the  officer,  and 
thereby  deprive  the  creditor  of  his  person,  it  was  thought 
necessary  to  guard  against  the  danger  which  the  indul- 
gence itself  created,  not  to  guard  against  dangers  totally 
unconnected  with  this  indulgence.  Security,  therefore, 
ought,  in  reason,  to  be  required  against  a  departure  from 
the  rules  without  a  lawful  authority  so  to  do,  because  the 
means  of  such  departure  were  furnished  by  being  allowed 
the  use  of  the  rules  ;  but  security  against  a  fraud  m  ob- 
tainmg  such  authority  need  not  be  required,  because  the 
means  of  practising  that  fraud  are  not  facilitated  by 
granting  the  rules.  They  may  be  used  by  a  debtor  in 
dose  jaU,  as  successftilly  as  by  a  debtor  admitted  to  the 
rules. 

It  is  also  a  material  circumstance  in  the  construction  of 
riic  act,  that  ample  provision  is  made  for  the  very  case. 
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A  new  capias  may  be  awarded  to  take  the  person  of  the  SxMMt  ava 
debtor.  This  remedy  is  not  allowed  in  the  case  of  an  es-  ^"* 
cape  ;  and  it  is  strong  evidence  that  the  legislature  did 
not  contemplate  a  departure  from  the  rules,  under  a  cer- 
tificate issued  by  proper  authority,  as  an  escape  ;  that  the 
remedy  given  the  creditor  is  competent  to  a  redress  of  the 
injury,  replaces  him  in  the  situation  in  which  he  was  be- 
fore it  was  committed,  and  is  not  founded  on  the  idea  that 
there  has  been  an  escape. 

The  argument  founded  on  the  provisions  respecting 
the  property  of  the  debtor,  also  bear  strongly  on  the  case* 
They  confirm  the  opinion,  that  a  departure  n-om  the  rules, 
under  a  certificate  of  discharge  granted  by  a  proper  tribu- 
nal, ought  not  to  be  considered  as  an  escape.  So,  too,  does 
that  provision  of  the  act  'which  requires  notice  *to  the 
creditor  and  not  to  the  security. 

Without  reviewing  the  various  additional  arguments 
which  have  been  suggested  at  the  bar,  the  court  is  of 
opinion,  that  upon  general  principles,  strengthened  by  a 
particular  consideration  of  the  act  itself^  a  departure  from 
the  rules  under  such  an  authority  as  is  stated  in  the  pro- 
ceedings, is  not  an  escape  which  can  charge  the  security  in 
the  bond  for  keeping  the  prison-rules,  although  that  au- 
thority was  obtained  by  a  nraudulent  representation  on  the 
part  of  the.  debtor,  neither  the  magistrates  nor  the  securi- 
ty having  participated  in  that  fraud. 

There  is  error,  therefore,  in  the  instruction  given  to 
the  jury,  as  stated  in  the  third  bill  of  exceptions,  for  which 
thejudgmentis  to  be  reversed,  and  the  cause  remanded 
for  further  triaL 

Judgment  reversed. 

Paterson,  J.  As  to  the  third  exception,  which  em- 
braces the  main  point  in  the  cause,  my  opinion  differs 
from  the  opinion  of  the  majority  of  the  court,  and  accords 
with  the  direction  given  by  the  court  below.  The  condi- 
tion of  the  bond  is,  ^^  that  Simms  do  well  and  truly  keep 
himself  within  the  prison-rules,  and  thence  not  to  depart 
until  he  shall  be  discharged  by  due  course  of  law,  or  pay 
the  sum  of  J,285  dollars  and  45  cents,  to  George  Slacum, 
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ScMMt  AND  assignee,*'  &e*  The  act  that  will  not  exonerate  the  prin- 
^'**  cipal,  will  not  exonerate  the  surety,  from  the  obligation 
which  they  have  entered  into  ;  for  the  surety  stands  on 
the  same  floor  as  the  principal,  and  assumes  the  like  cha- 
racter of  responsibility,  in  regard  to  the  terms  specified 
in  the  condition  of  the  bond.  The  benefit  of  the  act  of 
insolvency,  if  obtained  by  fraud  or  perjury  on  the  part  of 
Simms,  will  be  unavailing,  and  his  going  beyond  the  limits 
of  the  prison,  in  consequence  or  under  colour  of  a  dis- 
charge, thus  procured,  will  be  an  invalid  and  unwarrant- 
able departure.  Fraud  infects  the  decision  ;  and  the  le- 
gal principle  is,  that  the  fraudulent  person  shall  not  be  suf- 
fered to  protect  himself  by  his  own  fraudulent  act.  If  he 
should,  then  a  judgment,  which  is  laid  in  fraud,  will,  as 
in  the  present  case,  operate  to  the  extinction  of  a  legal, 
pre-existing  obligation  or  contract.  But  a  discharge, 
fraudulently  obtained,  is  of  no  virtue-— of  no  operation  ; 
and  is,  in  truth  and  in  law,  no  discharge  ;  it  has  neither 
legal  effect,  nor  even  legal  existence  as  to  the  party  him- 
self, and  the  surety,  who  stands  in  his  shoes.  If  the  judg- 
ment be  of  no  avail  as  to  the  principal,  it  will  be  of  no 
avail  as  to  the  surety  ;  it  cannot  be  ineffectual  as  to  the 
one,  and  operative  as  to  the  other.  The  discharge 
must  be  legal  to  be  valid,  and  to  exonerate  the  surety  from 
the  special  condition  of  the  bond.  Tl^e  judgment  itself  is 
a  fraud  on  the  law ;  and  I  can  discern  no  difference  be- 
tween the  debtor's  going  beyond  the  prison-bounds  vo- 
luntarily, or  under  colour  of  a  judgment  so  obtained ;  ex- 
cept, that  the  latter  is  a  case  of  deeper  die,  and  less  ex- 
cusable in  a  legal  and  moral  view  than  the  former. 

Although  Simms  is  liable  to  be  imprisoned  by  virtue 
of  a  new  process,  yet  he  may  have  gone  out  of  the  juris- 
diction of  the  court ;  or  if  not,  Slacum  will  be  deprived 
of  the  benefit  of  the  bond  which  Simms  and  Wise  exe- 
cuted. 

The  sheriff  stands  on  different  ground  ;  for  he  is  ex- 
onerated from  all  liability,  bv  &n  express  provision  in  the 
sditute.  Besides,  if  the  justices  have  jurisdiction  of  the 
subject,  and  should  not  exceed  their  jurisdiction,  it  is  not 
incumbent  on  the  sheriff  to  examine  into  the  regularity, 
fairness,  and  validity  of  their  proceedings  and  judgment ; 
he  looks  at  the  lAstrument  of  dbcharge,  which,  emanating' 
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from  a  competent  authority,  it  is  his  duty  to  obey.  But 
though  the  discharge  may  excuse  the  sheriff,  as  an  officer 
of  the  court,  it  will  not  excuse  the  party,  nor  his  surety. 
As  to  them,  it  is  inoperative,  and  of  no  legal  efficacy. 


HARKZft 


HARRIS  V.  JOHNSTON. 


ERUOR  to  the  circuit  court  of  the  district  of  Co-      An 
lumbia,  sitting  at  Alexandria,  in  an  action  of  aasump^  JJJjnuin^ 
sity  for  goods  sold  and  delivered,  and  money  had  and  on  an  originU 
received.  contract  for 

goods  sold 

The  defendant  pleaded  the  general  issue,  and  upon  ^^  by  a^pcr- 
the  trial  took  two  bills  of  exceptions.  son  who  has 

received  a 

The  first  stated,  that  this  action  was  commenced  on  ^^^^1^^ 
the  10th  of  July,  1801,  and  that  on  the  trial  the  plain*  ment,and  has 
tiff  offered  evidence  of  the  sale  and  delivery  of  goods,  P««»cd  away 
to  the  amount  of  2,149  dollars  and  33  cents*  *a  bSl^f  ar^ 

eels  delivered 

That  the  defendant  offered  in  evidence  a  bill  of  par-  by/,  stating 
eels  of  the  same  goods,  rendered  by  and  in  the  hand-  ^JJ?^  ^ 
writing  of  the  plaintiff,  Johnston,  amounting  to  644/.  and /,  is  not 
169.  Virginia  currency,  containing  a  particultu- account  conclusive 
of  rum  and  sugar,  beginning  with  these  words  :  "  Mr.  «^;d«nce  a* 
TheophihiH  Harris,  bought  of  Dunlap^  yohnston;"  at  Sll"^wSs 
the  foot  of  which  bill  was  the  following  receipt,  signed  were  \ht  joint 
by  the  plaintiff:     "Received,  Messrs.  Clingman  and  property  of  D 
Magaw's  note  for  the  above  sum,  payable  to  the  order  J^^/circum  * 
of  John  Towers,  or  order,  indorsed  by  John  Towers  stances  may 
and  Theophilus  Harris,  payable  the  2d  April,  1798,  be  explained 
when  paid,  received  in  full  ;*'  which  bill  was  rendered  ^X  ?*«>'• 
to  the  defendant  by  the  plaintiff,  at  the  time  of  the  sale  goJSwere 
and  delivery.  tlie  sole  pro« 

perty  of  J), 

The  defendant  further  offered  evidence  to  prove,  "^^  ^^  ^ofo 
that  the  note  in  that  receipt  mentioned,  was  delivered  property  of/, 
to  the  defendant  with  the  blank  indorsement  of  Tow-  ^^  >^  ^  had 
crs,  and  by  the  defendant  indorsed  in  blank  to  the  plain-  S.^^  se^ 
tiff,  at  the  time  of  the  sale  and  delivery  of  the  goods,  pi^  /  maj' 
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HA&ftx<  and  by  the  plaintiiF  afterwards  indorsed  to  one  John 
JewKSTON.  I^^^J^P*  who,  on  the  19th  of  April,  1798,  brought  suit 
^  ^jf-  ^  -^^  thereon  against  the  present  defendant,  Harris,  in  the 
Quuntain  an  court  of  Hustings,  in  the  town  of  Alexandria,  upon  his 
action  for  the  indorsement,  striking  out  the  name  of  the  plaintiffs 
o^ia^c  '  Johnston,  vc^A  filing  up  the  defendant,  Harris^  in. 
An  iodorsee  dorsement  with  a  direct  assignment  from  Harris  to 
ofapromisBo-  Duniap.  That  upon  thatsuit  judgment  was  rendered, 
Se"to%?dep"  ^y  ^^  ^^"^  ^^  Hustings,  for  Duniap  against  Harris, 
cannot,  in  '  from  which  judgment  he  appealed  to  the  Dumfries 
Viffinith  district  court,  where  the  judgment  of  the  court  of 
mainuin  an  Hustings  was  reversed,*  and  Duniap  appealed  from 
up^thcn^l  the  judgment  of  the  district  court,  to  the  court  of  ap- 
against  are-'  peals,  where  the  judgment  of  the  district  court  was 
mote  indor-  affirmed* 
8or,  but  he 

The  defendant,  on  the  trial  of  the  present  suit,  qIso 
offered  evidence  to  prove,  that  the  said  John  Duniap, 
on  the  19th  of  April,  1798,  also  commenced  suit 
against  Towers,  upon  his  indorsement  of  the  same 
note,  which  suit  is  still  pending  in  the  court  below» 
That  the  said  John  Duniap  is  the  same  Duniap  whose 
name  is  mentioned  at  the  head  of  the  bill  of  parcels 
aforesaid,  aod  who  is  still  living. 

Whereupon,  the  defendant  prayed  the  court  to  in- 
struct the  jury,  that  upon  proof  of  these  circumstances, 
die  plaintiff  could  not  recover,  in  this  action,  for  gooda 
sold  and  delivered ;  and  that,  from  the  bill  and  receipt 
given  as  aforesaid,  the  transaction  must  be  considered 
as  a  joint  contract.  Which  instructioti  the  court  re- 
fused to  give,  as  prayed,  but  directed  the  jury,  that 
the  bill  of  parcels,  before  mentioned,  is  evidence  (but 
not  conclusive)  of  a  joint  contract  of  sale  for  the  rum 
and  sugar ;  and  that  the  plaintiff  may  e,xplain  the  trans- 
action by  parol,  or  other  evidence,  to  prove  that  he 


*  It  was  understood  and  admitted  by  the  counsel  on  both  sides, 
that  the  jud^ent  was  rerersed  because  the  court  was  of  opinion* 
that,  in  Virginia,  tlie  bolder  of  an  indorsed  promissorv  note,  payable 
to  order,  cannot  strike  out  an  Intermediate  blank  inaorsement*  and 
mi  up  the  blank  indorsement  of  a  remote  indorsor,  with  an  order 
to  pay  the  money  to  himself ;  and  that  the  holder  cannot  maintain 
an  action  a^nst  anv  of  the  parties  to  the  note*,  but  hb  own  imne- 
disite  indorsor,  ot  the  maker  of  the  note. 
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was  the  sole  owner  of  the  sugar,  and  that  the  said  Dun- 
lap  was  the  sole  owner  of  the  rum,  and  that  the  contract 
for  die  sale  of  the  sugar  was  made  with  the  plaintiff  in 
his  own  right,  and  that  the  contract  for  the  sale  of  the 
rum  was  made  with  him  as  agent  for  Dunlap.  But  if 
die  plaintiff  should  produce  no  such  explanatory  evi- 
dence, he  could  not  maintain  the  present  action* 

And  the  court  further  instructed  the  jury,  that  if 
they  should  be  satisfied,  that  the  contract  of  sale  was 
made  with  the  plaintiff  alone,  and  that  part  of  the  goods 
was  the  sole  property. of  the  plaintiff,  and  that  the  re- 
sidue was  the  sole  property  ot  Dunlap ;  and  that  the 
pisuntiff  had  authority  from  Dunlap  to  sell  such  residue; 
dien  the  plaintiff  had  a  right  to  recover  judgment  ia 
this  action  against  the  defendant,  for  the.  whole  amount 
of  the  goods  so  sold  and  delivered ;  and  that  the  other 
facta  stated  are  not  eufficient  to  bar  the  plaintiff^ 

The  2d  bill  of  exceptions  in  ^e  present  cause,  stated, 
that  the  plaintiff  produced  a  witness,  who  proved,  that 
the  sale  of  the  goods  was  made  in  the  store  of  Dunlap, 
where  the  goods  were  deposited  ;  that  he  never  knew 
Dunlap  to  claim  any  title  to  the  sugar,  nor  the  plaintiff 
to  the  rum ;  and  that,  previous  to  tiie  sale,  Dunlap 
claimed  the  l*um  as  his  separate  property,  and  the 
plaintiff  claimed  the  sugar  as  his  separate  property  ; 
and  that  Dunlap  requested  the  plaintiff  to  sell  the  rum 
with  the  plaintiff's  sugar.  Whereupon,  the  plaintiff 
prayed  the  court  to  instruct  the  jury,  that  the  evidence 
so  offered  was  not  competent  to  contradict  or  explain 
the  purport  of  the  bill  of  parcels  and  receipt,  or  to  show 
that  the  plaintiiFsold  p)ut  of  the  goods  as  his  separate 
property,  and  the  residue  as  agent  of  Dunlap;  and 
that  it  did  not  amount  to  proof  of  such  several  property 
and  agency,  as  could  enable  the  plaintiff  to  recover,  in 
this  action,  for  the  whole  of  the  goods  sold 

Which  instruction  the  court  refused  to  give ;  but 
instructed  the  jury,  that  the  declarations  of  Dunlap,  or 
<>f  the  plaintiff,  or  die  request  of  either  of  them,  cannot 
be  given  in  evidence,  unless  the  defendant  was  present, 
when  such  declaration  or  reqjiest  was  made* 

VqL  IIL  S  s 
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A  verdict 'being  rendered  for  the  plaintiff,  the  de« 
fendant  moved  the  6ourt  for  a  new  trial,  which  wad 
refused,  and  the  court  ordered  the  cleri  to  deliver  up  to 
the  defendant  J  the  note  ofClingman  &f  Magcew^  indorsed 
by  Towers,  which  was.  referred  to  in  the  receipt,  and 
which  was  filed  in  the  suit  of  Dunlap  v.  the  present 
defendantm^ 

Upon  this  case  two  questions  arose. 

Ist,  Whether  the  bill  of  parcels  was  conclusive  evi- 
dence of  a  Joint  contract  of  sale,  and  of  the  joint  pro- 
perty of  Dunlap  and  Johnston  ? 

Sd»  Whether,  under  the  other  circumstances  of  the 
case,  the  plauntiff  could  recover  in  this  action  i 

€•  Lee,  and  Jones,  for  plaintiff  in  error* 

!•  The  bill  of  parcels  is  written  evidence,  purporting 
3i  joint  contract,  and  cannot  be  contradicted  by  parol* 

The  actioii  ought  to  have  been  joint.  The  bill  of 
exceptions  does  not  state  any  evidence  from  which  the 
jury  could  infer,  that  part  of  the  goods  was  the  sole 
property  of  one,  and  the  residue  the  sole  property  of 
the  other.  The  circumstances  offered  to  prove  that 
fact  were  too  slight  to  justify  the  inference,  and  the 
court  ought  to  have  instructed  the  jury  to  that  effect. 

2.  The  contract  which  arose  on. the  sale  of  the 
goods  .has  been  changed  to  a  special  contract,  to  pay  on 
a  Certain  condition ;  viz.  if  the'  plaintiff  shall  use  due 
diligence  to  get  the  money  on  the  note,  and  shall  not 
fucceed.    If  the  pbnntiff  negotiates  the  note,  he  re- 

*  Tbe  recsfd  doe«  not  state  the  whole  order  of  the  court  opon  the 
motion  for  a  new  trial  The  court,  upon  further  argument  and  con« 
iiderati6h»  heinr  doubtful  wheth^  the  plaintifT  could  support  this 
aetion,  ontil  he  bad  got  hack  the  note  from  Ounlap»  informed  the 
plaintiff's  counael,  that  they  Would  grant  a  new  trial,  unless  tha 
piainUff  would  get  that  note,  and  return  it  to  the  defendant,  and 
also  obtain  a  release  from  Dimlap  to  Harris,  of  all  right  of  action 
fur  Ihenna  sold. 
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ceivea  its  value ;  he  is  paid  fortbe  goods  sold ;  he  has 
received  satisfaction,  and  cap  never  resort  to  the  de- 
fendant, until  the  note  is  returned  to  the  plaintiff,  and 
he  has  taken  it  up^  and  offered  to  return  it  to  Ah  de- 
fendant. Whatever  would  prevent  the  plaintiff  from 
recovering  against  the  defendant  on  the  note,  would 
equally  prevent  hinT  from  recovering  on  the  contract 
for  goods  sold  and  delivered.  The  present  suit  was 
commenced  while  suits  were  depending  on  this  very- 
note,  by  Dunlap  against  the  present  defendant,  and  by 
Diinlap  against  Towers.  The  defendant  cannot,  at 
the  same  time,*  be  answerable  upon  the  note,  and  upon 
the  original  contract  of  sale. 

The  order  wh^ch  the  court  made,  that  the  pl»ntiff 
should  deliver  up  to  the  defendant,  the  note  which  had 
been  filed  in  the  case  of  Dunlap  v.  Harris,  did  not  aid 
the  judgment.  Th^  court  haa  no  authority  to  make 
such  an  order ;  the  note  was  the  property  of  Dunlap^ 
and  not  of  the  plaintiff.  But  the  note  was  of  no  use  to 
the  defendant.  It  Was  barred  by  the  act  of  limitations* 
and  that  by  the  conduct  of  the  plaintiff. 

In  the  czBt  of  Kcarslaie  v«  Morgariy  5  T.  JP.  513,  it 
is  adnfftted  by.the  counsel  on  both  sid^s,  that  if  a  ne- 
gotiable note,  given  for  a  prior  simple  contract  debti 
be  indorsed  over  by  the  plaintiff, .  and  is  outstanding, 
the  plaintiff  cannot  recover  upon  thr;  original  contract. 
In  the  present  case,  it  must  be  presumed  that  the  plain- 
tiff received  value  for  the  note  when  he  passed  it  to 
Dunlap,  and  it  does  not  appear  that  he  has  ever  been 
obli  (red  to  refund. 

Stvannj  E*  J.  Letj  and  Simmsy  contra.  It  does  not 
appear  that  the  note  was  not  returned.  But  this  court, 
in  the  case  of  Clarke  CsP  Toung^  ante^  voL  1.^.  181,  had 
decided,  that  it  is  not  necessary,  in  such  a  case,  to  re- 
turn it.  So  in  the  case  of  Puckford  v.  Mascwell^  6  T. 
R.  SZy  the  court  said,  that  **  in' cases  of  this  kind,  if 
the  biU,  which  is  given  in  payment,  do  not  turn  out  to 
be  productive,  it  is  not  that  which  it  purports  to  be, 
and  which  the  party  receiving  it  expects  it  to  be,  and, 
therefore,  he  may  consider  it  as  a  nullity,  and  act  as  if 
no  such  bill  had  been  given  at  all."    The  same  point  is 
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also  decided  in  1.  Es'p*  Sep.  5,  and  7  T«  J?*  64,  Owct^ 
son  V.  Morse. 

The  question  of  negligence  docs  not  arise  in. this 
case.  The  reason  of  the  admission  in  the  case  of 
Kearslake  v«  Morgan^  that  if  the  note  was  outstanding, 
the  plsuntifF.  could  not  recover  upon  the  original  cause 
of  action,  is,  that  the  defendant  would  be  liable  to  be 
sued  upon  it*  The  words  are,  ^^  if  he  may  be  sued  upon 
it  by  a  third  person^  But  here  the  record  itself  shows 
that  Harris  could  not  be  sued  upon  it  by  a  third  per- 
son, being  only  liable  to  the  present  plaintiff,  who  was 
his  immediate  indorsee,  that  point  having  been  decided 
in  the  court  of  appeals  in  Virginia,  upon  this  very  note. 
As,  therefore,  Harris  is  liable  upon  the  note  to  the 
present  plaintiff  only,  and,  as  he  will  not  be  liable  to 
him  on  the  note,  in  case  he  recovers  in  the  present  ac« 
tion,  it  is  the  same  thing  as  if  the  note  had  been  taken 
up  by  the  plaintiff,  and  ready  to  be  delivered  to  the 
defendant. 

Jones^  in  reply,  admitted,  that  modem  decisions 
have  laid  down  the  law  broadly,  that  if  the  note  or  bill 
is  not  honoured,  it  is  of  no  avail ;  but  it  is  otherwise,  if 
the  note  or  bill  be  negotiated ;  it  is  then  a  payment 
until  returned. 

In  the  case  of  Toung  £<f  Clarke^  U^e  plaintiff  had  not 
negotiated  the  bill,  and  the  parties  anfiwerable  to  Clarke 
were  insolvent. 

The  liability  of  the  defendant  to  a  guit  by  a  third, 
person,  on  the  note,  is  not  the  only  ground  of  the  opi- 
nion in  Kearslake  v.  Morgan.  Another  ground  is, 
that  the  defendant  may  have  the  benefit  of  the  note 
against  the  parties  answerable  to  him. 

But,  if  the  present  defendant  is  not  liable  to  be  sued 
on  the  note  in  the  name  of  a  third  person,  yet  Dunlap 
may  sue  him  upon  it,  in  the  name  of  Johnston.^ 

Marthaii,  Ch.  J.  Not  if  Jolinstoii  recovers  in  the  present  suit. 

^n».  But  if  Dunlap  has  a  ripht  to  the  note,  he  may  sue  in  equi« 
tj,  and  pa3anent  by  Harris  to  Johnston  would  not  be  a  bar. 

MauKalli  Ch.  J.  True.    We  shall  consider  that  point.    I^tc 
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February  19. 

Marshall,  Ch*  J.  delivered  the  opinion  of  the 
court* 

This  case  comes  up  on  two  exceptions  taken  to  opi- 
nions given  in  the  circuit  court. 

The  plaintiff  in  the  court  below  had  sold  to  the  de- 
fendant in  that  court,  certain  goods,  wares  and  mer- 
chandize, of  which  he  had  given  him  a  bill,  headed 
with. the  words,  ^^  Mr.  Theophilus  Harris,  bought  of 
Dunlap  &  Johnston,"  &c.  At  the  foot  of  this  bill  of  par- 
cels, was  Uie  following  receipt :  ^^  Received,  Messrs. 
Clingman  and  Magaw'^  note  for  the  above  sum,  paya^- 
ble  to  the  order  of  John  Towers  or  order,  indorsed  by- 
John  Towers  and  Theophilus  Harris,  pa^xibl;  2d  April, 
1798,  when  paid,  received  in  full." 

This  -lote  was  indorsed  in  blank  by  the  defendant  in 
error,  and  a  suit  was  instituted  upon  it  by  Dunlap 
against  Harris,  in  which  suit  he  ultimately  failed,  it 
being  the  law  of  Virginia,  that  on  a  note,  an  action  by 
the  indorsee  can  only  be  miuntained  against  the  drawer, 
or  his  immediate  indorsor* 

The  defendant  below  objected, 

1st.  IThat  the  bill  of  parcels  was  conclusive  evidence 
of  joint  property  in  the  goods  sold  and  delivered,  and, 
therefore,  that  the  action  was  not  maintainable  in  the 
name  of  Johnston  alone. 

2d.  That  no  action  was  maintainable  on  the  original 
contract,  the  plaintiff  below  having  indorsed  the  note 
mentioned  in  the  receipt,  and  not  having  re-acquired 
any  property  in  it,  so  as  to  be  able  to  restore  it  to 
Harris. 

No  iachcs  are  imputed,  or  are  imputable  to  the  hold- 
er of  the  note. 

always  been  of  opinion,  that  in  such  cases  a  suit  in  chanceir  can  be 
supported ;  though  I  do  not  recoUect  any  cas^  in  which  the  point 
has  been  decided. 
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Haseis  j^oth  these  points  were  decided  against  the  dtfendant 

JoHMtTov.    below,  and  a  judgment  was  rendered  against  him,  from 
which  he  has  appealed  to  this  court. 

On  the  first  point  the  court  is  of  opinion,  that  there 
is  no  error.  The  written  memorandum  was  not  the 
contract,  and  'Was  only  pven  to  show  to  what  object 
the  receipt  at  its  foot  applied.  It  is  not,  therefore,  a 
bar  to  a  disclosure  of  the  real  fact ;  it  is  not  conclusive 
evidence  of  joint  ownership  in  the  property  sold,  and 
of  a  joint  sale,  but  will  admit  of  explanation.  The 
court,  therefore,  did  not  err  in  allowing  explanatory 
evidence  to  go  to  the  jury,  nor  in  allowing' the  jury  to 
judge  of  the  weight  of  that  evidence. 

On  the  3d  exception,  the ,  material  point  to  be 
decided  is,  whether  an  action  can  be  maintained  c  n 
an  original  contract  for  goods  sold  and  delivered,  by  a 
person  who  has  received  a  note  as  a  conditional  pay* 
ment,  and  has  passed  away  that  note. 

Upon  principk,  it  would  appear  that  such  an  acUon 
could  not  be  maintained.  The  indorsement  of  the 
note  passes  the  property  in  it  to  another,  and  is  evidence 
that  it  was  sold  for  a  valuable  consideration. 

If,  after  such  indorsen\ent,  the  seller  of  the  goods 
could  maintain  an  action  on  the  original  contract,  he 
would  receive  dpuble  satisfaction. 

The  case  cited  from  5th  Term  Reports^  appears  to 
be-precisely  in  point.  The  distinction  uken  by  the 
counsel  for  the  appellee,  that  in  this  case  Harris  can 
never  be  sued  on  the  note,  is  not  so  substantial  as  it  is 
Ingenious.  Harris  has  a  right  to  the  note,  in  order  to 
have  his  recourse  against .  his  indorsee,  and  Johnston 
has  not  a  right  to  obtain  satisfaction  for  the  goods  from 
Harris,  while  he  is  in  possession  of  the  satisfaction 
received  from  Dunlap.  In  the  case  quoted  from  i>iirfi- 
ford  &  Easty  the  liability  of  the  defendant  to  an  action 
from  the  actual  holder  of  the  note,  is  not  the  sole 
ground  on  which  a  disability  to  sue  on  the  oripnal 
contract  was  placed.    That  disability  was  also  occ»- 
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sioned  by  the  obvioim  ii^ustice,  of  aOowiog  to  the^ame 
person  a  doable  satisfi^on,  and  of  withhold!  qg  from 
the  debtor,  who  had  paid  for  the  note  before  he  could 
indorse  it,  and  who  would  be  compelled,  by  the  judge- 
ment, to  pay  for  the  goods,  on  account  of  which  he 
had  parted  with  it,  the  right  of  resorting  to  his  indor- 
sor.  But,  if  it  was  indispensable  to  show,  thati>uii* 
lap  haa  a  remedy  against  Harris,  it  is  supposed,  that 
the  holder  of  a  note  may  ihcontestibly  sue  a  remote  in- 
dorsor  in.  chancery,  and  compel,  payment  of  it. 

The*  case  of  Taung  &  Clarke^  decided!  in  this  court, 
does  not  apply,  because,  in  that  case,  the  pliuntiff  below 
had  not  parted  with  his  property  in  the  note. 

The  court  does  not  think  that  the  order  (made  after 
the  judgment  was  rendered)'  for  the  rendition  of  the 
note  to  the  defendant  below,  can  correct  the  error 
committed  in  misdirecting  the  jury. 

The  judgment  is  to  be  reversed,  for  error  in  directing 
the  jury  that  the  action  was  maintainable  on  the  ori- 
ginal contract,  after  the  note  receive^b  as  conditional 
payment  had  been  indorsed. 


DlXOirS  EXECUTORS  v.  RAMSArS 
EXECUTORS. 


ERROR  to  the  circuit  court  of  the  district  of  Co- 
lumbiai,  upon  a  judgment  in  favour  of  the  defendants^ 
upon  a  general  demurrer  to  their  plea,  which  (after  oyer 
of  the  plaintiff's  letters  testamentary)  stated,  that  the 
defendants'  testator,  at  the  time  of  making  the  promises, 
&c.  and  from  thence,  always,  until  his  death,  re- 
sided  in  the  town  of  Aleitandria,  in  the  county  of 
Alexandria,  in  the  district  of  Columbia,  and  that  thp 
defendants  have  always  resided  in  the  same  town,  and 
that  the  plaintiffii  have  not  obtained  probat  of  the  said 
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.Dxxoii't     letters  tesUunentaiy,  at  any  place  within  the  district  o 
tnouTOEt    Columbia,  or  the  United  States  of  America. 
Ramsat's 

Exmc'vTOB*.  E.  y.  Lte^  for  the  plaintiflFs  in  erron  The  question  is, 
^^-^'"V^^i^  whether  the  plaintiffs  must  take  out  letters  testamentary 
to  be 'reffolat-  ***  **  district  of  Columbjia,  before  they  can  maintain 
edbytluelaws  VI  action  as  executors. 

of  the  country 

S'^'Sit'i^to  T^^^  **  nothing  in  the  laws  of  Virginia,  which  re- 
for'tlKMe  quires  that  letters  testamentary  should  be  there  taken 
rigfatimustbe  out  upon  a  foreign  ¥rill,  provided  they  have  been  taken 
goTcrned  by  out  in  the  country  where  the  testator  lived  and  died. 
S^t  ^iTixy  '^^'^  ^**  section  of  the  act  of  Virginia,  P.  P.  162, 
in  which  the  relates  only  to  the  tide  to  lands  under  a  wilL 
tribunal  ii 

placed.  |£^  iSxtJiky  there  is  nothing  required  by  the  laws  pf 

Virginia,  the  right,  and  the  powers  of  the  executors 
depend  upon  the  rules  of  the  civil  law,  and  the  law 
of  that  country  of  which  the  testator  was  a  subject. 

By  the  law  of  England,  an  executor  may  commence 
suit  before  the  probat.     1  Com.  Dig*  2  Bac.  Ab.  413. 

The  vtry  naming  of  an  executor  is  a  disposition  to 
him,  of  all  the  testator^s  personal  esute,  for  he  comes 
in  loco  testqtorisj  and  is  entided  to  the  surplus,  after  pay« 
ment  of  debts  and  legacies,  2  Bac.  Ab.  423.  He  derives 
all  his  power,  not,  like  an  administrator,  from'the  govern- 
ment  of  the  country,  but  from  the  will  of  his  testator. 

The  debts  due  to  the  estate,  follow  the  person  of  the 
creditor,  not  that  of  the  debtor,  and  the  disposition  of 
them  is  to  be  governed  by  the.  laws  of  that  country  of 
which  the  testator  was  a  subject.  2  Bos.  and  Put.  229, 
230,  Bruce  v.  Bruce.  3  Fez.  jun.  200,  Bempde  v. 
jfohnstone.  Appendix  to  Cooper^s  Bankrupt  kcw^  29, 
Babilleh  opinion.  Vattely  b.  2,  ch.  3,  S  ^i  109,  110,  111. 
3  Dallas^  370,  377.  {note.")  4  T.  R.  184,  175,  Hunter 
V.  Potts. 

The  case  of  Fenwick  v.  SearSy  antCy  vol.  l.p.  259, 
was  thut  of  an  administrator  who  derives  his  whole 
authority  from  the  laws  of  the  place  ;  it  therefore  can* 
not  decide  the  present  case,  which  is  tiiat  of  an  executor 
who  derives  his  whole  authority  from  the  will  of  his 
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testator.  That  case,  too,  was  decided  under  the  pecu- 
liar laws  of  Maryland,  which  differ  from  those  of  Vir- 
ginia upon  this  subject.  Btf  tfie  law  of  Maryland^ 
1798,  cA.  101,  ^  4,  no  alien  can  be  an  executor  or  ]|d- 
ministrator. 


DlXON*t 

EXKCUTOSt 
▼. 

RamsayV 

EXBCUTO.Bf. 


But  it  is  saidv  that  the  rights  of  creditors  requlrt 
that  the  executor  should  give  security  for  the  faithful 
adtninistration  of  the  estate.  But  this  would  be  of  no 
avail,  if  the  executor,  aifter  giving  security,  should 
choose  to  return  to  England.  For,  according  to  the  deci- 
sibnof  the  court  of  appeals  of  Virginia,  in  the  case  of 
Baylor* s  executorsy  a  creditor  cannot  maintain  an  action 
against  the  sureties  of  an  executor,  until  he  has  proved 
his  debt  by  an  action  and  judgment  against  the  executor^ 
and  proved  a  devastavit  also,  by  a  suit.  But  he  can 
never  get  a  judgment  against  an  executor,  wh6  is  not 
found  in  the  state  ;  and,  consequently,  can  never  have 
judgment  against  the  surety.  But  if  an  executor  be 
absent,  the  creditor  may,  in  chancery,  attach  the  as* 
sets.  A  voluntary  payment  to  an  executor,  without 
letters  testamentary,  in  Virginia,  is  good.  Why,  then^ 
should  not  the  executor  be  permitted  to  sue  f 

If  no  purpose  of  justice  is  to  be  answered  by  refus-. 
icig  the  right  to  sue  ;  and,  if  it  is  not  refused  by  the  po- 
sitive laws  of  Virginia,  a  strong  argument  may  be 
drawn  from  the  inconvenience  of  obliging  an  executor 
to  procure  letters  testamentary  in  every  state  in  the 
union,  and,  perhaps,  for  very  trifling  debts, 

Swanuj  contra.  The  case  of  Fenwick  v.  Scars^  has 
settled  the  question,  as  to  a  foreign  administrator.  In 
what  does  that  differ  from  the  case  of  a  foreign  execu- 
tor ?  It  is  said,  that  the  latter  derives  his  authority 
from  the  will,  which  is  an  universal  title.  But  the 
authority  under  the  will  is  inchoate,  imtii  completed 
by  the  probat,  and  is  limited  to  very  few  acts.  It  i» 
certain,  that  an  executor,  before  probat,  cannot  obtain 
a  judgment.  The  ordinary  in  England,  and  the  court 
in  Virginia,  may  re/use  an  executor,  who  is  under  a 
disability ;  for  example,  an  alien  enemy ;  an  infant 
under  seventeen ;  ah  ideot,  &c  Until,  therefore,  he  is 
Vol.  IJI.  T  t 


333  SUPREME  COURT  U.  S. 

DiX««^i      received^  his  capacitjr  to  act  is  not  decided  by  the  only 
K3^KouTomi  eompetcnt  tribmial. 

Ramsay's 

RatioiTTOM,^  III  England,  the  ordinary  cannot  require  security, 
from  an  executor,  2  Bac*  AL,S76^  377 ;  it  can  only  be 
done  by  the  court  of  ciumcery  considering  him  as  a 
trustee,  when  there  is  good  ground  to  apprehend  his 
wasting^  the  estate.  In  Virginia,  the  interest  of  credi* 
tors,  legatees  and  distributees,  is  attended  to.  Yet 
their  interest  might  be  destroyed,  if  the  executor  waa 
permitted  to  receive  money,  or  give  an  acquittance 
before  he  had  given  security,  tt  is,  therefore,  ques-* 
tionable,  whether  an  executor,  in  Virginia,  can  do  any 
valid  act,  until  he  has  quadiiied  himself  .according  to 
law. 

It  is  also  doubtful  whether  the  asseU  can  be  attach- 
ed, 3  Wibon^  297  ;  for  that  would  invert  the  order  of 
administration.  If  they  cannot,  a  foreign  executor 
might,  by  his  attorney,  withdraw  all  the  asseu,  and  leave 
the  creditors  without  remedy.  A  judgment-creditor 
here  would  have  a  preference.  But  if  he  sues  in  £ngw 
land  upon  a  judgment  of  this  country,  his  claim  is  re- 
duced to  a  simple  contract. 

Probat  in  a  peculiar  jurisdiction,  will  not  support  a 
euit  out  of  that  jurisdiction.  It  would  be  strange, 
therefore,  if  a  probat,  even  in  the  prerogative,  court, 
which  is  the  present  case;  should  extend  across  the  At- 
lantic into  a  foreign  country.  1  Ld.  Ray.  562,  HiUiard 
VnCoxm     2  Id,  Rayn  BS5j  856,  Adams  v.  Savage. 

The  laws  of  Virginia  have' provided  for  the  probat  of 
an  wills,  foreign  as  well  as  domestic.  P.  A  162,  ^  14 
and  15. 

C  Lee^  in  reply.  By  the  civil  law,  the  executor 
succeeds  to  all  the  moveables,  and  personal  estate,  and 
credits  of  his  testator^  His  title  is  derived  from  the 
will,  and  his  powers  are  as  great  as  those  of  his  testa^ 
tor  were.    2  BL  Com.  510. 
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Th»win  istobe  prorcd  where  the  testator  died,  and  the 
propertf  is  to  be  distribated  according  to  the  laws  of 
thai  country. 

The  whoie  estate,  wherever  situated,  is  to  be  distri* 
bated  according  to  one  law*  If  a  foreign  executor 
should  give  bond  in  Virginia,  by  ^hich  law  is  he  to  l>e 
governed?  Can  there  be  two  executors  of  the  same, 
will,  governed  -  by  different  laws,  as  to  their  adminis* 
tration  ?  Can  strangers  interfere  and  get  administration  I 
It  is  true^  the  municipal  laws  may  bind  property  in  the 
country  ;  but  if  no  such  law|,  then  the  property  is  go- 
verned by  the  laws  of  the  country  where  the  testator 
had  his  domidL  Security  ought  not  to  be  required 
here,  if  not  required  in  England ;  and  if  taken  in  Eni^ 
land,  it  ought  not  to  be  required  here.  (See  Targers 
opinion  upon  the  Dutchess  of  Kingston's  will,  in  col» 
kctanea  juridical) 

February  19. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 

court. 


DlXOM*! 

ExEcu'noftS 
▼. 

llAHlAT't 
KKSCVTOM. 


The  question  in  this  case  is,  whether  the  executor 
of  a  person  who  dies  in  a  foreign  country,  can  main- 
tain an  action  in  this,  by  virtue  of  letters  testamentary, 
granted  to  him  in  his  own  country. 

It  is  contended,  that  this  case  differs  from  that  of  an 
administrator,  which  was  formerly  decided  in  this 
court,  because  an  administrator  derives  his  power 
over  the  estate  of  his  intestate,  from  the  grant  of  the 
administration ;  but  an  executor  derives  it  from,  the 
will  of  his  testator,  which  has  invested  him  with  hia 
whole  personal  estate,  wherever  it  may  be. 

This  distinction^  does  certainly  exist ;  but  the  con- 
sequences deduced  from  it,  do  not  seem  to  follow. 
If  an  executor  derived  from  the  will  of  his  testator,  a 
power  to  maintain  a  suit,  and  obtain  a  judgment  for  a 
debt  due  to  his  testator,  it  would  seem  reasonable  that 
he  should  exercise  that  power,  wherever  the  authority 
of  the  will  was  acknowledged  \  but  if  he  maintains  the . 
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T>rxoii*s 

KXSCOTORS 
V. 

Ramsa.y*8 

sxscutors. 


suit  by  virtue  of  hi8\lettera  testamentary,  h/e  can  only 
sue  in  courts  to  whidh  the  power  of  those  letters  ex*. 
tends.  It  is  not,  and  cannot  be  denied,  that  he  sues  by 
virtue  of  his  letters  testamentary ;  and  consequently,  in 
this  particular,  he  comes  within  the  principle  which 
was  decided  by  the  court,  in  the  case  of  an  administra- 
tor* 

Atl  rights  to  personal  property  ate  admitted  to  be  re- 
gulated by  the  laws  of  the  country  in  which  the  testa- 
tor lived  I  but  the  suits  for  those  rights  must  be  govern- 
ed by  the  laws  of  that  country  in  which  the  tribunal  is 
placed.  No  man  can  sue  in  die  courts  of  any  coimtry, 
whatever  his  rights  may  be,  unless  in  conformity  with 
the  rules  prescribed  by  the  laws  of  that  country. 

The  court  can  perceive  the  inconvenience  which  may 
often  result  from  this  principle,  but  it  is  an  incqnve** 
fiience  for  which  no  remedy  is  within  the  reach  of  this 
tribunal. 

Judgment  affirmed. 


If  the  owner 
of  a  sUiTe  re- 
moTin^     into 
Virginia,  shsdl 
take  the  oath 
required  by 
the  act  of  as- 
sembly, vrith- 
in  sixty  days 
after  the    re- 
moval of  the 
owner,  it 
shall   prevent 
the  slave  from 
mining  his 
freedom,  al- 
Ukough  he 

was   brought 


SCOTT  V.  NEGRO  LONDOK. 


ERROR  to  the  circuit  court  of  the  district  of  Colum- 
bia, sitting  at  Alexandria. 

Negro  London  brought  an  action  of  assault  and  bat- 
tery  agamst  Scott,  to  try  his  right  to  freedom.  His  claim 
was  grounded  upon  the  act  of  assembly  of  Virginia,  of 
the  17th  December,  1792,  P.  P.  186  ;  the  5td  section  oi 
which  b  in  these  words :  **  Slaves  which  shall  hereafter 
be  brought  into  this  commonwealth,  and  kept  therein  one 
whole  year  together,  or  so  long  at  different  times  as  shall 
amount  to  one  year,  shall  be  free." 

The  Zd  section  imposes  a  penalty  upon  every  person 
importing  slaves  contrary  to  the  act. 


FEBRUARY,  1806.  S.2^ 

The  4th  section  is  in  these  words  :  "  Provided,  that 
nothbg  in  this  act  contained,  shall  be  construed  to  extend 
to  those  who  may  incline  to  remove  from  any  of  the  Unit- 
ed States,  and  become  citizens  of  this,  if,  within  sixty  _ 
days  after  such  removal^  he  or  she  shall  take  the  following  into  Virginim 
oath,  before  some  justice  of  the  peace  of  this  common-  ^7 ,  »  p«r«« 

wealth  :  "  I,  A.  B.  do  swear,  that  my  removal  into  the  ^rlII!!!|I?£,!Jl 

r  «r'     .   •  •  f  •  ^  p         f         11  exercising  too 

state  of  Virginia  was  with  no  mtent  of  evadmg  the  laws  right  of  own- 

for  preventing  the  further  importation  of  slaves,  nor  have  ersbip  over 

J  brought  with  me  any  slaves  with  an  intention  of  selling  ^^^  tj^l*? 

them,  nor  have  any  of  the  slaves  which  I  have  brought  ^^  Amov«l 

with  me,  been  imported  from  Africa,  or  any  of  the  West-  of  the  true 

India  islands,  since  the  first  day  of  November,  one  thou-  owner ;  »nd 

sand  seven  hundred  and  seventy-eight.  So  help  me  God."  ^^dumgh  tfie 

,  brought  him 

^^  Nor  to  any  person  claimmg  slaves  by  descent,  mar-  in  never  took 
riage  or  devise ;  nor  to  any  citizens  pf  this  commonwealth  ^«  o*^«  »"** 
being  now  the  actual  owners  of  slaves  within  any  of  the  jfjjj^^mi^^ 
United  States,  and  removing  such  hither ;  nor  to  travel-  edinVin^nia 
lers  or  others  making  a  transient  stay,  and  bringing  slaves  more  than 
lor  necessary  attendance,  and  cairying  them  out  agab."  tweire 

The  defendant  below  took  a  bill  of  exceptions,  which  tme  ovner 
stated,  in  substance,  the  following  facts :  never  brougiit 

him  in- 

The  defendant's  father,  claiming  to  oxvn  the  plaintiff  as 
his  slavey  brought  him  from  Maryland  into  Alexandria^ 
in  July,  180*2,  without  the  knowledge  or  consent  of  the 
defendant^  and  hired  him  out  in  Alexandria  until  his 
aeath,  which  happened  about  Christmas  in  the  same 
year.  T,he  plaintiff  has  continued  to  reside  in  Alexan- 
dria until  the  present  time,  except  about  three  weeks  in 
April,  1803.  The  defendant's  father  never  took  the  Dath 
.  required  by  the  4th  section  of  the  act.  The  defendan*- 
in  March,  1803,  got  possession  of  the  plaintiff,  and  in 
April  following,  being  then  a  resident  ot  Maryland,  but 
intending  to  remove  to  Alexandria,  hired  him  out  in 
Alexandria,  claiming  him  as  his  slave,  under  a  bill  of  sale 
from  Thomas  Contee,  dated  t^e  3d  of  September,  1800. 
The  defendant  came  from  Maryland  in  June,  1 803,  and 
on  the  5th  of  July  next  following,  took  the  oath  prescribe 
ed  by  the  4th  section  of  the  act.  Whereupon,  the  court 
instructed  the  jury,  that  if  they  should  be  of  opinion,  from 
the  evidence,  that  the  defendanVs  father  brought  the 
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Scott  plaifitiiF  from  the  state  of  Maryland  into  the  county  of 
fsGHo  Lov-  Alexandria  in  the  year  1S02^  and  exercised  acts  of  anni' 
DOW.  ership^ver  the  plaintiff ^  and  hired  him  out  as  his  slave^ 
and  that  the  plaintiff  has  been  kept  in  the  county  of  Alex- 
andria one  whole  year^  or  'so  long  at  different  time^  as 
amount  to  a  whole  year^  from  the  importation  to  the  bring- 
ing of  the  action,  and  that  no  other  oath  was  made  than 
that  which  the  defendant  has  offelred  in  evidence  as  afore- 
said, then  the  plaintiff  is  entitled  to  his  freedom,  akhouffh 
the  jury  should  be  satisjied  that  he  was  the  property  of  the 
defendant  at  the  time  he  was  so  brought  into  the  town  of 
Alexandria, 

E.  y.  Lee^  for  the  plaintiff  in  error.  At  the  timelhe 
plaintiff  in  error  took  the  oath,  the  negro  had  not  been 
kept  a  year  in  the  county  of  Alexandria  ;  the  forfeiture 
had  not  accnied  ;  the  oath  was  taken  within  sixty  days 
after  the  removal  of  his  ownen  •  The  importation  by  the 
father,  without  the  knowledge  or  consent  of  his  son,  the 
owner,  did  not  oblige  the  latter  to  take  the  oath'within 
sixty  (lays  after  such  importation.  The  act  is  penal,  and 
is,  therefore,  to  be  construed  strictly.  No  prosecution 
againsi  the  son,  for  the  penalty  under  the  third  section  of 
the  act,  could  have  been  maintained,  upon  such  an  im- 
portation by  the  father.  The  oath  by  the  son  would  have 
been  a  good  defence.  The  act  does  not  say  it  shall  be 
taken  within  sixty  dayri  after  the  importation  of  the  slave, 
but  within  sixty  days  after  the  removal  of  the  owner. 

The  opinion  of  the  court  betow  was,  that  the  oath 
ought  to  have  been  taken  within  sixty  days  after  the  re-, 
moval  of  the  negro.* 


*  The  opinion  of  the  court  below  seems  lu  have  been  misunder- 
stood by  the  counsel.  The  grounds  upon  which  that  court  decided^ 
Are  believed  to  be»  not  that  the  ton  was  bqund  to  take  the  oath  i^ith- 
in  sixty  days  after  the  rerooyal  of  the  slave  by  the  fatlier»  but  that 
thefoiher  ought  to  have  taken  the  oath  within  sixty  days  after  Am 
removal  with  the  slave.  The  act  does  not  require  the  oath  to  be 
taken  by  the  person  who  hus  the  absolute  property  of  the  slave,  but 
by  him  who  brings  a  slave  into  (he  state.  The  wonls  of  the  oath 
are,  •«  nor  have  I  brought  toith  me  any  slaves  with  an  intention  of 
selling  them.**  The  ton  might  safely  take  the  oath,  and  sell  the 
slave  immediately,  for  he  did  not  bring  the  slave  with  him.  The 
son  "would  not  have  been  liable  to  the  penalty  of  200  dollars  under 
the  3d  section,  because  he  did  not  import  the  sUre  :  but  the  father 
would,  because  he  did  import  him. 
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C.  Lee^  contra*    The  general  rule  is,  that  a  slave  im-       Scott 
ported  shall  be  free.     Is  the  present  case  within  the  ex-  ^^^^^  ^^^^ 
ception  I  don. 

The  father,  being  in  possession  of  the  slave,  claiming 
title  and  exercising  authority  as  olirncr,  brought  him  from 
Maryland  into  Alexandria.  If  he  did  so  without  autho- 
rity from  the  sonrand  if  the  son  was  the  true  owner,  and 
if  the  slave  was  lost  by  the  negligence,  or  in  consequence 
of  the  act  of  the  father,  he  is  liable  to  the  son.  Thefather^ 
therefore,  was  a  person  to  whom  the  effects  of  the  2d 
section  would  extend,  and  to  save  himself  from  those  ef- 
fects, it  was  his  duty  to  have  taken  the  oath  prescribed  by 
the  4th  section* 


The  right  to  freedom  which  the  sUre  acquires  it  not  a  mere  pen- 
alty on  the  owner«  but  ar  independent  riglit»  not  to  be  controuled  by 
lU  consequences.  The  object  of  the  act  was  to  discourage,  and 
4pi*aduaUy  to  abolish  slavery ;  or,  at  least,  to  prevent  its  increase. 
Two  means  were  adopted  by  the  legislature.  One  was  the  preTcn- 
tion  of  further  importations  ;  tlie  other  was  the  emancipation  of  such 
1KB  should  be  imported  contrary  to  tlie  act.  This  emancipation  was 
not  9l  penalty  intended  solely  to  prevent  importation,  but  a  specific 
rtmedy  for  the  evil  after  it  had  happejied.  The  penalty  of  200  dollars, 
under  the  3d  section,  was  the  preventive  means,  and  the  emancipa- 
tion, under  the  2d  section,  was  the  remedia/^tknu  of  accomplish- 
ing the  object  of  the  legislature.  The  evil  .was  not  the  importation 
pf  freemen,  hut  of  slaves.  To  make  slaves  free  was,  therefore,  as 
direct  an  accomptishmcnt  of  their  obiect,  as  to  prevent  their  im- 

Eortation.  The  act  could  not  intend  that  the  rij^ht  to  freedom,  g^ven 
y  the  2d  section,  should  depend  upon  a  title  litigated  between  two 
persons,  each  claiming  to  be  the  owner.  The  words  are,  **  Slaves 
which  shall  hereafter  be  brought  into  this  coromonwealth**—- not  by 
their  smners,  but  by  any  person  claiming  and  exercising  authority 
over  them.  If  a  stranger  should  take  a  slave  from  MaryUnd,  claiijA- 
ing  title,  and  bring  him  into  Virginia,  and  keep  him  there  a  year, 
the  slave  must,  under  the  2d  section  of  the  act,  be  free.  And  the 
retaiedy  of  the  true  owner  roust  be  against  the  wrong  doer,  in  tlie 
same  manner  as  against  a  man  who  should,,  without  authority,  take 
his  slave  fr«>m  Maryland,  and  in  attempting  to  cross  the  Potowmack, 
the  slave  should  be  drowned.  So,  in  this  case,  if  the  father,  widiout 
authority  from  the  son,  brought  the  slave  from  Maryland  into  Alez« 
imdria,  and  the  slave  thereby  gains  his  freedom,  by  the  nesligeneo 
of  the  father,  the  father  is  hable  to  the  son.  The  riglit  of  the  slave 
to  his  freedom  does  not  depend  upon  the  crime  of  the  person  who 
may  in  law  be  adjudged  to  be  the  true  owner.  It  is  sufficient  for 
the  slave  to  show  that  the  person,  in  whose  possession,  and  under 
who?'^  ,ontroul  he  was,  and  who  claimed  and  eocerdsed  over  hiiti  the 
authority  of  an  owner,  has  violated  the  law,  and  done  the  act  which, 
by  law,  confers  upon  him  his  freedom.  The  consequential  damage 
to  the  true  owner  cannot  aflect  the  slave.  He  was  not  the  cause  of 
the  injury.  The  true  owner  must  look  to  the  author  of  the  injury, 
against  whom  the  laws  have  provided  him  a  remedy. 
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But  it  is  clearly  to  be  inferred  from  the  4th  section 
taken  together  with  the  words  of  the  oath,  that  the 
oath  will  protect  the  owner^s  title,  only  to  such  slaves  m 
he  shall  bring  with  him  when  he  conies  to  reside  in 
Virginia.  The  words  are,  that  nothing  in  the  act 
shall  extend  to  him  who  may  incline  to  remove,  if,  %vith- 
in  sixty  days  after  ^*  such  rcmoval,^^  he  shall  make  oath 
that  he  has  not  ^^  drought  with  him  any  slaves^^  with  an 
intention  of  selling  them.  It  is  not  meant  to  say,  that  the 
slave  must  come  in  at  the  same  instant  with  the  owner, 
but  it  must  be  all  part  of  one  transaction.  The  son 
never  brought  the  slave  into  Alexandria.  He  was  noc 
brought  with  the  intent  of  residing  here  with  the  son. 

Suppose  the  son  had  never  come  to  reside  in  Alex- 
andria, and  the  slave  had  been  kept  by  the  father,  in 
Alexandria,  more  than  a  year,  what  could  prevent 
the  slave  from  obtaining  his  freedom  ?  Could  it  be  ob* 
jected,  that  the  father  was  not  the  true  owner,  and  that 
the  slave  was  kept  there  without  the  knowledge  and 
consent  of  the  son  \  Ag^in,  suppose  the  son  had  not 
come  till  after  the  slave  had  been  kept  in  Alexandria  a 
year  by  the  father,  and  the  son  should  then,  within  six- 
ty days  after  his  removal,  take  the  oath,  would  that 
destroy  the  slave's  right  to  freedom?  If  it  would  nor, 
it  must  be  because  the  son  could  not  connect  the  im- 
portation of  the  slave,  with  his  own  removal.  Why 
could  he  not  connect  an  importation  made  thirteen 
■months  before  his  removal,  as  well  as  an  importation 
made  eleven  months  bfifore  his  removal  ?  Is  it  because 
a  right  to  freedom  had  vested  in  the  slave  before  the  re- 
moval of  the  son  ?  That  cannot  be  ;  because  the  provi- 
so says,  that  nothing  in  the  act  contained,  shall  extend 
to  those  who  may  incline  to  remove,  if,  within  sixty 
days  after  such  removal^  they  will  take  the  oath.  The 
word  nothing  refers  as  well  to  the  yearns  residence,  as 
to  the  first  importation  of  the  slave.  It  might  be  said, 
therefore,  that  the  son  did  incline  to  remove ;  and 
within  sixty  days  after  such  removal^  did  take  the  oath, 
and,  therefore,  he  isnot  to  be  affected  by  the  year's  resi- 
dence. The  length  to  which  this  argument  may  be  car- 
ried, shows  its  sophistr}'.  It  leads  to  the  entire  de- 
struction of  the  2d  section  of  the  act ;  for  Jf  the  true 
owner   may  come,  and  make  oath  aft^r  one  year,  he 
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iMjr  after  fift3r*  The  proviso,  dler«for^»  must  bfe  limited 
to  an  importation  of  th^  slave  with  his  oivner..  Upon 
this  construction,  it  will  read  thus  s- ^^  Provided  that 
nothing  in  this  act  shall  extend  to  those  who  shall  re* 
move  with  their  )^lave8^  and  who  shall,  within  sixty  days 
after  such  removal,  take  the  oath.'' 

But  the  son  did  not  remove  with  hts  iiave^  and, 
therefore,  is  not  within  the  benefit  of  the  proviso. 

Jfanes^  in  reply.  A  slave  does  no^,  under  this  act, 
gam  his  freedom,  unless  he  was  brought  in  by  his  true 
oxmer.  The  acquisition  of  freedom  by  the  slave,  is  a  paM 
of  the  penalty  upon  the  owner,  for  violating  the  uiWt 
The  freedom  can  only  be  acquired  in  a  case  where  the 
owner  is  liable  to  the  penalty  of  200  .dollars,  under.the 
3d  section. 

When  the  owner  and  the  slave  dp  not  come  in  at  the' 
same  time,  the  sixty  days  begin  to  run  from  the  time  of 
the  removal  of  the  master.  If  the  owner  comes  befi^fe 
the  slave  has  resided  oqe  year  in  Virginia,  it  in  luffl- 
cient* 

February  19» 

Marshall,  Ch.  J.  (delivered  the  opinion  of  the 
court. 

This  case  arises  under  a  clause,  in  an  act  of  the  VHr*^ 
ginia  assembly,  g^ing  freedom  to  slaves  who  shall'  be 
brought  thereafter  into  that  state,  and  kept  therein  one 
whole  year  together,  or  so  lone  at  different  times  as  shall 
amount  to  one  year ;  and  under  a  proviso  of  th^  same 
act,  that  it  shall  not  extend  to  any.  person  who  may  in* 
cline  to  remove  from  any  of  die  UhitcHl  States,  and  become 
citizens  of  this,  if,  widiin  sixty  days  after  sUch  removal, 
he  shall  take  an  oadi  wluch  is  prescribed  in  the  act. 

The  negro  London  was  ^brought  from  Mldyland  into 
Alexandria,  where,  he  was  hired  out,  in  the  year  1802  ; 
some  months  after  which,  his  master,  the  plaintiff  m. 
error,   also  removed  into  Alexandria,  and  within  the' 

Vd.  in.  U  a 
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Mnt9      jtmp  from  the  liiiie  the  Kgta  wsp  brought  hi,  and  idi* 

JlMK^  I«ov-  ^"^^^l^  ^  ^^  <%*  ^^  ^  ^"^^  ^^  pUuntifF  m  errof 
^^n,     '  ranoved  to  Alexaildri%  die  oath  prescribed  by  the  law 

No  right  to  freedom  haf^ioig  veited  m  London  at  the 
tiBiie  this  oath  was  taken,  the  question  is,  has  k  brought 
dhephuotiff  within  the  pfoviso  of  the  act  ? 

That  the  phuntiff  is  within  the  letter  of  ^  proviso,  ia 
wq^eetionahle.  He  is  a  person  who  indii^ed  to  remove 
frbm  one  of  d:ie  U^pited  States,  into  Virginia,  who  v> 
tuaUy  did  remove,  and  who  took  tl^  requisite  oath  wid^- 
in  the  limited  time* 

But  it  is  contended,  in  behalf  of  the  defendant  in  error^ 
that  tl^  acts  of  bringing  the  negro  into  'the  state,^  andj  ot 
Aemovmg  into  it,  must  be  concomitant,  in  order  to  bring 
the  case  within  the  proviso :  Or  in  other  words,  thst  th^ 
qwner  mustbera  person  ^*  inclining  to  remove  i^tb  the 
state,"  at  the  dme  Uie  slave  was  brought  in.  This  inac** 
curacy  of  construcupn  seems  to  be  founded  on  the  idea, 
that  the  peniUty  of  forfeiting  tl^  property,  accrues  oi^ 
faringm^  the  slave  into  d^  stated  whereas,  it  attaches  on 
hb  contmuance  in  the  state  for  twelve  months.  TiO  such 
ccmtinuance.  has  taken  place,  the  offence  has  not  been 
committed.  If  t^en,  all  the  acu  which  bring  a  persoi^ 
within  the  proviso,  iure  performed  before  the  right  lo 
freedom  is  vested,  and  before  the  provisions  of  &  act 
have  been  ^ifracted,  it  seems  to  the  court,  that  the  rig^u 
of  the  party  rehudn  unaffisyted  by  the  zfX. 

If  London  had  been  ordered  to  Maryhmd  fo^a  day^  and 
then  brought  ?(^th1us  master  mto  Alexandria,  the  con- 
struction of  hb  counsel  ^ould  be  satisfied ;  and  it  seems 
strange,  where  t^e  letter,  of  a  law  has  not  been  violated^ 
that  such  fn  unin|iportant  wcumatance  sbo\dd  affect  its 
spirit. 

Unless  this  Vjode  be  admitted,  of  coming  within  the 
proviso,-  a  person  inclining  to  remove  into  Virginia, 
whose  slaves  had  preceded  him,  though  not  for  one  year, 
coidd  not  bring  hunsdf  within,  or  avoid  the  forfeiture, 
ahhou(^  permitting  them  to  oome  mto  that  state  waa  ne^ 
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bflence  y  a  construction  of  the  actjrhidi  ihe  court  cannot 
think  consistent  with  its  spirit  or  letter. 

This  court  is,  therefor^,  uf  opinion,  tiwt  the  cin^t 
cojurt  erred  in  directing  the  jury  that,  under  the  chx^um* 
stances  stated,  the  pkin^  bdow  was  entided  to  his  free- 
dom, and  doth  reverse  the  judgment  ^rendered  by  tbfe 
circuit  court,  ahd  remand  the  cause  for  further  pro- 


Judgment  reversed* 


WISE  V.  WITHERS. 


ERROR  to  thie  circuit  court  of  the  district  of  Co^i     A  juttioe  of 
lumbia,  in  an  action  of  trespass  vi  et  armis,  for  enter-  ^  JBttrict  rf 
ing  the  pkuntiff 's  house,  and  taking  away  his  goods,  columbim*  i* 
The  defendant-justified  as  collector  of  militia  fines.  The  a^  officer  of 
plaintiff  replied,  that  at  the  time  when,  &c«he  was  one  *^*Jf^'{u^ 
of  the   United  States  justices. of  the   peace,  for  the  i^ltedstates* 
tountyof  Alexandria.  -This replication,  upon  a  gene-  Midiseieiiki>t 
ral  demurrer,  was,  by  a  majori^  of  the  coiirt  below,  J^®  militU 
adjudged  bad ;  whereupon  the  plaintiff  sued  out  a  writ    ^^^  ^^^^^ 
of.  error,  and  the  questions  made  t>n  the  argument  nuutiai  his 
were,  ^^^  exclustfa 

jurisdiction  of 

J.  Whether  a  justice  6f  the  peace,  for  the  county  of  and  ^^aenT 
Alexandria,  was  liable  to  do  militia  duty  {  and  tence  it  nos 

coDcluiive. 

2.  Whether  an  action  of  trespass  will  lie  against  the  ag^il^^^ 

officer  who  makes  distress,  for  a  fine  assessed  unon  a  kct^ofmiK«. 

justice  of  the" peace  by  a  courtmartial  ?  *?**"*•'  ^ao 

*    .  r  /  diftraujs  Jbr| 

C  Let^  for  the  plaintiff  in  error.    This  case  depends  by  »  eo^ 
upon  the  act  of  congress  of  March  3dj  1803,  entitled  nudal,  upoa 
-anact,  more  effectually  to  provide  for  the  orpnizj.  S^SfSlLSJ 
tion  of  the  muitia  of  the  district  of  Columbia,^  vqU^  rolled  in  tbe 
p.^Z7.  nilHia  tlio 
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Wi»«  The  6th  section  says,  "  that  the  commanding  officen 

With  ers^    ^^  companies,  shall  enrol  every  able  bodied  white  male, 

v^^p^-s^^..^^  between  the  ages  of  eighteen  and  forty-five  years,  (ex^ 

.•ourt  nutftial  cept  such  0$  are  exempt  from  military  duty^  by  the  knva 

Having  no  ju-  ^  ff^^  United  Statei)  resident  within  his  districu" 
risdiction  in     '^  ' 

such  cases* 

The  act  of  congress  of  the  8M  of  May y  1793,  voL 

Zf  p^  93,  i2,  exempts  from  militia  duty,  "  The  Vice* 
President  of  the .  United  States  ;  the  officers^  judicial 
and  executive,  of  the  government  of  the  United  States  ; 
the  members  of  both  houses  of  congress,  and  their  re- 
apectivc  officers  ;  all  custom-house  officers,  with  their 
clerks  i  all  post-officers,  and  stage-drivers,  who  are 
employed  in  the  care  and  conveyance  of  the  mail  of  the 
post-office  of  the  United  States ;  ail  ferrymen,  em- 
ployed at  any  ferry  on  the  post-road  ;  all  inspectors  of 
exports  ;  all  pilots  ;  all  mariners  actually  employed  in 
the  sea-service  of  any  citizen  or  merchant  within 
the  United  States  ;  and  all  persons  who  now  are,  or 
may  hereafter  be,  exempted  by  the  laws  of  the  respec- 


This  att  Implies  not  only  to  sUch  officers  as  then  tiL* 
isted)  but  to  all  such  as  mi jcht  thereafter  be  created. 

If  the  plaintiff  is  an  officer,  judicial  or  executive,  of 
the  government  of  the  United  States,  he  is  exempted. 

In  Marbury'*s  case^  ante^  vol.  l^p.  168,  this  court  de* 
cided,  that  a  justice  of  the  peace,  for  the  district  of  Co- 
lumbia, was  an  officer,  and  that  he  became  such  as  sodn 
as  the  commission  was  signed,  sealed,  and  ready  to  be 
delivered.  If  the  commission,  therefore,  is  a  crite* 
rion,  to  decide  who  is  an  officer,  we  are  at  a  loss  to  con- 
ceive what  objection  can  be  taken. 

The  justices  of  the  peace  for  the  district  of  Columbia, 
are  appointed  by  the  president  of  the  United  States,  by 
and  with  the  advjce  and  consent  of  the  senate,  and  are 
commissioned  b^  the  president.  Their  powers  and 
duties  are  prescribed  by  the  act  of  congress,  "  ccHicem- 
ing  the  district  of  Columbia,  vol.  5,  p.  271 ,  ML  Whe- 
ther those  powerf  arc  judicial  or  executive,  or  both, 
is  immaterial. 
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jfonesj  contnu 

1.  A  justice  of  the  peace,  in  the  district  of  Columbia, 
is  not  9i  judicial  o&cer  of  tht  government  ot  the  United 
Sutes. 

By  the  act  of  congress,  those  appointed  for  the  conn* 
ty  of  Alexandria,  are  to  exercise  the  same  powers 
and  duties  as  justices  of  the  peace  in  Virginia.  The  ex- 
pression in  the  act  of  1792,  ^^olficers  judicial  of  the 
government  of  the^  United  States,"  means  only  the 
judges  of  the  supreme  and  inferior  courts  of  the  United 
States.  Justices  of  the  peace  in  the  slates  are  notconsi* 
dered  as  judicial  officers.  By  the  constitution  of  Mas- 
sachusetts, the  judicial  officers  are  to  hold  their  offices 
during  good  behaviour,  and  yet  the  commissions  of 
justices  of  the  peace  are  limited  to  seven  years.  So  the 
constitution  of  the  United  States  says,  that  the  judges, 
both  of  the  supreme  and  inferior  courts,  shsUl  hold 
their  offices  during  good  behaviour ;  but  by  the  act  of 
congress,  the  justices  of  the  peace  in  the  district  of  Co* 
lumbia,  are  to  hold  their  offices  only  for  five  years.  These 
justices,  therefore,  are  either  not  judges,  or  the  con- 
stitution has,  in  this  respect,  been  violated*^  It  is  plain, 
however,  that  congress  did  not  consider  then,  as  judges. 
A  sheriff  sometimes  acts  as  a  judicial  officer  in  nolding 
elections  ;  an<l  some  of  the  officers  in  the  executive 
departments,  exercise  judicial  functions  in  many  cases, 
but  they  are  not,  therefore,  judges.  An  act  of  con* 
gress  may  give  judicial  powers  to  certain  officers,  but 
they  are  not,  therefore,  judges. 

2.  He  is  not  an  executive  officer  "  of  the  government 
of  the  United  States."  This  description  was  intended, 
bytheactof  1792,  to  comprehend  only  the  officers  of 
the  superior  departments,  or  those  which  strictly  con- 
stitute the  government  of  the  United  States,  in  its  li- 
mited sense.  .  This  is  to  be  inferred,  because  the  act 
goes  on  to  enumerate  by  name,  all  the  inferior  officers 
iMuch  it  meant  to  exempt.  Why  enumerat^^  if  the 
general  description  comprehended  the  whole  i 

3.  iThc  circuit  court  of  the  district  of  Columbia  has 
not  jurisdiction  of  this  question.     The  questionwho  is 


334  SUl*RE»t£  COVRT  V.  S. 

to  be  enrolled  in  tht  militia,  and  the  assessment  of  tlia 
fines,  are  matters  submitted  exclusively  to  th^  courts 
martial,  whick are  couns  of  peculiar  ahdextraordinarjr 
jurisdiction,  specially  appointed  for  that  purpose,  by 
the  act  of  congress,  i>oL  6,  ^•244,  (8.  The  words 
are,,  the  ^  presiding  officer  shall  lay  before  the  said 
court  (the  battalion  court  of  inquiry)  all  the  delinquen* 
ciea^as  dirjected  by  lav,  whereupon,  they  shall  proceed 
to  hear  and  determine^^  There  is  no  provision  for  re* 
vising  the  decisions  of  those  courts  nuirtial« 

They  are  *final  and  conclusive,  like  those  of  an  ec« 
•dcsiastical  court,  or  a  court  of  admiralty. 

If  they  have  jurisdiction,  and  especially  jf  they  have 
tadusive'and  .final  jurisdiction  in  the  case,  the  officer 
who  executes  their  orders  is  justified.  He  cannot  be 
obnsidered  as  a  trespass^. 

C«  Lt^'i  in  reply.  There  can  be  no  doubt  but  the 
pbintifF  is  an  officer.  There  can  be  as  litde  that  he  is 
an  officer  judicial  or  executive,  or  both;^  and  if  he  is 
ilot  an  officer  of  the  government  of  the  United  States, 
lie  is  not  the  officer  of  any  other  government.  There 
is  no  distinction  between  an  officer  of  the  United  States, 
and  an  officer  of  the  government  of  the  United  States« 
An  officer  appointed  by  the  president  of  the  United 
States,  to  an  office  created  by  a  law  of  the  United 
States,  and  exercising  his  authority  in  the  name  of  the 
United  States,  must  be  as  much  an  officer  of  the  go* 
vemment  ^f  the  United  states,  as  any  other  officer  in 
the  United  States* 

The  reason  of  enumerating  other  officer^  1^  name, 
was,  because  it  might,  perhaps,  be  doubted,  whether 
they  WQuId  come  under  the  general  description  of  of* 
ficers  judicial  and  executive. 

As  to  the  jurbdiction  of  the  circuit  court.  A  li- 
mited power  given  to  certain  tribunals,  not  extending 
to  all  persons,  cannot  controul  the  general  jurisdiction 
given  to  that  court. 

Whenever  a  peculiar  limited  jurisdiction  is  given 
to  certa&i  persons,  and  they  px^eed  it,  hot  only  their 
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oSceriy  Ijut  di«7  thetBidyes  are  fialUe  to  an  action. 
Thtj  areaUml^ttQ  (he  general  law  of  the  land*  If 
tfils  were  not  the  caae^  and  a  court  martial  should  com^ 
pel  a  num  of  more  than  forty-five  yean  of  age^  fores* 
ample,  to  perform  militia  duty,  and  continue  to  fine 
him  from  time  to  time,  there  would  be  no  redreik 

The  court  martial  in  the  present  case,  had  no  juris- 
dtttion  over  die  person  of  the  plaintiff.  He  was  ex- 
empt, and,  therefore,  they  could  delegate  no  auihoritf 
fo  ibeir  officer. 

February  19. 

Mauvhall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

In  this  case  two  points  have  been  made  by  the 
plaintiff  in  error. 

1st.  That  a  justice  of  the  peace,  in  the  district  of 
Columbia,  is,  by  the  laws  of  the  United  States,  ex- 
empt froi(i  militia  duty. 

Sd.  That  an  action  of  trespass  lies  aninstthe  officer 
who  malces  distress,  in  order  to  satisfy  a  fine  assessed 
upon  a  justice  of  the  peace,  by  a  court-martiaL 

1  •  Is  a  justice  of  thepeace  exempt  from  militia  duty  i 

The  militia  law  of  {he  district  refers  to  the^genenU 
law  of  the  United  States,  and  adopu  the  enumeration 
there  made,  of  persons  who  have  this  privilege.  That 
enumeration  commences  wifli  *^  the  Vice-President  of 
the  United  States,  and  the  officers  judicial  and  execu*; 
tive  of  the  government  of  the  United  Sutes^^ 

It  is  contended  by  die  plaintiff,  and  denied  by  the 
defendant,  tiuit  a  justice  of  the  pea^,  within  the  di$;- 
trict,  is  either  a  judicial  or  an  execntive  officer  of  the 
government,  in  the  aenae  in  which  those  terms  art 
^ed  in  ^e  law. 


3S6  SUPREME  COURT  U.  8. 

It  has  been  ditcidtd  in  this  coiirti'  ihatarjustice-  of  the 
peace  16  an  officer  ;  nor  can  it  be  conceived^  that  the 
affirmative  of  this  proposition,  was  it  now  imdecidedy 
coukl  be  controverted.  Under  the  sanction  of  a  law, 
he  is .  appointed,  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  and  receives  his 
commission  from  the  president.  We  know  not  by 
what  terms  an  officerxan  be  defined,  which  would  not 
embrace  this  description  of  persons.  If  he  is  an  pffi- 
cetf  he  must  be  an  officer  under  the  government  of  the 
tJnited  States,  Deriving  all  his  authority  from  the 
legislature  and  president  of  the  United  States,  he  cer- 
tainly is  not  the  officer  of  anv  other  government* 

But  it  is  contended,  that  he  is  not  an  officer  in  the 
sense  of  the  militia  law ;  that  the  meaning  of  the  words 
^judicial  and  executive  officers  of  the  government," 
must  be  restricted  to  the  officers  immediately  employed 
in  th(^  high  judicial  and  executive  departments  ;  and, 
in  support  of  this  construction,  the  particular  enume- 
ration which  follows  those  words,  is  relied  on ;  an 
•numeration  which,  it  is  said,  woidd  have  been  useless, 
had  the  legislature  used  the  words  in  the  -extended 
sense  contended  for  by  the  plaintiff.  A  distinction  has 
ako  been  attempted  between  ah  officer  of  the  United 
States,  and  an  officer  of  the  government  of  the  United 
States,  confining  the  latter  more  especially  to  those 
officers  who  are  considered  as  belonging  to  the  high 
departments ;  but,  in  this  distinction,  there  does  not 
appear  to  the  court  to  be  a  solid  difference.  They  are 
terms  whicK  may  be  used  indifferently  to  express  the 
same  idea*. 

,  If  a  justice.of  the  peace  is  an  officer  of  the  government 
of  the  United  States,  he  must  be  either  a  judicial  gr 
an  executive  o$cer*  In  fact,  his  pow^fs,  as  defined 
by  law,  seem  pardy  judicial,  and  pardy  executive. 
He  is,  then,  ^ithin  theletter  of  the  exemption,  and  of 
coo^-se  mu§t  be  considered  as  comprehended  within  its 
proper  90ustructiQn,. unless  there  be  something  in  the 
sict  which  requires  a  contrary  interpretation.  The 
enumeration  which  follows  this  general  description  of 
officers,  is  urged  as  furnishing  the  guide  which  shsdl 
lead  us  to  the  more  limited  construction.     But  to  this 
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argument,  it  has  veiy  jpropcrty  been  uswered,  by  the 
counsel  for  the  pliuntiffy  tnat  the  lon^;  enumevatioh  of 
characters  exempted  from  militia  duty  whidi  foUowd, 
pre^nts  only  one  description  of  persons ;  custbm-house 
oiBcers,  and  those  who  hold  a  commission  from  the  Pre- 
sident, or  are  appointed  by  him  ;  and  of  these,  by  far 
the  greater  number  do  not  hold  such  commission*  The 
argument,  therefore,  not  being  supported  by  the  fact, 
is  inapplicable- to  the  case* 

The  law  furnishing  no  justification  for  a  departure 
from  the  plain  and  c^ious  import  of  the  words,  the 
court  must,  in  conformity  with  that  import,  declare 
that «  justice  of  the  peace,  within  the  district  of  Co* 
lumbia,  is  exempt  from  the  performi^ice  of  militia 
duty. 

It  follows,  from  this  opinion,  that  a  court  mardal  hat 
no  jurisdiction  over  a  justice  of  the  peace,  as  9,  militia^ 
man  $  he  could  never  be  lej^ally  enrolled :  and  it  is  a 
principle,  that  a  decision  of  such  a  tribunal,'  in  a  case 
clearly  witl^out  its  jurisdiction,  cannot  protect  the  offir 
cer  who  ei^ecutes  itt  The  court  and  the  officer  are  all 
trespassers* 

The  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 


THE  UNITED  STATES  v.  GRUNDY  AND     TnxVnirmm 
THORNBURGH.  SxATrnm 


ERROR  to  the  circuit  court  of  the  United  States,  for 
the  district  of  Baltimore,  in  an  action  fpr  money  had  and 
received  for  the  use  of  the  United  States,  by  the  defend-  ^J^^^'cSi! 
ants,  as  assignees  of  Aquila  Brown,  jun.  abankrtiptj  it  mMof  Dec! 
being  money  received  by  the  defeiidants  for  the  sale  of  Sit  1793, 
the  ship  Anthonu  Mangirtj  which  ship  the  United  States  ^'*'*®**  ^  •- 
alleged  was  forfeited  to  them  by  reason  that  Brown,  in  ^  iSe  oath 

VoLUI.  Xx 
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"^"fiJ^"  «'°  oaHJcr  to  bfatain  m  regictcr  for  her,  as  m  ship  of  the  ITniled 
States,  had  fabely  Btlrom  that  sh^  was  his  mk  property, 
irhen  he  kaew  that  she  was  iaport  oWned  by  aa  aUea. 


On  the  general  tssue  a  verdict  wte  Irende^ed  for  t|ie 
defendants^  and  the  phintiffs  took  three  bilk  of  excep- 
ts taken  in    tiotlS. 
order  to.  pro- 

we  a  regU-  .  |.  The  frst  stated  that  they  gave  in  evidence  to  the 
ael,  Ac  vcsMl  J"*7»  -**^  ^°  the  25th  of  November,  1801,  and  for  seve- 
«r  iu  value  tal  months  before  and  after^  Jauila  Btown^  ^un»  a  (iti- 
^all  be  zen  of  the  United  States,  and  Jaarman  Henry  Hackmany 

Uni^d  s'taus  v*  *"bj^c^  o*"  ^  elector  of  Hanover,  were  copartners  in 
have  an  dec-  Pcrchandiae, .  and  carried  On  Irade  at  Baltimore,  under 
tion  to  pro-  the  firm  pf  Brown.and  Ilackmaiiy  wa^  xHxaaJBrown^  at  the 
ceed  against  same  time  carried  on  trade  at  Baltimore  on  his  separate 
forfcIST  or  ^Pc^^"'^^  under  the  firm  of  J.  Brownyjun.  That  before 
against  the  '  ^^,  ^^Yi  ^^  during  the  year  preceding,  the  ship  Anthony 
person  who  Maitgin  was  built,  rigged,  and  equipped,  within  the 
*®^^«'j^«  ifuited  States,  for  the  house  of  JSrotvn  and  H^ckman^ 
value.  But  on-  ^^^^  ^  contrac^  made  for  them  and  \in^er  their  authority, 
til  that  elec-  and  was  paid  for  with  their  funds,  and.that  on  that  day 
tion  is  made,  Srdwh  applied  to  the  Collector,  for  a  i^gisterfor  that  ship, 

of*t^e^^s^l  ^  ^"  ^^*^  "^"^^  ^^  *®''^*®  ^^^^  P'^P^y*  wd  for  that 
does  ndt  vest  pun>ose  took  and  subscribed  the  usual  oath.  Which  con- 
in  the  United  tains  an  asseveration  that  he  then  was  the  true  and  only 
St»tes  ;  and  owner  of  that  ship,  and  that  no  subject  or  citizen  of  any 
^^^"^^^~  foreign  prince  or  state,  •  was  then  directly,  or  indirecthr 
maintain  an  interested  therein,  or  in  the  profits  or  issues  thereofsZ 
action  for  mo-  whereupon,  a  registtr  was  granted  to  him  in  the  usual 
"^^ceiv^  ^  *^""*  That  afterwards,  and  after  the  28th  day  of  the 
frtnrt^Ttir^ai  ^^^*^  November,  A*  Brotvn^jtifu  to  well  as  Brown  and 
sigaeestif  the  Hackmmi^  were  declared  bankrupts,  and  jtheir  effect^ 
V^Tuonjwho  set'eraUv  assigned— the  defenidants  being  the  ;|ssignees  of 
v^  v^^^  -4.  Browriy  jun.  The  plaintiflFs,  in  order  to  prove  that 
become  b.  ttk-  ^  shipi  at  the  time  of  taking  the  oath,  was  the  property 
rupt;  tbe  as-  of  the  nousfc  of  Brown  and  Hackman^  and  belonged  in 
^**°^li^  part  to  SacinuiHy  «n  alien^  offered  Hackman  hhnself  as 
veLeTtodrtt  awitness^  who  objecOed  to  being  sworn,  alleging  that  he 
oetved  the  ^  ^^ght  flkol.tp  be  eomp^ed  to  give  evidence  against  hi^ 
purchase  mo-  Interest^  .Upon  tbe  ooiir  dire  he  explained  his  intefcst 
JJgJj^^^^^^^  thus :  ThUtff  the  plaintiffs  should  recover  in  this  action, 
^^  tbie  fufKla  i0f  the  estate  of  Brcnvn  would  be  diminished  by  * 

the  whole  amount  recovered*    That  Brown  and  Mack- 
man  had  drawn  and  indorsed  bilb  of  exchange  to  a  large 
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&m6unt,  which  had  come  to  the  h^nds  of  the  United  TnzVfvmp 
Stat^  by  indorsement,  md  he  believed  himself  to  be      Statbe 
liable  therefor  in  case  of  failure  of  the  funds  of  Brcum*      GRvvnt 
Whereuix>a,  the  court  was  of  opinion  that  he  was  not  a 
competent  witness  for  the  plaintiffs* 

2.'  The  second  bill  of  exceptions  stated,  fin  addition 
to  the  facts  oontaineci^in  the  mi)  that  the  plamtiffs,  in 
order  to  prove  that  at  the  time  of  the  oath,  the  ship  was 
the  property  of  Brown  and  Hackman^  offered  to  swear  a 
wimess  to  prove  that  in  a  book,  purporting  to  be  one  of 
the  books  of  account  of  Brorvn  and  Hackmariy  in  the  pos- 
session of  one  of  the  assignees  of  Hackman^  who  refused 
to  produce  it  at  the  trial,  although  it  was  then  in  his  pos- 
session, he  saw  an  entry  in  the  hand-writing  of  Hackman^ 
purporting  to  be  made  on  the  28th  of  November,  1801^ 
charging  the  freight  of  the  ship,  on  her  then  intended 
v<>yAg^  ^  ^he  deUt  of  Bratvn^  and  to  the  credit  of 
Brown  and  Hackman.  But  the  coUrt  rejected  die  evi-* 
deace  as  inadmissible  for  that  purpose* 

S*  The  third  bill  of  exceptions  (in  addition  to  the  fieuts 
contained  in  the  former  bills)  stated  that  the  plaintifia 
offered  10  prove,  that. at  the  time  of  Brown^s  taking  the 
oath  and  obtaining  the  register  in  his  own  name,  the  ship 
was  owned  in  part  by  Hackman^  an  alien,  and  that  Brown 
knew  the  fact  to  be  so.  That  afterwards,  and  before  the 
bringing  of  this  action.  Brown  became  bankrupt  and  lus 
effecu  were  assigned  to  the  defendants.  That  at  the  time 
of  his  bankruptcy,  and  of  the  assignmeht,the  ship  was  in 
his  possession,  and  that  by  virtue  of  the  assignment  the 
defendant  took  her  into  their  possession  as  put  of  the 
estate  of  Brown^  ai^d  sold  her  to  a  certain  Tkoma9  W. 
Norman^  ior  18^50  dollars,  which  sum  they  received, 
and  at  the  time  of  trial  had  in  their  possession. 

The  defendants  then  save  m  evidence,  that  after  the  sale 
of  the  ship  to  Horman^mt  United  States  sciised  her  as  for- 
feited ;  and  libelled  ber  in  the  disU*ict  court.  That  Hormgn 
filed  hU  claim,  and  won  proof  and  bearing,  the  j^dge  dbi- 
misscdthe  libel*  liiat  90  aaion  had  ever  bean  inatituted 
by  the  United  States  agaaoat  Brown. 

Whereupon,  the  attorney  §bt  the  United  States  prayied 
the  court  to  direpi  the  jury  tbait  if  they  belieyed  the  vnat- 
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TheUiiited  tenr  so  offered  m  evidence  on  the  part  of  the  United 
States  States,  the  United  States  Were  entitled  to  recover,  in 
this  action,  the  said  sum  of  18,350  dollars,  which  direc- 
tion the  tourt  refused  to  give ;  but  instructed  the  jur)r 
that  if  they  believed  that  any  of  the  matters  of  fact  in  the 
oath  of  Brown  alleged,  were  within  his  knowledge,  and 
were  not  true^  the  said  evidence  ^ven  by  the  plaintifi^  was 
not  sufficient,  in  law,  to  maintam  the  present  action* 

Breckinridge^  Attorney-General  of  the  United  States* 

The  tfreat  Question  in  this  cause  i&,  whether  the  pro- 
perty of  the  ship  Anthony  JMangin^  vested  in  the  United 
States,  upon  the  commission  of  the  act  of  forfeiture  by 
Brown,  without  a  sentence  of  condemnation. 

Tlus  action  is  founded  on  the  act  of  December  3 1st, 
1792,  ^  for  registering  and  recording  of  ships  and  ves- 
sels. ''  Law9  U.  S.  vol*  %jp*  135.  We  contend  that  under 
the  4th  section  of  this  act^  no  sentence  of  condemnation 
was  necessary  to  vest  the  property  in  the  United  States. 
This  section,  after  stadng  tne  nature  of  the  oath  required 
in  order  to  obtain  a  register  of  the  ship,  sa3r!^,  ^^  And  in 
case  any  of  the  matters  of  fact  in  the  said  oath  alleged, 
which  shall  be  within  tb^  knowledge  of  the  party  so 
swearing,  shall  not  be  true^  there  shall  be  a  forfeiture  of 
the  ship  or  vessel,  together  with  her  tacjkle,  furniture, 
and  apparel,  in  respect  to  which  the  same  shall  have  been 
made,  or  of  the  vtUue  thereof  to  be  recovered  Twith  costs 
of  suit)  of  the  person  by  whiun  such  oath  shaUhaoe  been 
made.'*^ 

A  forfeiture  by  statute  is  analagous  to  a  forfeiture  at 
common  law.  At  the  coamion  Taw,  by  an  outlawry, 
the  property  of  the  outlaw  immediately  vests  in  idie  crown 
without  office  found.     Co.  lit.  128.  (^.) 

The  English  coutt,  upon  the  sutute  of  12  Car*  2,  c. 
18,  which  creates  forfeitures  very  similar  to  those  of  out 
statute,  have  decided  that  by  the  act  of  forfeiture,  the 
property  is  so.  completely  divested  from  the  owner  ^nd 
vested  m  the  crown,  that  detinue  can  be  maintained  for  it. 
5  Md.  198,  Roberts  v.  Withered.  Comb.  361.  S.  C.  12 
Mod.  92.  S,  C.  1  Salk.  223.  S.  C.  And  Rookby  J.  said 
**  the  property  is  divested  out  of  the  owner,  by  importa- 
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tion,  but  not  vested  in  him  that  sues  until  bringing  the  TheUkite^ 

action,  or  seizure."     That  case  has  been  recognised  and       Statei 

made  the  ground  of  decision  in  a  late  case»     5  T.  R. 

112,  Wllkrns  v.  DtsparcU     These  cases  decide  that  the 

right  to  recover  either  the  specific  goods,  or  their  value, 

does  necessarily  give  to  die  court  the  right  to  determine 

the  question  of  forfeiture. 

If  the  right  of  the  United  States  was  only  inchoate 
at  the  commencement  of  the  suit,  the  judgment  in  this 
case  would  have  completed  it  as  effectually  as  a  sen- 
tence of  condemnation.  The  United  States  might 
have  proceeded  either  in  rem^  or  for  the  value  of  the 
ship.  They  might  either  seize  and  libel  the  shipj  or 
sue  the  person* 

In  the  case  of  seizure  of  a  ship  under  the  act  of 
August  4th,  1790,  Laws  (7.  .S".  vol*  1,  p.  237,  there 
must  be  a  prosecution  in  conformity  with  the  regula- 
tions of  the  67th  section  of  that  act ;  and  an  important 
question  arises,  whether  we  are  thereby  prevented 
from  proceeding  in  personam  for  the  value  of  the  thing 
forfeited.  We  contend,  that,  we  may  proceed  either 
way  i  for  of  what  use  are  the  words  "  or  the  value 
thereof^'*  if  the  recovery  must  be  by  seizure  and  con- 
demnation ?  The  words  being  in  the  alternative,  leave 
us  that  option.  In  Roberts  v.  Withered^  it  is  said, 
**  that  thpugh  some  persons  proceed  by  way  of  infor- 
mation upon  forfeitures,  yet  actions  of  ^e//nu^  will,  ne- 
vertheless, lie."  5  Mod.  194.  Supppse  the  act  had  de- 
clared, that  the  party  shall  forfeit  1,000  dollars,  would 
not  an  action  lie  for  this  money  ? 

But  admitting  that  the  act  of  1790  requires  a  sen« 
tence  of  condemnation  to  vest  the  right  in  the  United 
States,  we  contend^  that  the  29th  section  of  the  act  of 
December  31,  1792,  under  which  the  present  action 
18  brought,  does  not.    Laws  U.  S.  vol*  %  p.  157. 

Although  it  refers  to  the  act  of  1790,  it  is  only' for 
the  purpose  of  designating  the  courts  in  which  the  re- 
covery is  to  be  had  ;  and  to  the  manner  of  disposing  of 
the  forfeiture.  It  has  no  reference  to  the  kind  of  snut^ 
•r  to  the  manner  of  proceedings  to  effect  the  recovery 
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Tr^«Uniteii  of  the  object.  The  words  of  the  29th  8ecti<m  «*, 
((  That  all  penalties  and  forfeitures  which  may  be  in- 
ciirred,  for  offences  against  this  «ct,  shall  and  may  be 
sued  for,  prosecuted,  and  recovered,  in  9uch  courU^ 
and  be,  disposed  of  in  such  manner^  as  any  penalties  and 
forfeitures  which  may  be  incurred  for  offences  against 
the  act  (of  1790)  may  legally  be  sued  for,  prosecuted, 
recovered  and  disposed  of." 

The  statute  of  12  par.  2,  has  stronger  expressioas  to 
show,  that  a  sentence,  of  condemnation  was  necessary 
to  vest  the  property.  Its  words  are,  **  under  the  pe- 
nalty of  forfeiture  of  ship  and  goods,  one  moiety  to 
his'majesty,  and  the  other  moiety  to  him  or  them  that 
shall  inform^  eeize^  or  sue  for  the  same.**  Our  statute 
is  not  only  "silent  as  to  the  mode  of  recovery,  whether 
by  inlbrmatron,  seizure,  or  suit,  but  contains  the  words 
^^  or  the  value  thereof^*  (which  the  British  statute  does 
not)  and,  therefore,  recognises  any  mode  of  recovery, 
by  which  that  value  can  be  obtained. 

It  is  not  unworthy  of  remark,  that  vessels  are,  by 
the  act  of  1790,  rendered  liable  to  forfeiture  in  three 
cases^  ^14,  27  &  60,  in  neither  of  w1;iich  is  it  declar- 
ed, that  "  Mtf  va/u^  M^r^^"  may  be  recovered.  The 
67th  section,  if  intended  to  ascertain  the  forfeiture  of 
ships  by  seizure  and  condemnation  only,  may  operate 
consistently  on  that  act,  but  it  cannot,  where  an  alter- 
native is  given  to  sue  for  the  value. 

'As  we  cannot  proceed  in  rem  without  a  seizure,  if 
a  transfer  or  sale  Secures  the  property  in  the  transferee, 
or  vendee,  the  law  will,  in  this  respect,  be  defeated* 

Admitting  that  the  vendee  is  safe,  the  offender  is 
liable  to  be  proceeded  against  in  personam^  for  the 
value  of  the  -property  forfeited  :  It  so,  his  assignees, 
in  case  of  his  bankruptcy,  are  also ;  for'his  creattors, 
hsKVe  but  an  e^uitabie  Hen  on  his  estate  in  the  hands  of 
his  assignees  ;  and  the  United  States  have  a  legal  rights 
which,  after  suit  brought,  has  relation  back  to  the  time 
of  the  forfeiture. 
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With  respect  to  dije  exceptionato  tht^witnesaed^  the 
court,  in  rejecting  the  tettimctoy  of  ffaciifian^  have 
carried  the  doctrine  farther  than  it  is  warranted  hy  anjr 
precedent.  It  was,  iik  fact,  deciding  that  a  witness 
may,  refuse  to  give  testimony  against  a  defendant,  be- 
cause .that  defendant  is  his  debtor,  and  his  testimony^  . 
by  establishing  the  plaintiff 's  claim,  would  diminish 
the,  funds  out  of  which  the  witnesses  claim  might  be 
satisfied. 

This  interest  is  certainly  too  remote  and  contingent 
to  exclude  the  witness.  It  may,  perh«ips,  affect  his 
credibility,  but  not  his  competency. 

The  other  witness,  who  was  called  to  proye  the 
entry  in  the  books  of  Broxvn  &f  Hackmariy  was  alsQ 
improperly  rejected. 

After  the  rejection  of  Hacknum  himself,  and  after 
proving  the  book  to  be  in  the  pos^ssion  of  the  opposite 
party,  who  refused  to  produee  it,  the  next  best  evi- 
dence was  the  testimony  of  a  person  who  had  seen  the 
entry  in  the  book,  in  the  hand-writing  of  Hackman. 

The  judgment  of  the  district  court  upoti  the  libel,  is 
no  bar  to  the  present  action.     That  judgment  was  not 

£' ven  on  the  point  of  the  forfeiture,  but  upon  the  ground 
at  the  United  States  could  not  follow  the  thing  iuelf 
into  the  hands  of  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice.  It  does  not  bar  the  re* 
medy  in  perMomm. 

P*  B^  JCejfj  and  Martin^  contra* 

1.  As  to  the  rejection  of  Hackmariy  as  a  witness. 

He  was  offered  by  the  United  States,  to  prove  that 
he  was  an  alien,  abd  was  interested  in  the  ship  .at  the 
time  the  oath  was  taken  by  Brown.  The  defendant 
objected,  and,  upon  the  voir  dircy  he  declared  himself 
imt^ested,  and  objected  to  answering  against  his  in- 
terest. [Key  was  about  to  read  an  authority,  when 
the  Ch.  J.  told  him  that  no  authorities  would  be  re- 
quired,  on  that  point.     Johmon^  J*  said  he  ^oulci 
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^VIteV  ^'^^  *^  "^  *^  authority,  for  hi8  own  tatiafactiott. 
Marshall^  Ch,  J.  When  wc  ssud  there  was  no  necessity 
for  authorities,  wc  meant,  authorities  to  prove  that  a 
man^  in  a  civil  case,  is  not  bound  to  testify  against  his 
interest.  But  this  does  not  preclude  the  objection, 
that  the  facts  stated  by  the  witness,  as  the  ground  of 
his  interest,  did  ^ot  prove  him  to  be  interested.  Ketf 
then  cited  Peak^s  Law  ofEv.  132.] 

2.  As  to  the  rejection  of  the  witness  who  was 
called  to  prove  the  entry  in  the  books  of  Bratm  (f 
Hacknian. 

There  was  no  proof  that  it  was  one  of  the  books  of 
thajt  firm  ;  nor  was  any  notice  given  to  the  defendants 
to  produce  it.  It  was  not  proveid  to  be  in  ^he  posses- 
sion of  the  defendants,  but  in  that  of  the  assignees  of 
Brown  and  Hackmariy  who  were  different  persons. 
The  plaintiffs  might  have  had  a  subpcsna  duces  tecAm. 
The  ground  of  the  opinion  of  the  court  was,  that  the 
testimony  offered  was  not  the  best  evidence,  as  the 
book  itself  might  have  been  had. 

3.  The. important  question  in  the  cause  is,  whether^ 
by  the  act  of  forfeiture,  the  property  vested  in  the 
United  States  before  condemnation  ? 

We  adniit,  that  the  owner  of  property  may  maintain 
trover  against  a  vendee  claiming  under  a  third  person^ 
and  disaffirm  the  sale  i  or  he  may  affirm  the  sale,  and 
bring  an  action  for  the  price.  The  present*  action  is 
grounded  on  fhe  right  of  property  being  in  the  United 
States  at  the  time  of  the  sale.  The  seizure  of  the 
vessel  was  not  made,  by  the  United  States,  until  after 
the  assignees  of  Brown  had  sold  and  delivered  her  to 
a  third  person. 

If  the  present  action  is  not  founded  on  the  right  of 
property,  the  action  should  have  been  debt  for  the  pe« 
nalty,  or  a  special  action  on  the  case,  grounded  upoti 
the^  statute,  and  averring  every  matter  necessary  tp 
entitle  the  United  States  to  recover. 
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The  right  of  the  United  Statek  to  the  property  de« 
pends  upon  the  act  of  1792.  The  4th  tectioa,  which 
dechures-  the  forfeiture  and  penalty,  is  ailent  as  to  the 
remedy.  When  the  act  creating  a  penalty  is  silent  as 
to  its  mode  of  recovery,  the  action  must  be  debt  or* 
case  on  the  statute. 

The  only  remedy,  ,then,  which  the  United  States 

had,  was  eidier  by  a  seizure  of  the  ship,,  or  an  acdon 

of  debt,  or  speciid  action  on  the  case,  tor  the  penalty. 

But  the  present  is  an  action  for  money  had. and  received. 

.  It  is  hot  grounded  on  a  crime  or  a  tbrt. 

The  United  States  have  lost  their  remedy  in  rem^  by 
suffering  it  to  be  sold  without  Aotice.  Upon  this  point, 
the  sentence  of  the  district  court,  which  has  been  ac-, 
quiesced  under,  is  conclusive  ;  for  it  goes  upon  the 
ground,  that  the  United  States  had  not  the  right  to 
the  diing  at  the  time  of  th&sale  ;  for  if  they  had,  the 
vendee  gained  po  l^gal  title,  tad,  therefore,  could  oot' 
be  protected  by  the  want  of  notice.  But  he  was  pro* 
tected  by  want  of  notice ;  he  must,  therefore,  have 
gained  a  legal  title,  which  could  be  protected.  He 
could  ^ain  his  legal  tide  only  from  the  assignees,  but 
they  could  not  convey  a  legid  tide  which  was  not  in 
them.  At  the  time  of  sale,  therefore,  the  legal  tide 
must  have  been  in  the  assignees  ;  and,  as  there  could 
not  be  two  legal  tides  to  the  same  thing,  at  the  same 
time,  in  different  persons,  the  tide  could  not  be  in  the 
United  States.  This  is  die  consequence  which  inevi- 
tably results  from  the  sentence. 

Having  lost  their  remedy  against  the  things  their 
only  alternative  is  an  action  for  the  penalty  against  the 
persM  who  toqlk  the  false  oath.  The  act  provides  no 
substilUte  for  the  process  in  rrm,but  theaction^  against 
that  person ;  it  gives  no  right  of  action  against  the 
person  who  may  be  in  possession  of  the  thing. 

No  action  for  the  penalty  will  lie  agunst  Br9wn^$ 
assignees.  It  is  in  the  ^ature  of  a  criminal  prosecu- 
tion. 

Vfll.  IIL  Ty 
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,  The  act  gives  the.  United  States  an  election  of  one 
of  two  remedies,  but  not  of  both.  They  may  proceed 
in  rcniy  or  in  personam*  .Until  their  election  is  made, 
the  Miff  j"  itself  is  not  forfeited,  for  they  may  never 
choose  to  proceed  against  the  thing,  but  may  prefer  the 
remedy  against  the  person. 

They  have  made  their  election  by  proceedbg  in  rem  ; 
having  failed  there,  they  could  not  take  the  other  side 
of  the  alternative,  and  sue  for  its  value.  The  sentence 
has  been  submitted  to,  and  is  conclusive  until  re- 
versed. 

Suppose  the  libel  had  l)een  dismissed  because  It  was 
not  sufficiently  proved  that  Brown  had  sworn  falsely, 
or  that  he  knewh.^  was  swearing  falsely,  could  the 
United  States  turn  rouncl,  and  try  the  same  question 
again,  upon  an  action  against  Brown  iov  the  penalty  i 
Or,  after  suing  Brown  for  the  penalty,  and  failing  to 
recover  judgment  against  him,  could  they  seize  the 
ship'  and  try  the  question  over  again  ? 

A  judgment,  until  reversed,  is  conclusive  as  to  ^e 
subject  matter  of  it,  2  Bur*  1009,  Moses  y.  Macferlan, 

At  common  law  a  forfeiture  does  not  alter  the  pro- 
perty, until  there  is  some  a^  done  by  the  party  claim* 
mgthe  forfeiture,  either  inpqis^  or  of.  Record. 

A  forfeiture  of  lands  relates  back  to  the  time  laid  in 
the  indictment;  but  the. forfeiture  of  goods  related  to 
the  time  jDf  conviction.  In  both  cases  the  time  must 
appear  of  record.  Co.  Lit.  390.  C^O  391.  fa.J 


In  case  of  deodand^  nothing  is  forfeited  until  it  be 
found  by  bquesu  So  in  the  case  of felo  de  #r,  no  part 
of  the  personal  estate  is  forfeited  to  the  king,  before 
the  self-murder  is  found  by  inqubition.  So  in  the 
cases  of  Jlight^ukd  of  goods  waived^  1  Hawk.  P.  Ci 
101,  104n 

The  case  of  RoherUy.  Withered^  S  Mod.  193,  w^ 
decided  on  the  ground  that  an,  action  of  detimis  was  a 
process  in  rem^  and  equivalent  to  a  seizure. 
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Harper^  in  rcplv. 
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Statu 


1.  As  to  the  enduaion  of  HackmarCs  testimony. 

It  may,  perhaps,  be  safely  admitted  that  if  the  testimony 
has  an  immediatf^  direct^  and  certain  effect  upon  his  inte- 
rest, a  man  may  be  excused  from  testifying^  But  in  the  pre- 
sent case  it  depended  upon  several  contingencies.  1st.  Whe- 
ther Brown's  estate  would  be  sufficient  to  pay  the  daim 
of  the  United  States.  2d.  Whether  JSacJkman^s  certifi- 
cate would  bar  the  United  States  ;  a  point  not  yet  de« 
cided,  and  upon  which  legal  opinions  differ.  Sd.  Whe- 
ther the  United  States  would  choose  to  resort  to  Back- 
mdn  until  .the  effects"  of  Brown  were  eithausted  ;  and» 
4th.  Whether  there  would  be  any  surplus  of  Hackmanfk 
estate.  The  authority  from  Peake^  132,  is  not  to  the 
point ;  for  he  says,  tmit  the  testimony  must  gp  to  e9ta» 
iRsh  a  debt  apinst  himself  before  tlie  witness  can  be  exr 
cused from^ving  it.  And  the  case  which  he citesfrom 
Strange^  4<J6,  shows  that  it  is  only  4  matter  of  in^&</- 
gence^^  and  not  of  rights  even  in  such  a  case :  for  altbouffh 
the  wimess  was  bail  m  the  action,  yet  if  he  was  a  subr 
scribing  witness,  the  Chief  Justice  said  he  would  oblige 
him  to  swear* 

2.  As  to  the  testimony  respecting  the  book. 

It  was  proved  that  the  book  was  in  the  hands  of  the 
assignee  ot  Hackmatiy  who  refused  to  produce  it.  We 
could  not  issue  a  eubpama  duces  tecumf  because  the  \iOo\ 
w^  a  private  document ;  and  it  not  being;  in  the  posses- 
sion oi  the  defendants  we  could  not  compel  them  to  bring 
it  in  under  the  act  of  Congress.  Between  a  bankrupt  ana 
his  assignees,  there  is  a  P^^^ct  privity  as  to  all  matters  of 
contract  and  interest.  .  The  bck>k,  therefore,  must  be  sup- 
posed to  be  in  the  hands  of  Hackman  ;  and  as  the  court 
refused  to  compel  him  to  testify,  pr  to  produce  the  book, ' 
evidenois  of  its  contenu  was  the  next  best  evidence  in 
our  power.  As  to  this  case,  it  was  as  if  the  hook  had 
been  lost  or  destroyed*  If  a  subscribmg  witness  to  a 
bond,  be  out  of  the  reach  of  the  process  ofthe  oeurt,  you 
cannot  compel  him  to  testify,  but  you  ntay  give  evidence 
of  his  hand*writing. 

3.  As  to  the  main  question. 
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The  defendants  are  not  »ued  09  assignees*  The  action 
18  against  them  in  their  awn  rights  as  having  receivckl 
money  to  which  the  United  States  are  entitled.  We  say- 
that  they  have  taken  property  of  thr  United  States,  and 
sold  it,  and  we  are  entitled  to  the  money. 

The  forfeiture  of  the  vahie  is  to  be  recovered  of  the 
person  who  took  the  oath ;  but  this  does  not  prevent  the 
United  States  from  pursuing  such  other  remedies  as  they 
might  have  had  by  reason  of  the  forfeiture.  If,  then,  the 
forfeiture  gave  the  United  States  the  right  to  the  thing, 
thev  are  entitled  to  the  present  remedy. 


The  question  is,  at  what  time  did  the  property  ^ 
ic  United  States,  by  reason  of  the  forfeiture  I 


/vest  in 
the        ' 


The  case  in  5  7\  R.  refers  to,  and  recognises  the  law 
as  decided  in  Roberts  v.  Withered^  in  5  Mod*     The  deci* 
sion  there,  was,  that  by  the  illegal  act  of  the  party  the 
property  was   divested  out  of  him.     The  doctrine  of 
abeyance  does  not  exist  in  any  case  :  it  has  been  laughed 
out  of  existence.     The  property  must  be  somewhere.    If 
it  does  not  vest  in  a  private  owner,  it  goes  to  the  sove- 
reign, or  to  the  government.     If  divested  out  of  the 
owner,  it  goes  eo  instanti  to  the  person  to  whose  use  it 
is  forfeited.     When  the  forfeiture  accrues  to  a  private 
person,  he  must  do  some  act  to  entide  himself.     But  not 
so  in  the  case  of  the  king  ;  it  vests  in  him  immediately. 
He  is  not  bound  to  do  any  act.     In  the  case  of  Roberts^ 
fuu  tarn.  V.  Wither edy  5  Mod.  the  right  of  the  informer 
did  not  accpie  till  the  action  brought ;  but  the  whole  lud 
gone  to  the  king  by  the  forfeiture.     The  oiFence  divests 
the  property,  but  it  is  not  vested  in  an  informer^  until  ac* 
tion  brought.     In  the  mean  time  it  is  m  the  king.    The 
informer's  right  only  vests  by  action. 

There  is  a  difference  between  a  forfeiture  by  statute^ 
«nd  a  forfeiture  by  common  law.  The  cqmmon  law  sa3r8, 
the  king  shall  have  it  if  he  will.  But  the  sutute  says,  it 
shall  absolutely  vest  in  the  king.  By  the  statute,  the  king, 
speaking  by  the  legislature,  has  determmed  hb  will.  He 
luis  made  his  election  to  have  the  thing*  But  the  statu- 
tory remedy  does  not  take  away  the  commdn  law  reme- 
dy :  it  is  cumulative.  The  United  States  are  not  obliged 
to  resort  to  the  statutory  ^medy. 
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But  it  18  sud^.that  the  United  States  ha4  an  election,  TBEUvfTSv 
and  that  no  f  i{^t  to  the  thmg  vested  until  they  made  their      ^^^'^^ 
election.     We  may  admit  it ;  but  we  say  we  have  dccted 
the  present  remedy. 

Admit  that  we  dected  to  sei2e  the  vessel*  It  had 
escaped :  it  was  gone  out  of  «our  power.  It  was  still  an 
election,  and  we  are  now  proceeding  in  an  action  for  its 
value.  The  election  will  relate  back.  We  have  the 
whole  three  years  to  make  the  election.  If  we  pass  the 
three  years,  the  property  ffoes  back  to  the  former  owner. 

The  value  is  not  to  be  considered  as  a  penalty,  but  as 
a  debt.  We  might  have  brought  detinue  or  trover^  for 
the  ship,  instead  of  an  action  for  the  value,  or  a 
seizure. 

We  admit  the  sentence  cannot  be  inquired  into  ;  but 
it  does  not  affect  the  present  question.  The  decision  was 
not  on  the  point  of  tne  forfeiture. 

February  22. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

This  action  is  brought  to  recover  money,  received  by 
the  defendants,  for  a  ship  sold  by  them  as  the  assignees  of 
Aquila  Brown,  a  bankrupt :  which  ship  is  considered, 
in  this  cause,  as  having  been  liable  to  torfeiture,  under 
the  ^^  Act  for  regbtering  and  recording  ships  or  vessdb." 
It  is  founded  on  the  idea  that,  at  the  time  of  sale,  the 
ship  was  the  property  of  the  United  States,  m  virtue  of 
the  act  of  forfeiture  which  had  been  committed,  and  of 
the  proceedings  of  the  United  States  in  consequence  of 
that  act. 


It  appears  that  in  1801,  Aquila  Brown,  jun.  then 
carrymg  'on  trade  in  hb  own  name,  in  Aaltimore,  ob- 
tained a  register  for  the  Anthony  Mmgin^  as  his  sole 
property  i  having  first  taken  the  oath  which  the  law  re- 
quires, to  enable  him  to  obtain  such  register.  He  after- 
wards became  a  bankrupt,  and  the  Anthony  Mangin  pav- 
aed,  with  his  other  effects,  td  his  assignees,  who  sold  her 
for  the  money  now  didmed  by  the  United  States.  After 
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niUviTKs  this  sole,  facta  were  discovered,  inducing  the  opinion  that 
ftTATKft  ^  certain  Harman  Henry  Hackmah,  a  foreigner,  was 
part  owner  of  the  vessel,  a  circumstance  within  the  know- 
ledge of  Aquila  Brown  ;  and  upon  this  ground  she  ^waa 
seized  and  libelled  in  the  court  of  admiralty.  By  the 
sentence  of  that  court,  the  libel  was  adjudged  not  to  be 
supported,  and  was  dismissed*  It  U  agreed,  and  is  so 
stated  in  the  reasoning  of  the  judge,  which  accompanied 
his  opinion,  that  this  sentence  was  not  intended  to  decide 
the  question  of  forfeiture  ;  but  was  founded  on  the  alien- 
ation of  the  vessel  before  the  forfeiture  was  claimed. 
Acquiescing  in  this  decision,  the  United  States  brought 
the  present  action.  At  the  trial,  the  judge  instructed 
the  jury  that  this  action  was  not  maintainable,  although 
they  should  be  of  opinion  that  the  fact  alleged  in  the  oatb^ 
which  was  taken  to  obtain  th^e  register,  was  untrue  with-* 
in  the  knowledge  of  the  person  taking  the  oath.  To  this 
instruction  an  exception  was  taken ;  and  upon  that, 
among  other  points,  the  catise  comes  into  this  court. 

The  words  of  the  act  under  which  the  right  of  the 
United  States  accrues  are :  ^  And  in  case  any  of  the 
matters  of  fact  in  the  said  oath  or  affirmation  alleged, 
which  shall  be  within  the  knowledge  of  the  party  so 
swearing,  or  affirming,  shall  not  be  true,  there  shall  be  a 
forfeiture  of  the  ship  or  vessel,  together  with  her  tackle, 
furniture,  and  apparel,  in  respect  to  which  the  same 
shall  have  been  made,  oi^  of  the  value  thereof,  to  be  re- 
covered with  costs  of  suit,  of  the  person  by  whom  such 
oath  or.affirmatioh  shall  have  been  made.^^ 

The  question  made  at  the  bar  is,  whether,  by  virtue 
of  this  act,  the  absolute  property  in  the  ship  or  vessel, 
vests  in  the  United  States,  either  in  fact  or  in  contempla- 
tion of  law,  on  the  taking  of  the  false  oath ;  or  remains  in 
the  owners  until  the  United  States  shall  perform  some 
act,  manifesting  their  election  to  take  the  ship  and  not  the 
value. 

So  far  as  respects  this  question,  the  eiBFectof  the  sen- 
tence in  the  court  of  admiralty  is  put  out  of  the  case,  for 
the  court  has  not  decided  what  the  effect  of  that  sentence 
will  be. 

It  has  been  proved,  that  in  all  forfeitures  accruing  at 
common  law,  nothing  vests  in  the  government  until 
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some  legal  ste^  shall  be  taken  for  the  asBertion  of  its  TKBUvm* 
right,  after  which,  for  many  purposes^  ,thc  doctrine  of  3''^*»* 
relation  carries  back  the  title  to  uie  commission  of  the 
offence ;  but  the  distinction,  taken  by  the  counsel  for  the 
United  StateiB,  between  forfeitures  at  common  law,  and 
those  accruing  under  a  statute,  is.  certainly  a  sound 
one*  Where  a  forfeiture  is  ^ven  by  a  statute,  the  rules 
of  the  common  law  may  be  dispensed  with,  and  the  thmg 
forfeited  may  either  v^t  immediately,  or  on  the  per- 
formance of  some  particular  act,  sludl  be  the  wiU  df 
the  legislature.  This  must  depend  upon  the  construe* 
tion  of  the  statute* 

The  cases  cited  from  Sth  Mad.  and  Sth  Durnford 
Csf  Ea9tj  are  certainly  strong  cases.  Whether  they  can 
be  reconciled'  to  the  general  principles  of  English  law, 
need  not  be  considered,  because  the  present  mquiiy  re- 
spects the  construction  "of  an  act  of  Congress,  contaming 
words  which  vary  essentially  from  those  used  in  the  acta 
of  the  British  parliament,  on  which  those  deosions  were 
made. 

The  question,  therefore,  does  the  thtp  ^esi  altsobit/fy  in 
the  United  States^.80  as  to  make  it  their  property ^  whether 
such  be  the  choice  of  the  government  or  not,  or  may  they 
elect  to  reject  the  ship  and  proceed  for  its  vahiCj  must 
be  decided  by  the  particular  words  of  the  act. 

The  words  taken  according  to  their  natural  import,  cer- 
tainly indicate  that  an  alternative  is  presented  to  ibt 
United  States.  ^^  There  shall  be  a  forfeiture  of  the  ship^ 
or  of  the  value  thereof,  to  be  recovered  with  costs  of 
tfuit,  of  tlie  person  by  whom  such  oath  shall  have  been 
made." 

Had  a  special  action  on  the  case  been  brought  against 
the  person,  by  whom  the  oath  was  made,  stating  circHA*. 
stances  on  which  a  forfeiture  would  arise,  and  averring 
an  election  on  the  part  of  tlie  United  States,  to  claim  die 
value,  it  would  be  a  very  bold  lue  of  the  power  of  con- 
struction which  is  placed  in  a  court  of  justice,  to  say,  that 
such  an  actbn  could  not  be  maintained,  because  the  ves- 
sel itself  was  vested  in  the  government,  and  the  value 
was  only  given  in  the  event  of  the  vessel  being  with* 
drawn  from  its  grasp. 
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In  addition  to  ^le  oln^ioiis  and  natural  import  of  the 
words  used  by  the  kpslafture,  the  opinion,  that  an  aliBma- 
tive  is  given  to  the  government,  derives  some  sMngth 
from  the  consideration,  that  the  forfeitures  are  daimed 
from  distinct  persons.  If  the  ship  be  forfeited  she  is 
daimed  from  all  the  owners.  In  an  action  for  the  An^ 
thontf  Mangtn^  Harman  Henry  Hackman  could  not  have 
defended  himself  by  averring  his  interest  in  tTie  vessel^ 
and  that  only  the  share  of  Brown  was  forfeited;  but  in 
an  action  agabst  Hackman,  for  the  value,  the  declara- 
tion, or  in£Drmation,  must  have  averred  that  he  was  the 
person  who  took  the  false  oath,  and  -proof  that  it  waa 
taken  by  His  partner  would  not  have  supported  that  aver- 
ment. They,  are,  then,  distinct  forfeitures,  claimed  from 
different  persons.  The  ship^  from  the  owners ;  the 
value  from  the  particular  owner  who  has  taken  the  false 
oath* 

The  Unitad  States  are  entitled  to  both,  or  to  only  one 
of  them.  A  tight  to  both  has  not,  and  ceruinly  qmnot, 
be  asserted.  If  there  be  a  right  only  to  one,  the  govern- 
ment may  elect  to^  take  either;  but  till  the  election  be 
made,  the  titl^  to  the  on^  is  perfectly  equal  to  the  title  to 
the  other. 

It  seems  to  be  of  the  very  nature  of  a  right  to  elect 
one  of  two  things,  that  actual  ownership  is  not  acquired 
in  either,  until  it  be  elected ;  and  if  the  penalty  of  an 
offsDce,  be  nbt  the  positive  forfeiture  of  a  particular  things 
but  one  of  two  thmgs;  at  the  choice  of  the  person  claim- 
ing the  forfeiture,  it  would  seem  to  be  altering,  materially, 
the  situation  in  which  that  person  is  placed,  to  say,  that 
either  is  vested  in  him  before  he  makes  that  choice.  If 
both.are  vested^  in  him,  it  is  not  an  election  which  to  take, 
but  which  to  reject ;  it  is  not  a  forfeiture  of  one  of  two 
things,  but  aforfeiture  of  two  thbgs,  of  which  one  only 
can  be  retained. 

That  the  legislature  may  pass  such  an  ac:,  b  certain  ; 
but  that  the  one  under  consideration,  is  such  an  act,  is 
not  admitted  by  the  court. 

If  the  property  in  the  vessel  was  actually  vested  in 
the  United  States  by  the  commission  of  die  offence, 
th^n  the  judgment  of  a  court,  condemning  the  vessel. 
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or  declaring  it  to  belong  to  the  government,  would,  in 
fact,  4o  nothing  more  than  aacertain  that  the  offence  had 
been  committed ;  it  would  not  vest  the  thing  more  com- 
pletely in  the  government,  in  (mint  of  right,  than  it  was 
vested  by  the  commission  of  the  offence*  If,  notwith* 
standing  the  complete  ownership  of  the  vessel,  which 
the  argument  supposes  in  the  government  immediately 
upon  the  act  of  forfeiture,  and  in  virtue  jof  that  act,  a' suit 
for  the  value  might  have  been  maintained,  it  would 
seem  to  follow  that  a  judgment  declaring  the  vessel  to 
be  the  property  of  the  United  States,  would  not  bar  an 
action  for  the  value,  ovided  the  benefit  of  that  judg* 
ment  had  not  been  received  by  the  United  State^««-^ 
The  real  principle  on  which  an  action  for  the  value  can 
be  maintained  would  seem  to  be  that  the  ship  itself  did 
not  belong  to  the  United  States^in  consequence  of  the 
false  oath,  but  in  consequence  of  the  election  to  take  the 
ship.  If  this  election  be  not  made,  and  the  govern- 
ment shall  elect  the  value,  then  the  property  of  the  ves* 
sel  remains  in  the  original  owners,  and  is  no  obstacle  lo 
a  suit  for  the  value.  But  if  this. opinion  be  mistaken ; 
if  the  property  in  the  ship  be  immediately  invested,  in 
the  government,  notwithstanding  which  the  value  may 
.be  claimed,  the  court  cannot  distinctly  perceive  why  the 
same  action  might  not  be  maintained,  notwithstanding 
the  declaration  of  a  court  that  the  property  was  in  the 
United  States,  provided  the  benefit  of  their  judgment 
was  not  obtained.  In  this  view  of  the  case,  if  the  court 
of  admiralty  had  decreed  in  favor  of  the  United  States, 
and  the  Anthony  Mangin  had  been  destroyed  before  the 
benefit  of  that  judgment  had  been  received,  the  per- 
son who  had  taken  the  false  oath,  might  still  have  been 
sued  for  the  value.  This  would  never  be  contended; 
and  yet  if  the  absolute  ownership  of  the  vessel  by  the 
United  States  does  not  preclude  a  right  to  sue  for  xYxt 
value  before  a  judgment  be  rendered,  there  is  some 
difficulty  in  disceniing  when  it  will  preclude  that  right. 
In  fact,  the  idea  that  one  of  two  things  is  actually  vested 
in  government  by  an  act  to  which  forfeiture  is  attached, 
seems  incompatible  with  the  idea  of  a  rig^t  to  elect 
which  of  two  things  shall  vest. 

It  seems,  then,  to  be  the  necessary  construction  of  the 
act  of  congress  that  the  United  States  acquired  no 
Vol,  lit  z  z 
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^■■J^»^T»»  property  in  the  Anthony  Mmgin  until  they  elected  to 
'T.A'T*.  pursue  that  part  of  the  altematiTe  given  by  the  statute. 
Of  consequence,  the  money  for  which  that  vessel  was 
solfi,  was  not,  at  the  time,  received  for  the  use  of  the 
United  States ;  but  for  the  use  of  the  creditors  of  the 
bankrupt* 

To  decide  finally  on  the  propriety  of  supporting  the 
claim  of  the  United  States,  as  made  in  this  action,  under 
that  branch  of  the  statute  which  forfeits  the  vessel, 
another  question  still  remains  to  be  investigated.  Has 
the  doctrine  of  relation  such  an  iniuence  upon  this 
casf ,  that  an  election  subsequent  to  the  sale  shall  carry 
back  the  title  of  the  United  States  to  the  commission  of 
the  act  of  forfeiture,  so  as  by  this  fiction  of  law  to  make 
them  the  real  owners  of  the  vessel  at  the  time  of  sale, 
andconsequently  of  the  money  for  which  she  was  sold? 

Without  a  critical  examination  of  the  doctrine  of 
Telation,  it  would  seem  to  be  a  necessary  part  of  that 
doctrine,  that  the  title  to  a  thing  which  is  to  relate  back 
to  some  former  time,  must  exist  against  the  thing  itself, 
not  agsunst  some  other  thing  which  the  claimant  may 
wish  to  consider  as  its  substitute.  To  carry  back  the 
tide  to  the  Anthony  Mangin  to  the  act  of  forfeiture, 
the  title  to  the  Anthony  mangin  must  have  an  actual 
existence.  If  no  such  title  exists,  then  the  right  to 
elect  the  vessel  is  lost,"  and  the  statute  has  not  forfeited 
die  money  for  which  she  was  sold  in  lieu  of  her.  Sup- 
pose, instead  of  being  sold  by  the  defendants,  she  had 
been  exchanged  by  Aquila  Brown  himself  for  another 
ship,  would  tl>at  other  ship  have  been  forfeitable  by  the 
doctrine  of  relation  in  lieu  of  the  Anthony  Mangin  f — 
Clearly  not ;  for  the  statute  gives  no  such  forfeiture* 
The  forfeiture  attaches  to  thf  thing  itself,  not  to  any 
article  for  which  the  thing  may  be  exchanged. 

The  court  will  not  inquire  whether  ah  action  on  the 
case  against  6rt/nd^  Csf  Thornburgh^  for  money  had  and 
received  fo  the  use  of  the  United  States,  be  a  proper 
acti^on  in  which  to  establish  a  forfeiture  for  a  fact  com- 
mitted by  Aquila  Brown.  But  some  objections  to  it 
may  be  stated  which  deserve  consideration.  It  cer- 
tainly gives  no  notice  of  the  nature  of  the  claim,  a  cir- 
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cumttance  with  which, Jn  a  case  like  this,  the  ordinaiy 
rules  of  justice  ought  uot  to  dispense*  It  asserts  a 
daiQi  founded  on  a  crime  yet  remaining  to  be  proved, 
not  against  the  person  who  has  committed  tha^  crime, 
or  against  him  who  possesses  the  thing  which  is  liable 
for  it,  but  against  those  who,  though  die  assignees  of 
the  effects,  are  not  the  assignees  of  the  torts  committed 
by  the  bankrupt.  It  may  change  the  nature  of  the  de- 
fence. 

The  court  suggests  these  difficuhies  as  probably  con- 
stituting objections  to  the  action,  without  deciding  on 
them.  The  points  previously  detiermined  show  that 
it  is  not  maintainable  in  this  case,  under  that  alternative 
of  the  statute  which  subjects  the  vessel  to  forfeiture* 

It  remains  to  be  inquired  whejther  it  can  be  maintmn« 
ed  under  the  provision  which  gives  a  right  to  sue  for 
the  value. 

Upon  this  part  of  the  case  no  doubt  was  erer^ntcr- 
tained*  Not  only  must  the  declaration  specially  set 
forth  the  facts  on  which  the  right  of  the  United  Statea 
accrued,  and  the  law  which  gives  their  title,  but  the 
action  must  be  brought  against  the  person  who  has  com- 
mitted the  offence.  Discarding  tliose  w^ords  which  ten 
late  to  other  objects,  and  reading  those  only  on  which 
the  claim  to  the  value  is  founded,  the  statute  eoacta 
that  ^^  in  case  any  of  the  matters  of  fact  in  the  said  oatli 
alleged  whi^  shall  be  within  the  knowledge  of  the  party 
so  swearing,  shall  not  be  true,  there  shall  be  a  forfeiture 
of  the  value  of  the  vessel,  in  respect  to  which  th^  same 
shall  have  been  made,  to  be  recovered,  with  costs  of 
suit,  of  the  person  by  whom  such  oath  shall  have  been, 
made."  It  certainly  requires  no  commentary  on  these 
words  to  prove  that  an  action  for  the  value  can  only  be 
supported  against  the  person  who  has  taken  the  oaUi* 

It  being  the  opinion  of  the  court  that  this  action  is  not 
maintainable  under  any  proof  offered  by  the  phuntiffii, 
it  was  deemed  unnecessary  to  inquire  whether  the 
other  exceptions  in  the  record  be  well  or  ill  founded.— 
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TxbUhitbd  Without  declaring  any  opinion  respecting  ihem,  the 
Statxs     judgment  of  the  circuit  court  is  affirmed* 

Judgment  affirmed** 


*  The  opinion  otyutfge  Wmehetter^  in  the  case  of  the  UnittdStain 
^,  Hit  Anthony  Mq/igin^  Ncrtmm,  dainuuUt  referred  to  in  the  argu-. 
meat*,  wot  at.  foUowi : 

The  libel  is  grounded  on  the  statute*  for  enroUingand  registtfin|^ 
ihips  and  vessels. 

The  proceeding  being  in  rem^  all  the  wory  become  parties  to  the 
sentence,  as  far  as  the  right  of  property  is  involved  ;  and  of  course* 
all  persons  any  wise  intereste<l  m  the  property  in  question,  are  ad- 
missible to  claim  and  defehd  their  interests. 

rhe  libel  states  the  cause  of  action,  with  all  the  averments  neces- 
sary to  Support  the  affirmative  allegation,  that  a  forfeiture  has  ac- 
prued. 

The  only  claimant  intervening  in  this  cause,  is-  T.  W.  Normanp 
who  alleges  himself  to  be  a  purchaser  6<ma  fide,  for  a  vaiuaAie  cotui' 
deration,  ignorant  of  any  eaute  of  forfeiture  existing  at  the  time  of  the 
furehase  ;  and  under  tueh  purchase,  / .  e,  bona  fide*  and  for  valuable 
comideration,  claiming  the  property  as  exonerated  from  the  cause  of 
forfeiture  alleged,  even  if  the  facts  stated  to  sustain  the  same  be 
true,  which  he  in  no  wise  admits. 

On  these  proceedings,  several  questions  of  law  have  been  raised 
and  argued  by  the  coiuisel ;  and  as  the  great  point  in  the  cause  does 
not  appear  to  have  ever  received,  either  in  this  country  or  Great 
Uritain,  any  direct  judicial  determination,  I  have,  with  great  dili- 
gence, examined  into  the  questions,  which,  from  the  breaking  the 
cause;  I  saw  roust  necessarily  be  involved  in  the  determination. 

The  opinion  which  I  am  now  to  give,  though  the  result  of  more 
than  usual  investigation,  is  delivered  with  the  diffidence  which 
will  ever  attend  the  determination  of  an  inferior  court,  upon  a  new, 
great,  and  important  legal  question,  and  which  wil\  probably  4v- 
lOeive,  as  it  ought,  the  ultimate  judgment  of  the  supreme  court 

It  is  necessary  to  keep  in  different  views,  the  questions  of  fact, 
'in  issue,  the  questions  of  law  arising  from  those  facts,  and  the  par- 
iUt  between  whom  they  aiise. 

It  is  to  be  distinctly  remembered,  thst  A,  Bronn,  whose  wilful 
perjurj^'u  *lleffed  to  sustain  the  forfeiture  sued  for,  is  no  party  to 
this  Mtt ;  neither  are  his  assignees,  in  any  shape,  parties  to  this 
tm%,  to  be  direetfy  affected  by  the  judgment  Every  consideration, 
therefore,  which  would  support  a  prosecution  against  the  actual  of- 
fender, to  recover  the  penalty  of  his  wilful  crime,  or  which  might 
be  alleged  a^inst  those  who  stand  in  his  situation,  as  prices  in 
law  ^  ad  the  forfeiture,  most  be  laid  dut  of  the  ca^e. 
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THE  MARINE   INSURANCE  COMPANY  OF  v. 

ALEXANDPIA   v.    JOHN   AND  JAMES  H.  J.  akd  J.  H- 
TUCKER.  ,  T«c«m. 


If  a  vesiel 
ERROR  to  the  circuit  court,  of  the  district  of  Co-  ^J^^'^J^^^ 
lumbia.  King»ton,  in 

Jamaica,  to 

This  was  an  action  of  covenant,  by  John  and  Jatnes  ^•f*'^**'' 

H.  Tucker,  on  a  policy  of  insurance,   dated  Sept.  1st,  ™i,*^*"* 

1801,  upon  the  sloop  Eliaa,  at  and  from  Kingston^  in  Kii^ton,  for 

jfamaicay  to  Alexandriay  in  Virginia.  BaithnoretmA 

Alexandria, 
and  laila  with 

The  only  parties  tothia  suit  are,  the  United  States  and  the  inform'  f^^^  ^^  Mti- 
gnt,  as  libeUanta,  and  7.  HT,  Norman,  as  claimant  of  the  ship.  ^^^^    ^^^ 

I  think  it  pecuKarly  necessary  to  confine  my  opinion  to  the  sta.te  ^^  Alezsn- 

of  facts,  and  the  questions  of  law  applying  to  the  parties  in  court,  ^^^    ^^^  ^^^ 

because  it  is  not  necessary- fbr  me  to  decide,  whether  tlie  assignees  ^^^  ^j^^  ■  ^^^ 

of  A.  Brown  are  clothed  with  any  of  the  essential  characters  'of  a  j.-^^^  ^^  ^^ 

fair  purchaser,  or  have,  so  far  as  relates  to  the  property,  any  privi-  dividinir 

lege  or  exemption  which  Brown  himself  would  not  have  had ;  and  p^i^^  ^  ^^^j^ 

the  question  de  honajlde  etnptorie,  does  arise  directly*  upon  captain  xutei     it  is  a 

Norman's  daim,  and  will  determine  this  case.    To  that  I  shall,  ^^^^  ^^  ^^^  ^ 

tlicrefore,  immediately  proceed. .  tended  devia- 

No  teizure  was  made,  or  libel  filed  against  the  ship,  until  after  no"of"»wi  i»* 

Brown's  bankruptcy*  and  a  sale  by  his  assignees  to  the  claimant,  c^/^,,  ^f  ^ 

wlio  is  admitted  to  be  an  innocent  purchaser  for  a  valuable  const-  ^^tfe  insur- 

deration ;  ifor  until  after  he  had  obtained  a  new  register  in  his  own  ^g  ^  ^^. 

name,  upon  that  purchase.  pends^upon 

It  is  argued  by  the  iibellants*  counsel,  that  Brown  waa  not -com-  circunistan- 
petent  to  pass  any  property  to  his  assignees,  nor  they  to  anV  pur-  ^^^  ^f  ^^ 
chaser  under  them,  as  the  forfeiture  relates  back  to^vest  the  pro-  .^^^    ^j^^. 
perty  from  thie  time  of  (he  faite  oath,  and  thst  the  claim  of  the  11-  ^^ler   if  the 
bellants  is  paramount  to  that  of  the  claimant.  vessk  be  cap* 

The  defendant's  counsel  argue  in  support  of  his  claim,  that  the  captured   t£ 
relation  back  to  the  time  of  the  offence,  is  never  admitted  to  over-  j^^^  gUj^jj  ^ 
Teach  rights  intermediately  acquired  by  third  persons.  deemed  tot^ 

In  commenting  upon  the  case  from  ID,  and  E,  252,  wh^n  the  ^'  r^^'^' 
argument  was  first  opened,  Mr.  ^Mirtin  pressed  %'ery  strongly  the 
dictum  of  Lord  Kenyon,  that  if  the  relation  back  to  the  time  of  an 
offence  was  admitted  as  to  the  property,  it  would,  in  every  case, 
equally  relate  to  the  profits  intermediately  acquired.  If  the  reason 
^usijl^d  was  true,  it  certainly  furnished  one  of  the  strongest  cssei 
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The  defendants  pleaded,  Ist.  That  the. vessel  never 
sailed  on  the  voyage  insured,  and  was  not  prosecuting 
the  voyage  insured,  at  the  time  of  the  capture  ;  and,  2d» 


for  a|iplying  the  armament  ab  ineonveniemi,  and  u  such  \  was  forciblj- 
•truck  vrith  it  when  mentioned." 

The  manner  in  which  Lord  Kerym  is  reported  to  have  made  this 
observation  plainly  shows  it  to  be  the  declaration  of  a  sudden  im- 
pression, and  which,  though  correct  as  applied  to  some  aflecial  eaaet, 
is  not  so  in  the  latitude  reported,  either  at  common  law,  the  cM  law, 
4>r  inequity  supported  by  policy. 

1.  At  common  Uw,  even  as  to  the  guilty  party;  no  attainder  what- 
soever has  relation,  as  to  the  mesne  profits  of  land,  but  only  Aom 
the  time  of  the  attainder.    3  £ac.  272.  Co.  Lit,  290.  (b.)  118.  (a.) 

2.  By  the  ci^l  law,  and  the  rules  of  equity  adopted  from,  that 
rode,  a  subsequent  possessor  is  not  only,  not  in  a  worse  situation 
than  those  from  whom  he  derives  his  possession,  but  even  in  cases 
where  the  original  possessor  might  be  bound  to  restore  profit,  a 
bona  fide  possessor  is  exempt  from  any  such  obligation  ;  as  in  the 
case  of  a  bona  fide  purchaser.     Bona  fide  emptor  non  dubie  percipiendo 

fruft\i»  etiam  ex  re  aliena,  interim  euot  faciatt  non  tantum  €M  qiu  dili* 
gentia  et  opera  ejut  prowniunt,  ted  omnes  /  qnia  quod  ad  fructuM  attinet 
loco  domini  est.    ^ouch  3.  ^.  C  213. 

3.  It  would  not  be  equitable  or  just  in  the  abstract,  to  permit  a 
Ice^  owner  to  lay  by,  to  avail  himself  of  the  ignorance  of  an  inno- 
cent holder.  And  the  >same  considerations  of  policy,  which  in 
England  permit  the  offender  and  his  family  to  enjoy  the  profits  of 
lands  forfeited  for  treason,  which  is  a  strong  and  acknowledged 
liaae  of  relation  to  the  offence,  lea^t  the  land  should  be  uncultivat- 
ed, and  the  public  interest  thereby  suffer,  applies  conclusively  to 
every  case  where  it  maybe  doubtful  whether  the  relation  is  to  the 
offence,  or  only  to  the  time  of  conviction. 

As  this  reason  a^inst  relation  does  not  appear  to  have  the  force 
It  carried  at  first  viq  w,  wemust  have  recourse, 

1st.  To  the  principle^,  of  decision  in  analogous  cases  ;  in  theiF 
application;  always  having  regard,  (as  was  justly  arg^ued  by  Mr. 
Harper,  ^on  the  motion  to  produce  Brown's  examination  before  the 
commissioners)  "  that  a  relation  back  shall  never  be  admitted  to  in- 
jure the  rights  of  third  pertone,  nor  to  protect  or  ptoour  wrong,'*  And 

~2a.  To  the  statute  under  which  the  forfeiture  is  claimed  in  this 
eause. 

The  adjudged  csiscs  on  this  tu^ect,  are  si«  classes  of  offencef, 
which  incur  a  forfeiture  of  real  estate  ;  2  3.  C,  267,  and  seventeen 
which  produce  a  forfeiture  of  personal  property :  2  B,  C.  421.  In 
this  numerous  classification,  the  principle  which  governs  each 
description  of  cases  docs  not  materuiUy  «Ufier^  I  have«  therefore^ 
selected  only» 
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A  general  performance  of  the  covenants  contained  in  the  Ma.  Ih.  Co^ 
policy ;  upon  which  pleas  the  issues  were  joined,  and  ®'  Alexak- 
verdict  and  judgment  for  a  total  loss.  "^ 

J.  AKPJ.  H. 
Tuck  BR. 
1ft  The  cAies  of  mttlanry,  and  attainder  of  crimeig   and,  (as 
illustrative  of  these  cases) 

2d.  Waived  goodt, 

3cL  Relation  of  executions  at  common  lawj  and  since  the  statute 
of  Charles,  and, 

4th,  (As  involving  the  general  doctrine  of  this  case,  and  to  explain 
the  case  of  Koberu  v.  Withered^  cited  by  Mr.  Harper,  from  5  Mod. 
193.-^  Salk,  323.)  A  case  of  villainage  which  governed  that  dt* 
cision. 

1.  Attainder t  or  conviction  of  crimes,  and  Qutlamry. 

Of  this  description  there  are  two  classes,  which  are  adjudged  to 
liave  relation  to  the  time  of  the  offence  committed,  and  overreach 
ail  intermediate  alienationsr— fr^nfon  and  felo  de  <e.  The  case  of 
tKason,  in  which  the  forfeiture  as  to  land  relates  to  the  time  of  the 
offence  committed,  depends  upon  feudal  principles.  As  the  land 
could  not  be  aliened  by  the  tenant  voluntarily,  it  would  be  prepos- 
terous to  admit  that  to  be. done,  through  the  mediuna  of  acrime> 
which  could  not  be  done  by  a  lawful  act  $  and  the  power  to  seU,  in- 
troduced by  subsequent  sutute^  is  construed  as  applying  only  to 
lawful  alienations.  The  reason  assigned  in  some  books,  that  it 
shall  relate  to  the  offence,  **  because  the  indictment  contains  the 
year'  and  day  when  it  was  done,**  is  by  no  means  true  or  satisfac- 
tory, since  that  would  apply  equally  to  personal  property,  whicb» 
the  same  books  admit,  is  only  affected  from  the  time  of  the  convic- 
tion ;  and  the  time  charged  is  traversable,  even  in  the  case  of  land, 
by  third  persons  claiming  an  interest  therein,  5  Bae.  228.  B,  H,  F. 
a  961,  263.  3  Bqc  271.  JHan.  488.  8  Co,  170.  J7.  H,  i».  C.  264^  270. 
3  Intt.  230. 

It  is  a  proposition  universally  true,  that  the  forfeiture,  upgn  an 
attainder  of  treason,  relates  but  to  the  conviction  as  to  chattels,' 
unless  the  case  of  the  offender  killed  in  resisting*  or  flight,  form  aa 
exception,  which  may  well  be  dotibted.  Indeed,  says  Lord  Coke» 
it  hath  always  been  holden,  that  an^  one  indicted  of  treason  or.  fe- 
lony, may,  lonajide^  sell  any  of  his  chattels,  real  or  persons!,  3 
Mac.  271,  Perk,  2^.  8^^.  171.  Skinner,  ^57 1  S^onet  ▼.  Athhurst.  4  Com. 
Dig,  Forfeiture,  B,  4,  2  Jntt.  48. 

In  the  case  of  tifeio  de'  ee,  it  is  stated,  that  the  fbrfeiture  has  • 
relation  to  the  time  of  the  mortal  wound  given,  so  that  all  interne-, 
diate  alienationa  are  avoided,  3  Bae.  372.  This  is  the  bnly  case  I 
have  eVer  discovered,  fn  whicli  the  doctrine  of  relation  has  been  so 
far  extended.  If  the  prmciple  of  that  determination  is  sound,  and 
it  if  applicable  to  other  cases,  it  is  a  drag-net  indeed.  It  may,  per* 
bap«,  most  coTfcctly  be  considered  as  a  case  nd  gentries  and  neither 
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At  the  trial  the  defendants  took  three  biOs  of  ex- 
ceptions. 

for  the  reasons  which  sre  assigned  to  matntsin  it«  nor  the  doctrine 
it  supports'*  applicable  to  other  cases. 

Those  who  are  curious  on  this  subject,  will  be  amused  with  the 
argument  of  Chief  Justice  Dyer,  on  the  drowning  of  Sir  J.  Hales, 
and  will,  probably,  be  as  much  conrinced  by  the  reasoning  of  the 
Chief  Justice,  as  by  the  logic  of  the  grave-digger  in  Hamlet^  to 
prove  that  the  drowning  of  Opheiia  was  te  defaiSemdo.  Plow.  263. 

Outlawry  subjects  the  P^^y  to  forfeitures,  which  are  well  known 
to  depend  upon  the  natiire  of  the  suit  on  which  they  are  prosecuted* 
Without  inquiring  when  an  offi<ie  is  necessary,  or  may  be  dispem4d' 
with  by  the  crown,  f  shall  mention  one  case,  where,  even  alter  an 
outlawry,  (of  which  purchasers  might*  alwajrs  have  notice,  as  it  is 
a  matter  of  record^  a  fair  purchaser  was  protected,  even  against 
the  crown.  It  is  rrom  Hardreu^  101,  The  Attorney-General  v.  Free- 
man.  A.  was  outlawed,  and  afterwards  made  a  lease  of  his  lands, 
and  afterwards,  these  lands,  among  others,  were  found  by  inquisi- 
tion ;  and  this  case  was  pleaded  in  bar,  to  bind  the  Idng  l>efore  the 
inquisition.  The  court  held  that  a  lease,  or  other  estate  made  by 
the  party  after  outlawry,  and  be/ore  an  inquisition  taken,  will  pre- 
vent the  kin^B  title,  if  it  be  made  bonajide,  and  upon  good  conside- 
ration t  liut  if  it  be  in  trust  for  the  party  only,  it  will  not  be  a  bars 
but  that  no  conveyance  whatsoever,  made  after  the  inquisition, 
will  take  away  or  discharge  the  king's  title,  5  3ae,  564.  SaU.  395. 
Carth.  442. 

Ttiese  cases  are  strong  to  show  the  general  protection  afforded 
by  law  to  fair  purchasers,  even  vifhere  the  forfeiture  is  in  rem,  and 
tlie  olfender  is  not  actually  divested  of  his  possession,  the  necessity.' 
of  which  is  directly  affirmed  in  the  secona  description  of  cases  to 
which  I  have  referred,  viz. 

2.  Waited  gaodi. 

**  As  to  waived  goods,  these  belong  to  the  king,  and  are  in  him 
without  any  office,  for  the  property  it  in  nobody.  They  may  belongs 
in  like  manner  to  the  lord  of  the  manor  by  grants  but  not  by  pre 
tcription;'  5  Bac.  517.  5  Co.  109. 

The  general  principle  of  Uiese  cases  is  conformable  to  that  quoted 
by  Mr.  Harper  from  12  Afod.  92,  to"  show,  that  an  oiTence  like  that 
charged  against  Brown,  divested  the  property  out  of  him,  and  left 
it,  as  it  were,  in  abeyance  until  suit,  which  vested  the  property  by 
relation  from  the  act  of  forfeiture. 

A  position  of  greater  comprehension,  or  which,  as  a  general  one, 
should  embrace  the  libellants*  case,  could  scarcel;^  be  imagined. 
Waived  goods  are  in  the  king  noithout  office  /  that  is,  even  mthotit 
seizure,  the  purpose  of  which,  as  to  legal  title  to  the  king,  is  an- 
swered by  the  office  ;  the  property  is,  as  it  were,  in  abeyance  f  yet 
this  case,  so  completely  applicable  in  its  general  principles,  contains 
the  strongest  possible  illustration  of  the  doctrine^  that  a  title  by  . 
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The  l8t  presents  the  folbwmg  case  :  ^Ma.  Iv.  Co, 

oir  Alkxam- 

The  execution  of  the  policy  was  admitted.     The  veiascl        ""^ 
was  of  the  value  insured,  and  belonged  to  the  plaintiffs,  J.  aks  J.  H. 


Tucker. 


forfeiture,  in  the  case  of  a  personal  chattel,  begins  from  tuit,  #«- 
zure,  or  conviction  t  and  has  no  relation  bttck  ;  for  *'  the  o'wner  may  at 
any  tine  retake  the  goods  waivedj  if  they  are  not  seized  by  the 
king,  or  the  lord  of  the  manor ;  for  the  lor(t  9  property  begins  from  the 
seizure/'  5  Bac.  517.  Kitohen,  82. 

This  case  is  conclusive  against  Mr.  Hollingsworth's  argument, 
that  this  question  is  a  question  of  property  only,  since  it  proves  tliat 
pio|>crty  onl^  begins  from  the  seizure,  which  cannot  be  lawfully^ade 
to  afiect  an  intermediately  vested  right  of  a  third  person. 

3,.  The  relation  of  executions  at  common  law,  and  since  the  sta- 
tute—K^onsidering  this  case  as  one  between  the  government  and  the 
claimant,  from  analogy  to  cases  of  the  King's  precedency  in  execu- 
tion. 

By  the  statute  of  33  If.  8,  e.  9.  it  is  enacted,  that  if  any  suit  be 
commenced  or  taken— or  any  process  awarded  for  the  recovery  of 
any  of  the  King^s  debts,  then  the  same  suit,  or  process,  shall  be  pre* 
,  ferred  before  any  person  or  persons. 

And  as  to  the  King's  execution  of  fl;ood8,  the  same  relates  to  the 
time  of  awarding  thereof,  which  is  the  tette  of  the  writ ;  as  it  was  ' 
in  the  case  of  a  common  person  at  common  law.    2.  Bac  .734. 

Now  to  apply  this  doctrine  to  the  case  before  the  court,  and  even 
admitting  to  this  libel  the  same  extent  of  relation  as  is  admitted  ac 
common  law  upon  the  Kinr's  execution  against  pei^onal  chattels, 
Wnd  as  to  real  and  personal  by  the  above  recited  ataiule^  will  it  over- 
VeacK  the  sale  to  Captain  Norman  I 

It  is  generally  agreed  that  an  execution,  exrcu/e^  though  poeterior 
to  the  time  to  which  the  King's  extent  relates,  bars  the  King's  pri- 
ority—and m  the  case  of  Leckmere  ^,  Tkorowgood^  3  Mod.  336. 
Comb.  123,  'it  was  holden  that  if  the  Kin^s  extent  be  sued  outpos- 
tenor  to  a  judgment  recovered  by  the  subject,  and  writ  of  execution 
th/sreon  delivered  to  the  sheriff^  though  not  executed,  the  King  shall 
be  postponed— ^or  the  property  of  the  goods  is  changed  by  the  subjects 
execution. 

Here  then  we  advance  one  step  farther  in  restricting  the  doctrine 
of  relation,  as  it  applies  to  individual  interests.  It  is  presumed  that 
the  principles  of  relation  upon  executions  since  the  statute,  arte  to» 
familiar  to  require  any  reference  to  adjudged  cases. 

The  case  of  Roberts  Cf  Withered^  as  reported  by  Salkeldy  and 
copied  by  Bacon,  iB  in  these  words :  "  By  the  act  of  navigation,  13 
Car.  %  cap.  18,  certain  goods  are  prohibited  to  be  imported  here» 
under  pain  of  forfeiting  thrm,  one  part  to  the  King,  aaother  to  him 
or  ihem  that  wiU  inform^  seize,  or  sue  for  th*  same." 

VoL  UL  3  A 
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Ma.  Ik.  Co.  ^thc  defendants  in  error)  who  were  British  subjects,  resi- 

^'  Dw"^""  ^°^  **  Alexandria.     The  vessd  was  navinted  under  a 

V. '        British  register,  and  had  sailed  from  Alexandria  for 
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It  was  ftdjudgcd  that  in  thia  eaie  the  subject  may  brinr  detinue 
for  such  gocNcla;  at  the  lord  may  have  replewn  for  the  goooa  of  hia 
villain  distrained ;  for  the  Mnging  if  the  actien  veHe  a  ptopertjf  in  $he 
piahtiff.  When  this'  case  was  first  referred  to  by  Mr.  Harper,  I  con« 
aidered,  as  I  believe  he  and  the  other  counsel  did^  that  h  came 
nearer  to  the  case  before  the  court,  than  any  which  occuired  in  their 
researches.  On  a  careful  examination  of  that  case,  I  now  think  it 
will  be  found,  not  to  besr  6n  the  point  now  to  be  d^ided. 

In  the  first  case  it  may  be  observed,  that  the  case  aa  reported  does* 
not  aflbrd  any  ground  to  presume  tliat  any  other  person  than  he  who 
unlawfully  im}x»rted  the  goods  was  interested  in  that. suit;  but  on 
the  contrary  it  is  presurowle  that  it  was  a  suit  against  the  ori^nal 
importer.  In  tliat  case,  the  question  of  relation  could  not  have  arisen, 
since  it  was  utterly  unimportant  to  the  plaintiflT  and  to  the  defend- 
ant, whether  the  plaintiifrecovered  by  a  title  Which  related  to  hia 
writ,  or  to  the  time  of  the  importation.  And  fiirth^r  it  is  to  be  re- 
marked, tliat  the  question  in  that  case  seems  to  have  beenonly.upon 
the  form  of  action.  It  was  tietinue  which  is  founded  on  Rupert}  g 
and  all  that  that  case  decides  is,  that  in  a  case  of  specie  fi>rieitai«, 
the  bringing  of  a  suit  vests  a  property  in  the  plaintiff  sufficient  -to 
sustain  that  ybnn  ofmetionf  for  the  case  to  which  it  is  likened,  and 
on  ^'hich  the  decision  rests,  is  express'  to  show  it  di^s  not  relate  to 
the  intereete  of  others;  for  says  the  book,  "in  this  case  the  subject 
may  bring  detinue  for  such'  |;oods— ^<u  the  lord  may  have  replevin  Jw 
,,the  gMe  of  hie  viliain,**  which  case,  as  I  will  show,  goes  not  only 
to  the  form  of  action,  but  to  the  lilll  length  of  this  case.  I  will  resd 
that  case.  [Vide  Uttletan^  eection  177,  with  Lord  Coke's  eommept 
thereon.]  So  in  this  case  the  ship  ^as  liable  to  forfeiture  and  might 
have  been  specificAtty  recovered  from,^;;fHDn  by  the  government,  Sr 
any  prosecutor  un^er  its  laws,  before  nbona  fide  alienation  by  him ; 
but  if  they  have  waited  imtil  such  alienation  by  him ;  and  a  third 
person  hxs  honestly  bought  and  paid  for  the  property,  they  mav  be 
answered  in  the  language  of  Littleton^  \"  that  it  shall'  be  adjuajg^d 
their  fbllv  that  the;^  did  not  enter  when  the  offender  was  in  posses- 
sion ;"  for  accordmg  to .  Lord  Cote,  before  8^<;h*  seizure  they  had 
neither  jw  in  re,  nor  jue  ad  rem,  but  only  a  right  ffr  « ae,  which  I  under- 
stood to  be  Lord  Cokt^e  poteibility  above  referred-  to.  From  all  these 
cases  and  principles  I  infer  that  the  relation  of  the.  forfeiture  tp  the 
time  of  the  off*ence,  in  cases  of  tresson  and  felony,  especiallv  by  self- 
murder,  is  peculiar  to  those  cases ;  that  in  cases  of  forieiture  of 
chattels,  the  lelation  is  only  to  the  time  of  eonvicfron-^hat  the  for- 
feiture to  which  a  party  is  subjected,  bv  statute,  of  a  personal  chat- 
tel, must  be  construed  with  relation  to  tXe  eontiwnaue  tf  hit  otmerthip 
m  that  chattel  at  the  time  of  conviction ;  and  cannot  be  prosecuted 
in  rem  to  affect  a  ^<ma/d!?  piircliaser  for  a  valuable  consideration » 
and  this  construction  I  think  not  only  warranted  by  the  statute  on 
vhich  this  suit  is  founded,  and  which  speaks  of  a  reoove*y  of  the 
value  ;0f  the  ship,  but  also  by  sduna  legal  principles.  The' 
valif^,  can  only  be  recovered  against  the  actual  Mwnder,  -sadneTcr 
lh>m  a  bwafide  holder^  for  against  the  offender -H  is  tytnktm 
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Kingston^  in  June,  1801,  withacargp*  consigned  to  Ma.  Iv.  C». 
Bryan,  Ic  Co.  in  Jamaica,  who  were  instructed,  by  a  •'  AisxAii* 
letter  from  the  plamtiffs,  to  sell  the  vessel  and  remit  the       ^^^^ 

J.   AVD  J.  H  « 

Tpckbr. 
at  the  time  of  the  offenee ;  eren  aipmst «  maiaJSdt  holder  it  is  only 
of  tA«  tkinf^,  be  the  Ttlae  of  tha^  thing  greater  or  Uet.  itaay  holder 
bona  JUle  was  liable  because  of  his  possession,  he  would  not  he  the 
less  so  aiVer  he  had  parted  with  liis  possession  ;  but  he  might  be 
made  answerable  fbr  tae  Talue  of  the  thing  in  tlie  same  mamier  as 
if  the  possession  continue  with  himf  but  even  where  he  was  not 
strictly  a  bona  JSde  holder,  the  remedy  is  lost  if  hb  possession,  ie 
gone.  And  it  is  bat  just,  when  two  remedies  are  given  to  pui^ish  an 
offence,  one  of  which  shows  a  plain  intent  of  the  legislature,  that  it 
shall  foUow  the  offender  personally,  or  in  his  personal  interests,  so 
to  construe  the  otlier  remedies  as  not  to  permit  diem  to  be  extended 
to  involve  others  who  are  whollT;.  innocent,  in  the  saane  degree  of 
pUBi4hment  as  would  attach  to  the  responsible  offender. 

The  argument,  that  Brown,  bj  bis  fidse-sweaiing,  subjected  ths 
S)4p  to  forfeiture  de facto,  and  that  no  alienation  hj  him  could  vest  a 
better  title  in  the  vendee  than  the  vendor  possessed}  and  that  as  he 
held  the  ship  sul:gect  to  forfeiture,  so  any  bolder  under  him,  or 
through  him,  must  take  subject  to  that  forfeiture,  is  certainly  a  strong 
«ne. 

The  general  prisetple  is  ondoubtedly  tmc,  that  a  derivative  titto 
cannot  De  better  than  the  original  from  which  it  is  derived  i  but  it 
ie  only  true  as  s  §merqi  nrinciple ;  and  the  exceptions  to  its  operation 
,sre  those  op  which  1  rely  to  warrant  mv  construction  of  the  statute 
in  providing  for  a  recovery  of  the  wdue  or  the  ship,  as  well  as  to  show 
that  in  some  instances  he  who  has  no  title  at  all  may  yet  transfer  a 
valid  one  to  personal  chattels. 

Robbery  can  give  no  title  to  goods,  and  upon  conviction,  there  is 
a  judgment  of  restitution,  acccwding  to  the  sutute,  which  6xes  the 
remedy  against  any  person  in  possession  at  the  time  of  the  roimic- 
tiom  f  and  this  is  by  the  express  provision  of  positive  law.  Vet  the 
owner  of  goods  stolons  who  has  prosecuted  the  thief  to  conviction^ 
cannot  recover  the  value  of  his  goods  from  a  person  who  has  ipur- 
chased  and  sold  them  again,  even  with  notice  of  the  theft,  he/'ore 
cop/viction.  And  if  the  owner  of  goods  loses  them  by  a  fraud,  and 
not  tLfelott^f  and  afterwards  convicts  the  offender,  he  is  not  entitled 
to  restitution,  or  to  retain  tl^em  agunst  a  person-<-e..g.s  pswn^ 
broker,  who  has  fairly  acquired  tt,  sew  right  of  property  in  them. 

.  t  If,  therefore,  he  who  hath  bo  title  at  all,  may  in  some  c^ses, 
nevertheless,  give  a  legal  right;  a  fortiori  he  who  holda  by  a  title 
defeasible  only  within  a  limited  time,  (for  by  the  statute  ctf  limita- 
tion, the  prosecution,  in  cases  like  the  present,  mast  be  vrithin  three 
years)  may  transfer  a  good  title  to  a  fair  purchaser  for  a  %aluu6U 
eoruideration. 

The  language  of  Blackstone  is  very  emphatic :  <'  ihe  ziglit  «tf 
proprietors  of  personal  chattels  is  preserved  from  being  divested, 
only  so  far  as  is  csnsisUnt  with  that  other  necessary  policy,  ihai 
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proceeds.  The  ve^scj  was  commanded,  oatensibly,  by 
Boaz  Bell,  but  really,  by  Eli  R.  Patton,  who  also  went 
as  supercago,  with  orders  to  sell  the  vessel  at  any  rate  ; 


purchasers  bona  Jlde,  in  a  fair,  open,  and  regular  manner,  should 
not  be,  afterwards,  put  to  difficulties  by  reason  of  the  previous 
knavery  of  the  seller." 

The  statute  provides,  that  in  case  of  a  wilful  false  oath  in  any  of 
the  matters  required,  previous  to  the  obtaining  of  the  registry, 
V  there  shall  be  a  forfeiture  of  the  ship  or  vessel,  together  with  her 
tackle,  apparel  and  furniture,  in  respect  to  which,  the  same  shall 
have  been  made,  or  the  value  thereof  to  be  recovered,"  &c. 

It  seems  to  me,  to  be  the  plain  and  just  construction  of  this  stA- 
tute,  that  the  wilful  false  sweanng  does  not  ex  directo  produce  a 
forfeiture  of  the  ship.  The  forfeiture  is  alternative,  either  of  the 
thip,  or  the  value  of  the  ship,  at  the  election  ^S  the  government  or 
X^ersons  suing  ;  but  not  of  both  the  ship  and  the  value. 

If  the  government  had  recovered  the  valne  from  Brown,  there 
would  have  been  an  end  of  proceeding  against  the  ship.  And  if  the 
pftence  charged  against  Brown,  only  pnxiuces  a  specific  forfeiture 
by  a  «u^e7«en/ election,  the  argument  is  cogent,  that  the  relation 
consequent  upon  that  election,  should  be.  restricted  by  the  genend 
rule,  that  it  snail  not  overreach  an  antecedent  equity  ;  and  conclu- 
sive,  that  Brown'^s  title  was  not  forfeited  t^  facto,  but  forfeitable  only, 
and,  therefore,  witliin  the  principles  of  the  cases  of  villainage,  and 
waived  goods,  before  relied  on  by  me,  and  expressly  by  Biackitone, 
2  Com.  431. 

Further,  the  forfeiture  is  of  the  ship  or  tfie  value.  1  have  con- 
strued this  clause  somewhat  differently  from  all  the  counsel,  and 
though  this  circumstance  produces  doubts  of  its  correctness,  yet 
as  it  has  weiglit  with  me,  and  minds  of  less  comprehension  may 
sometimes  embrace  truths,  which  may  escape  superior  understand* 
ings,  r  think  it  my  duty  to  mention  it.  It  is  this.  That  the  ship  is 
not  liable  to  forfeiture  in  the  hands  of  any  holder,  other  than  the 
persons  false-swearing,  in  any  case  but  where  such  holder  would 
be  liable  to  a  suit  for  the  value. 

The  words,  thattliere  shall  be  a  forfeiture  of  the  ship,  &c.  or 
of  the  value  thereof,  to  be  recovered,  with  the  costs  of  stlit,  of 
the  person  by  whom  such  oath  or  affimmtion  shall  have  been  made, 
plainly  show  the  intent  of  (the  legislature,  that  the  penalty  and  pun» 
ishment  should  attach  to  the  offender  only.  **  To  be  recovered  of 
the  person,**  both  grammatically  and  legally  relate  to  the  object  to  be 
recovered,  to  wit,  the  ship,  or  the  value  thereof;  and  to  Xheperton 
from  vjhomf  and  from  whom  only,  the  one  or  the  other  is  to  be  re- 
covered. 

The  guilt  of  false -swearing  forfeits  only  such  interests  as  the 
offender  possessed ;  for  by  the  express  provision  of  the  IGth  sec* 
tion  of  this  statute,  the  rights  of  an  innocent  and  unoffending  owner 
are  exempt  from  forfbiture  ;  and  the  words  of  the  statute  whipb 
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but  if  not  sold,  to  return  to  Alexandria,  with  the  pro- 
ceeds of  the  outward  cargo.  Bryan,  &  Co.  used  their 
best  endeavours  to  sell  the  vessel,  but  without  effect,  and 


connect  the  recoverj  i^rith  the  forfeiture  in  this  case,  exclrie  the 
idea  of  any  recovery  ironi  an  innocent  holder.  Exprefio  uniut  etf 
txduth  alterhu. 

If  the  ship  is  forfeited  hy  the  sole  act  of  the  false-swearing,  tlien 
she  is  equally  foHeitcd,  notwithstanding  there  may  have  been  fifty 
fair  transfers  in  public  market.    Every  particular  sale  would  be  a 

E articular  conversion,  and  every  one  through  whose  hands  she  may 
ave  passed,  might  be  sued  for  tfie  value  of  the  price ,-  but  the  statute 
says,  that  the  value  shall  onij  be  recovered  of  the  oficnder  himself. 
A  party  having  fairly  obtained  and  fairlv  lost,  or  departed  with  his 
possession,  would  not,  in  such  case,  lie  liable  for  the  thing  or  its 
value.  3  Can,  Big.  359.  2  T.  R.  750.  If  not  liable  when  his  pos- 
session has  honestly  ceased,  neither  can  he  be  made  so  when  it 
honestly  ciintinues,  since  his  own  act  cannot  vary  his  responsibility. 

Does  reason  or  policy  require  a  different  construction  ? 

The  government  prohibits  an  act  under  a  penalty  against  the  party 
offending.  They  say,  We,  for  tliis,  forfeit  the  thing  iii  respect  to 
which  you  have  sworn  falsely,  if  it  continues  in  existence,  lind  is 
yours ;  but  if  lost,  or  destroyed,  or  other  persons  innocently  ac- 
quire new  rights  in  that  thing,  your  griilt  shall  still  be  punished  ; 
if  annihilated,  if  sold,  pay  the  value  ;  if  you  have  fraudulently  im- 
paired the  thing,  pav  the  value.  The  one  or  the  otlier  shAl  be 
recovered  of  you,  otjon  the  guilty  party.  But  this  prohibition  con- 
tains no  threat  of  punishment  agtiinst  an  innocent  holder. 

No  inconvenience  arisen  from  this  construction.  A  purchaser 
can  only  look  to  the  face  of  the  documents,  to  the  records  of  title 
which  the  law  requires  for  th'is  species  of  property.  The  know- 
ledge of  the  cause  of  forfeiture  rests  generally  in  the  bosom  of  the 
offender ;  and  the  law  can  never  reqiure  of  a  purchaser  to  esamine 
into  the  secrets  of  the  heart 

It  is  more  the  interest  and  policy  of  government  to  increase  its 
wealth  and  strength  by  the  employment  of  its  ships  in  trade  and 
commerce,  than  to  augment  its  revenues  by  forfeitures.  It  there- 
fore wisely  protects  the  interests  of/air  ship-holders  from  forfeiture 
for  the  crimes  of  others,  while  it  carefully  provides  for  the  punish- 
ment of  flraudulent  contr!iventions  of  its  laws.  Protection  is  not>  by 
this  construction,  afforded  to  g^ilt  or  fraud  ;  it  is  only  a  shield  for 
innocence. 

The  remedy  remains,  as  it  otight,  against  him  vtho  committed  the 
offence.  Government  cannot  be  deprived  of  its  forfeiture  by  any 
fraudulent  alienation.  Such  a  sale  would  be  void.  Skinner^  Z57, 
yones  V.  Aehhufit.  3  Co,  Twine^t  cate.   2  £l.  Com.  421. 

The  pos-.ession  is  legally,  and  to  effectuate  the  statutory  pro- 
vision, still  in  the  vendor.    Indeed,  alVthe  reasoning  on  this  sub- 
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If  A.  Int.  Co.  could  get  Be  oflRsr  for  her,  either  before  or  after  she  smled 
•'  ^"^^*'  from  Kingston.  Having  taken  in  ten  tierces  of  coffee,  tqc 
property  of  tlie  plidntiffs,  to  be  delivered  at  Alexandria, 
she  cleared  out  at  the  custom-house,  in  Kmgiton,  on  the 
10th  of  August,  1801,  for  the  port  of  Alexandrkv  with 
intention  to  sail,  on  tluit  day,  with  convoy  then  lying 
at  I^ort  Royaly  but  which  convoy  did  not  sail  imtil  the 

mh. 

While  waiting  for  convoy,  freight  was  tiered  to  Bal- 
timore, and  the  master,  having  obtained  a  permit,  and 
made  a  port  entry,  discharged  his  baDast^  and  took  on 
board  twenty. hogsheads  and  ten  tierces  of  sugar,  for  that 
port,  and  signed  biBs  of  lading  accordingly ;  but  thia 
caused  no  delay  as  to  the  time  of  his  sailing,  as  he 
waited  for  convoy  ;  it  being  known  that  several  Spanish 
cnusers  were  hoverin^^  on  the  coast  of  Jamaica.  On 
the  17th  she  sailed  for  Bsdtimore,  with  intention  to  go 
first  to  Baltimore,  and  from  thence  to  Alexaodria. ,  On 
the  22d,  whilst*  sailing,  in  the  usual  course,  from  Kings- 
ton to  Baltimore,  and  Alexandria,  she, was  captured,  by  a 
Spanbh  vessel,  as  prize,  and  all  her  men  were  taken  out 
by  the  Spaniards,  excepting  Bell  and  one  other.  In  less 
than  three  days  she  was  recaptured  by  a  British  8k>op  of 
war,  and  carried  back  to  Kingston  on  the  26th  of  Au^ 
gust,  where  she  was  libelled  for  salvage* 


}ect  19  contained  in  two  axioms  of  the  cvril  law^  to  which  this  court 
may  be  allowed  to  refer,  /x  rem  actione  tenttur  qm  dUo  detiit 
pouidere.  Zouek,  Elem.  197*  Et  cUupiandof  qitod  fieri  non  debet, 
f actum  vakt  /  firnwm  et  prokum  quod  eit  iwiafiae,  hnptobatut  tmtem 
quod  9it  malafideyel  dtdo,  Zauck,  Elem,  41. 

If  a  contraiT  consttnction  prcTails,  government  may  hare  greater 
security  for  a  few  specific  penalties  {  but  it  is  at  the  expenft  of  the 
interests  of  commerce,  and  the  security  of  all  abip-htuders. 

I  do  therefore  order  and  decree,  that  tlie  libel  in  this  case  Bled 
shall  stand  dismissed,  and  that  the  sbip^  Ike.  be  restored  to  the 
claimant. 

Biit  as  the  ease  involved  questions  of  great  diflficuHyy  upon  whkh 
eminent  counsel  hare  differed  in  opinion*  and  judges  may  difieri, 
and  it  was  proper,  in  everjr  view  of  the  case»  to  put  those  question* 
in  a  course  df  legal  adjudication,  I  shall  certify  prd^able  ttause  of 
seizure,  and  decree  restitution,  without  co«ts 
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Therate  of  salvage,  in  cases  of  reeapture,  is  fixedTby 
British  statutes,  and  does,  not  exceed  ^one-eighth  of  the 
vtdue,  at  the  port  of  adjudication* 

Bryan,  and  Co.  as  agents  of  Patton,  put  in  a  daim  in 
hehajfof  the  uvtderwrtttrs  ;  alleging  that  die  vessel  had 
been  abandoned  to  them. 

The  vice^admindt^  court  decreed  restoratym,  on  pay- 
ment of  one-eighth  for  salvage,  and  full  costs ;  and  direct- 
ed the  vessel  to  be  sold,  to  ascertun  the  true  value,  unless 
it  could  be  othei^ise  agreed  upon* 

The  daimant  used  no  endeavours  to  agree  widi  the 
captors,  as  to  the  true  value  of  the  vessel*  and  cargo, 
otherwise  than  by  a  sale;  and,  on  the  1st  of  Octol^r, 
sh^  was  sold  for  915  dollars,  and  the  ten  tierces  of  coffee 
were  purchased  by  Patton,  for  the  plaintiffs,  at  the  price 
of  1,000  dollars.  The  costs,  sharges,  andcotiUnissions^ 
amounted  to  909  dollars,  and  the  salvage  to  239  dol- 
lars. The  agents  of  the  plaintiffs  were  content,  and 
satisfied  with  the  mode  of  ascertaining  the  value  by 
sale,  and  did  not  apply  for  an  appointment  of  appraisers 
to  ascertsdn  the  value- 
On  the  24th  of  September,  1601,  when  the  abandon* 
ment  of  the  vessel  was  made,  by  Bell  and  Patton,  she 
was  safe  in  the  harbour  of  Kingston,  but  liable  for  s.al* 
vage ;  and  the  value  of  the  ten  tierces  of  coffee,  was 
sumcientto  pay  the  salvage,  and  all  costs  and  charges. 

The  register  was  lost  by  the  capture  and  recapture, 
and  has  never  been  found.  The  plaintiffs  could  not,  ac- 
cording to  the  laws  of  Great  Britain,  obtain  a~new  Bri- 
tish register,  while  they  <»ntinued  td  reside  out  of  the 
British  dominions. 

Baltimore  is  not  in  the  direct  course'  from  Kingston 
to  Alexandria,  after  a  vessel  has  entered  the  Chesapeake 
Bay. 

The  plamtifis  received  information  of  the  capture,  and 
recapture,  at  the  same  time,  in  a  letter  from  Bryan, 
Sc  Co.  dated  25th  of  September,  1801,  which  also  men* 
lions  the  sale ;  but  it  did  not  appear  at  what  time  the 


S&8  SUPREME  COURT  U.  S. 

*^^-|»-  Co-  plaintiffs  received  that  kttcr.     On  the  26lh  of  Novem- 
*'  DafA^"'  ^^^  ^^^y  ^^*^^^^  ^  aban4on  the  vessel  to  the  underwri- 
V.  tcrs,  who  refused  the  offer.     Upon  this  state  of  facts,  the 

J.  A  WD  J.  H.  defendants  moved  the  court,  to  instruct  the  jury,  not  to 
Tdckzr.      find  a  verdict  for  a  total,  but,  at  most,  for  a  partial  loss, 
which  instruction  the  court  refused  to  give,  and  the  de- 
fendants took  their  bill  of  exceptions. 

The  second  bill  of  exceptions,  did  not  vary  the  mate- 
rial fftcts  above  stated,  but  alleged  that  the  vessel  sailed 
from  Kingston,  with  an  intention  of  going  to  Alexan- 
dria, but,  also,  with  an  intention  of  touching  first  at 
Baltimore,  and  there  delivering  part  of  her  cargo,  and 
from  thence  to  Alexandria.  That  while  prosecuting  her 
voyage,  with  that  intent,  and  while  in  the  direct  course, 
both  to  Baltimore  and, Alexandria  and  before  she  arrived 
at  the  dividing  pointy  between  Baltimore  and  Ale  xandria, 
she  was  captured,  &c.  Whereupon,  the  plaintiffs  prayed 
the  court  to  instruct  the.jury,  that  there  was  no  deviation 
at  the  time  of  the  capture,  and  that  the  voyage  insured, 
was  actually  commenced ;  which  instruction  the  court 
gave  as  prayed,  and  the  defendants  took  their  second  bill 
of  exceptions. 

The  third  exception  was,  to  the  refusal  of  the  court  to 
instruct  the  jury,  th^t  the  loss  of  the  register,  by  means 
of  the  capture,  and  recapture,  was  not  sufficient,  in  law, 
•to  defeat  the  voyage  ;  but  that  the  loss  of  that  document, 
might  be  supplied  by  special  documents  of  public  officers, 
setting  forth  the  circumstances  of  the  loss,  so  that  the 
vessel  might  have  prosecuted  that  voyage,  without  seiz- 
ure and  confiscation,  under  the  laws  of  Great  Britain, 
for  want  of  a  British  register. 

E.  J.  Lee^  for  the  plaintiffs  in  error. 

'1.  The  voyage  insured  was  never  commenced ;  and 
the  vessel  was  not  in  the  prosecution  of  that  voyage,  ai 
the  time  of  her  capture. 

2.  The  plaintiffs  cannot  recover  for  a  total  loss.  If 
there  was,  in  fact,  a  total  loss,  it  was  caused  by  the  mis- 
conduct, or  neglect,  of  the  plaintiffs,  or  their  agents,  in 
Aotdomg  the  best  in  their poiver^  forall  concerned. 
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^  3»  The  plaintiffs  had  not  a  right  to  abandon  ^t  the  Mi..  Iv.  C^. 
time  when  thev  offered  to  abandon.  ^'  Albxaw- 

PBIA 
V. 

4.  The  lo^s  of  the  register  was  not  equivalent  to  the  J.  ahd  J.  H. 
loss  of  the  vessel.  Tockee. 

5.  Tlie  not  communicating  to  the  underwriters,  the 
intention  of  going  to,  or  toucliing  at,  Baltimore,  was 
such  a  conce^ment  as  vacated  the  policy. 

1st.  Was  there  an  inception  of  the  voyage  insured  ? 

I'he  contract  of  insurance  is  founded  on  good  faith, 
and  must  express  the  intention  of  the  contracting  par- 
ties. The  object  of  a  policy  is,  to  reduce  to  cer- 
tainty, and  to  preserve  unaltered,  what  each  party  en- 
gages to  perfonn.  The  voyage  insured,  must  be  truly 
and  accurately  described,  as  to  the  time  and  place  at 
which  the  risk  is  to  commence,  the  place  of  departure, 
and  the  place,  or  placeSy  of  destination. 

Every  circumstance  relating  to  the  voyage  must  be 
stated  with  the  greatest  regard  to  truih.  When,  there- 
fore, it  is  intended  that  the  vessel  shall  touch  at  an  in- 
termediate port,  or  ports,  it  must  be  stated  in  the  po- 
licy.    Marshall  on  Insurance^  227. 

This  minuteness  of  description  must  have  for  its 
object  the  protection  of  underwriters,  from  thosb 
frauds  to  which  they  are  exposed,  by  their  unfavoura- 
ble situation  for  obtaining  correct  information.  But 
this  object  will  be  defeated,  if  the  insured  are  not  bound 
to  commence  and  prosecute  the  voyage  described  in 
the  policy. 

The  voyage  insured  was  from  Kingston  to  Alexan* 
dria.  The  vessel  was  bound  to  sail  directly  to  A!ex- 
andria,'  as  her  only  port  oi  destination^  with  all  conve- 
nient dispatch,  in  the  regular  and  usual  course  from 
the  one  place  to  the  other.  If  she  sailed  with  a  drter- 
mination  to  go  first  to  Baltimore,  and  there  deliver  a 
cargo  of  30  hogsheads  of  sugar^  and  afterwards  to 
come  from  Baltimore  to  Alexandria,  she  did  not  com- 

Vol.  III.  3  B 
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***  A^'  ^^'  ni®^cc,  and  was  not  lost  in  the  prosecution  of  the  voy- 
*'  »J^^*"  *g^  described  in  the  policy.     If  the  voyage  commenced 

was  not  in  every  respect  the  same  with  that  insured,  the 

underwriters  are  not  liable. 

The  voyage  commenced  was  not  a  voyage  from 
Kingston  to  Alexandria,  but  a  voyage  from  Kingston 
to  Baltimore,  and  from  Baltimore  to  Alexandria* 

It  is  an  uncontroverted  principle  of  marine  law,  that 
if  the  voyage  is  changed^  or  not  performed  in  the  man* 
ner  described  in  the  policy^  the  policy  does  not  attach* 
This  principle  is  established  Hv  the  case  of  Wooldridge 
v.  Boy  dell  J  Doug.  16. 

This  is  hot  a  case  of  deviation^  but  oi  non^inception. 
In  cases  of  deviation  the  termini  are  the  same.  But 
it  is  'immaterial  whether  the  termination  of  the  voyage 
commenced  is  the  same  with  that  insured^  when  the 
vessel,  in  fact  and  in  truth,  sails  directly  for  a  port  no( 
mentioned  in  the  policy,  nor  conteniplated  by  the  par- 
ties at  the  time  the  insurance  was  made.  If  the  vessel 
in. this  case  had  commenced  a  voyage  for  Baltimore, 
but  with  an  intention  to  jtouch  at  Alexandria,  in  her 
way  to  Baltimore,'  it  would  not  have  been  the  voyage 
insured.  So  if  the  captain  was  under  m  engagement, 
when  he  sailed  from  Jamaica,  to  go  to  Baltimore  at  all 
events^  before  he  came  to  Alexandria. 

The  termination  of  the  voyage  commenceid  was^a/- 
timore  and  Alexatidria.  The  vessel  was  obliged  to 
come  to  both  places.  The  termim  oi  iht  voyage  were 
noi  those  described  in  the  policy. 

The  necessity  of  commencing  and  performing  the 
prendee  voyage  described  in  the  policy,  is  further  proved 
by  the  opinion  given  in^  the  cz%t  oiBeatson  y.Haworth^ 
6  T*  R.  531,  where  it  is  decided,  that  if  a  vessel  is 
insured  to  several  ports,  she  must  pursue  the  order  ia 
which  the  places  are  named  in  the  policy. 


In  the  case  of  Way  v»  Mo£^liani^  2  T.  R.  30,  the 
question  was,  whether  the  policy  ever  attached ;  and, 
if  it  did,  whether  it  was  not  discharged  by  the  vessel's 
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not  sailing  upon  the  precise  vqya^  insured.  The  case  Ma,  Iv.  €•. 
was  this :  a  ship  was  insured  "  at  and  from  the  20th  of  *"  ^^^^^' 
October,  1786,  from  any  ports  in  Newfoundland  to 
Falmoudi,  or  her  ports  of  distharge  in  the  channeL^' 
On  the  1st  of  October  the  ship  left  Newfoundland,  and 
went  to  the  Banks^  fished  ^ere  until  ihe  7th,  and  then 
sailed  from  the  Banks  to  England ;  and  on  the  30th  of 
November,  while  in  the  direct  track  from  Newfound- 
land to  EngUiDlf  she  was  lost.  She  left  Newfoundland 
for  the  Banks  long  before  the  policy' attached,  and  al« 
though  on  the  aoth  of  October  she  was  in  the  direct 
course  from  Newfoundland  to  England,  and  so  conti* 
nued  until  she  was  lost,  yet  because  she  sailed  from 
Newfoundland  with  an  intention  of  going  to  the  Banks, 
and  from  thence  to  England,  and  actually  carried  that 
intention  partially  into  effect;  it  was  determined  that 
the  policy  did  not  attach,  and  that  the  voyage  insured 
was  not  commenced*  The  partial  execution  of  the 
intent  cannot  vary  the  principle,  and  was  not  relied 
upon  in  that  case. 

BuLLER^  J.  asud,  **  The  first  is  the  substantial  ground, 
namely,  that  the  policy  ntoer  attached  at  alL  Where 
a  policy  is  made  ia  such  terms  as  the  present^  to  insure 
a  vessel  from  one  port  to  another,  she  must  have  sailed 
on  the  voyage  insured^  and  not  on  any  other.  The 
voyage  insured  is  from  a  port  in  Newfoundland  to  Eng-> 
landy  whereas  the  vessel  sailed  to  the  Banks^  which  was 
a  different  voyage.  This  point  has  been  already  de« 
cided  by  the  case  of  WooUridge  v.  BoydeUy  Where  it 
was  held,  that  if*  a  ship,  insured  for  one  voyage,-  sail 
upon  another,  although  in  the  same  track  fuirt  of  the 
wayy  and  she  be  taken  before  the  dividing  point  between 
the  two  voyages  J  the  policy  is  discharged*  That  waa 
m  stronger  case  than  the  present,  for  there  the  very 
intention  of  sailing  upon  a  voyage  different  from  that 
insured,  vacated  the  policy." 

The  actual  sailing  to  ii  port  is  only  one  mode  of 
proving  the  sailing  with  an  intention  of  going  to  that 
port.  If  the  intention  is  proved,  it  is  not  material  bf 
what  means.  Marshall j  406, '  (note.)  If  the  voyage  is 
changed^  the  policy  is  vacated. 
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Ma.  Iv.  C<i.       a  voyage  may  be  changed  by  taking  on  board  a  con« 

*^'  M*i"^*'  signmctot  to  a  different  port ;  and  the  consignment  will 

y.  be  evidence  of  the  change.     Or  it  may  be  changed  by 

}.  Avo  J.  q.  varying  the  plan  of  the  adventure  before  the  com- 

TucKKR.  ^  mencement  of  the. risk  ;  but  a  deviation  takes  place  in 

the  execution  of  the  original  plan.     Therefore,  an  in* 

tention  to  alter  the  voyage  will  destroy  the  contract* 

Millar^  431. 

To  vary  in  the  smallest  particular  from  the  original 
plan  of  the  voyage,  constitutes  an  alteration.  Millar^ 
392. 

In  the  present  case  the  plan  of  the  voyage  was  fixed 
by  the  policy,  and  on  the  10th  of  August  the  vessel 
had  aerially  cleared  out  with  an  intent  to  pursue  it ; 
after  which,  she  discharged  her  ballast,  and  took  in 
30  hogsheads  of  sugar,  to  be  delivered  in  Baltimore. 
This  not  only  altered  the  original  plan  of  the  voyage, 
but  increased  the  risk  of  capture,  by  increasing  the 
value  of  the  prize. 

The  case  of  Stot  v.  Vaughan^  cited  in  Marshall^  252, 
4  Williams^  casesy  296,  determined  by  LordKenyon^  ia 
in- favour  of  the  underwriters  upon  this  point. 

The  case  of  Ktrvley  v.  Ryan,  2  H.  BL  343,  is  the 
only  one  which  has  the  appearance  of  opposition.  But 
that  case  will  be  found  to  be  unlike  the  present,  in  the 
following  particulars : 

1.  In  Kewlty  CsP  Ryan  the  vessel  sailed  from  Grenada 
for  Liverpool^  which  was  the  voyage  insured,  but  with 
an  intention  to  tottch  at  Cork,  which  was  in  the  usual 
course  from  Grenada  to  Liverpool.  But,  in  the  pre- 
sent case,  the  vessel  sailed  for  Baltimore^  with  an  in- 
tention to  come  round  to  Alexandria  from  Baltimore, 
which  is  not  in  the  course  from  Kingston  to  Alexan« 
dria. 

2.  In  Kewley  v.  Ryan'  the  vessel  intended  only  to 
touch  at  Cork ;  but,  in  the  case  at  bar,  the  vessel 
sailed  on  a  trading  voyage  for  Baltimore.  Stitt  v.  War^ 
delly  2  Esp.  Rep.  610. 


OF  Albxak- 

DRXA 
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3.  The  Eliza  altered  the  plan  of  the  original  adven-  5^^\^^"^^®' 
ture»  by  taking  in  sugar  for  Baltimore';  but  in  Kewlcu 
V.  Ryan  it  docs  not  appear  that  the  original  plan  was         '  v 
chaoged.  J-  akd  J.  H. 

Tucker. 

4.  The  risk  was  increased  by  taking  the  cargo  for 
Baltimore,  but  the  intention  of  touching  at  Cork  did 
not  increase  the  risk. 

Independent  of  these  differences  between  the  two 
cases,  it  is  very  questionable  whether  the  determina- 
tion in  Knvley  v.  Ryan  is  correct  upon  principle.  .  It 
establishes  a  doctrine  which  enables  the  insured  to  de- 
fraud underwriters,  by  making  the  evidence  of  inten- 
tion to  varv  the  voyage,  depend  upon  the  single  testi- 
mony of  tile  master,  which  is  apt  to  bend  to  the  inte- 
rest of  his  employers.  It  too  often  happens,  that  in- 
surance cases  depend  upon  the  same  kind  of  testimony. 

The  case  of  Kewley  v.  Ryan  is  also  in  principle  con- 
tradicted by  that  of  Middlewood  v.  Blakes^  7  T.  R.  162. 
Marshall^  406,  note  (b.) 

2d.  The  2d  point  is,  that  if  the  plaintiffs  are  entitled 
to  recover  any  thing,  they  can  recover  only  for  a  partial 
loss  ;  for  if  an  actual  total  loss  has  happened,  it  has 
arisen  from  the  negligence  and  misconduct  of  the  plain- 
tiffs, or  their  agents,  in  not  doing  the  bcMt  in  their  power 
for  all  concerned. 

llie  consideration  of  this  question  will  involve  that  of 
the  right  of  the  plaintiffs  to  abandon  at  the  time  they 
offered  to  abandon  ;  which  is  the  3d  point  in  the  cause. 

In  many  instances  the  practice  of  abandoning  has  been 
extended  too  far.  The  insured  should  in  no  case  be  per- 
mitted to  abandon,  where  the  effects  insured,  or  the 
greater  part  of  th'eniy  still  exist  and  arc  in  the  power  of 
the  insured. 

The  general  rule  is,  that  the  insured  may  abandon  in 
all  cases  where,'  by  means  of  any  of  the  perils  insured 
against,  the  voyage  is  totally  losty  or  not  worth  pursuing^ 
or  where  the  thing  insured  f»  so  damaged  as  to  be  of 
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o^F^Aisxfv'  li^korno  value  to  At  owner^  or  where  die  salvage  U 

niA     '  ^^f^ifr^y  or  whcfc  what  ia  saved  is  of  less  value  than 

r.'  the  freight,  or  where  further  esqienae  i«  necessary,  and 

J.  AVD  J.  H.  the  insurer  will  not  undertake,  at  all  events,  to  pay  that 

TucKEK.  expense.  ^ 

These  principles  are  declared  in  the  following  cases  : 
2  JSur.  683,  Goss  v.  Withers.  2  Bun  1198,  Hamilton 
v.  Mendez.  7  T.  J?.  421,  Aguilar  v.  Rodger s.  1  X>afl: 
£^.  11,  Aory  V.  StrettelL  Park.  165.  4  WiUiamsUases^ 
Sra,  376. 

.  The  capture  or  arrest  of  a  vessel,  or  any  detention,  is 
frima facie  a  total  lossy  and  immediately  upon  the  cap* 
ture,  or  at  any  time  while  the  capture  continues,  the  in- 
sured'may  ajbandon,  and  give  notice,  -and  thereby  entitle 
himself  to  claim  as  for  a  total  loss.  But  this  must  be 
done  while  the  insured  inows  of  the  continuance  of  the 
capture^  and  not  after  he  has  information  of  the  recovery 
or  safety  of  the  vessel*  M*' Master  v.  ShooWredy  \Esp. 
Rep.  237.    Marshally  494,  501. 

On  the  other  hand,  the  recapture  does  not  necessarily 
deprive  the  insured  of  the  right  to  abandon.  For,  if  in 
consequence  of  the  capture,  the  voyage  is  lost^  or  not 
worth  pursuingy  if  the  salvage  be  verif  high^  or  if  further 
expense  be  necessary,  and  the  insurer  will  nbt  undertsSk^ 
to  pay  that  expense,  the  insured  may  abandon.  There- 
fore the  rule  is,  that  if  the  thing  insured  be' recovered  be- 
fore any  loss  \s  pmd^  the  insured  is  entitled  to  claim  as' 
for  a  total  or  pardal  loss,  according  to  the  situation  of 
the  case  at  the  time  when  he  makes  his  claim.  For  there 
is  no  vested  right  to  a  total  loss  until  the  insured  elects 
to  abandon. 

There  are  two  cases  which  will  be  cited  for  the  de- 
fendants In  error.  Pringle  v.  Hartley^  3  Atk.  195,  and 
Goss  V.  Withers,  2  Bur.  683,  neither  of  which  is  like  the 
pi^esent. 

In  the  case  otPruifley.  Hartley^  the  salvage  amounted 
to  a  moiety  of  the  value  of  the  vessel  insured;  and  there 
was  no  person  present  to^ve  security  or  answer  for  that . 
moiety*. 
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The  case  of  Gdss .  v.  Withers  was  an  insurance  on  the 
ship  and  goods.  One  fourth  of  the  goods  were  thrown 
overboard  to  preserve  the  vessel  and  the  residue  of  the 
€argo.  After  this  the  vessel  was.captured  by  the  French^ 
The  inaiter,  mate  and  all  the  smlors,  except  an  appren- 
tice botf  and  a  kmdsmany  were  taken  out  and  sent  to 
France.  The  ship  remained  eight  days  m  the  hands  of  th^ 
French,  and  was  retaken  by  a  British  privateer,  and  on 
the  1 8th  of  January  was  carried  mto  port  for  adjudication. 
Immediate  notice  was  given  and  an  offer  to  abandon. 

But  before  her  capture,  the  shii>,  in  a  storm,  was  se- 
parated from  her  convoy,  and  disabled 'for  proceeding 
on  her  vbyage,  without  going  into  port  to  reiit;  The  re* 
sidue  of  lier  cargo  was  spoQed  while  she  was  refittine, 
after  the  offer  to  abandon,  and  before  she  could  be  refitted. 
The  salvage  was'  a  moiety  ;  the  master  an^d  mariners 
were  prisoners  ;  the  charter-party  dissolved ;  the  fieig^t, 
except  for  the  goods  saved,  was  lost ;  and  the  voyage  was 
not  worth  pursuing. 

But  the  situation  of  the  Eliza  was  very  different.  She 
tailed  from  Jamaica  on 'the  17th  of  August,  wnk  captur- 
ed on  the  22d,  recaptured  in  less  than  three  days,  and  on 
the  36th  was  brought  into  Kingston^  the  very  port  from 
which  she  had  safled  only  nine  days  before,  and  where 
the  agents  of  the  insured  were.  The  salvage  was  only 
one  eighth^  and  the  coffee  on  board,  belongbg  to  the  plain- 
tiffs, would  have  been  more  than  sufficient  in  value  to  pay 
the  whole  salvage,  and  all  the  charges  and  costs,  which 
did  not  exceed  909  dollars,  even  when  atten4ed  with  the 
costs  of  the  libel,  sale  and  commissions. 

If  they  had  rated  the  vessel  at  3,800  dollars,  the  sum 
insured,  yet  the  salvafipe  would  have  been  only  475  dollars. 

The  point  decided  m  Go49  and  Withers  was,  that  a 
title  to  restitution  caimot  take  away  a  vested  right  to  aban^ 
don  J  if  the  vessel  be  unjit  to  perform  the  voyage. 

There  is  nothing  in  the  record  which  shows  that,  at 
the  time  of  the  recapture,  the£liaa  was'unfitto  perform 
the  voyage. 

The  abandonment  of  a  vessel  is  an  extreme  remedy^ 
wMch  the  iasured  has  in  his  power,  but  which  he  oupit 
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Ma.Jh.^Co.  not  to  be  permitted  to  use,  wh^hehas  another  remedtr 
which  will  completely  indemnify  him  for  the  injury  he 
has  actually  sustakied. 


or  Alexan- 
dria 

V. 
J.    AND   J.    H. 

Tucker.  xhis  case,  We  contend,  ought  to  be  decided  upon  the 

"~  ■  principles  which  governed  that  of  Hamilton  v.  Mend^^ 

2  Bur.  1198.  'I'herethe  ship  %va8  captured  on  the  6ih 
of  May,  by  a  French  privateer,  and  all  her  hands,  ex- 
cepting two,  were  taken  out.  On  the  23d  she  was  re- 
captured by  a  British  ship  of  war,  and  sent  into  a  Bri- 
tish port,  where  she  arrived  on  the  6th  of  June.  As 
soon  as  the  insured  heard  of  the  captuie,  he  wrote  and 
offered  to  abandon  to  the  underwriters.  They  refused  to 
receive  the  abandonment,  but  offered  to  pay  the  salvage, 
and  all  the  losses  and  charges  which  the  insured  had  sus- 
tained Jjy  the  capture.  The  question  was,  whether,  on 
the  56th  June,  the  insured  had  a  right  to  abandon  and 
recover  as  for  a  total  loss..  The  court  decided,  that  he 
had  no  right  to  abandon,  and  that  he  could  recover  as  for 
a  partial  loss  only.  The  principle  of  that^case  is,  that  if 
the  voyage  be  only  temporarily  interrupted,  the  proper- 
ty, upon  the  recapture,  returns  to  the  owner  pledged  to 
the  rccaptor  for  the  amoimt  of  salvage.  This  doctrine  is 
also  stared  in  the  case  of  ]\Jills\.  Fletcher^  Doug".  219, 
and  Thellusson  v.  Fletcher ^  1  Esf.  Rtp.  73. 

Tlie  actual  loss  which  the  insured  sustained,  was  not 
81  total  loss,  until  rendered  so  by  their  own  negligence  or 
misconduct,  or  that  of  their  agents.  It  only  amounted  to 
909  dollars,  including  salvage./  Even  if  the  vessel  had 
beep  valued  at  the  price  insured,  viz.  3,800  dollars,  the 
salvage  (which  by  tftor.  33  Geo.  3,  c.  66,  cannot  exceed 
one  eighth)  would  have  amounted  only  to  475  dollars, 
which  added  to  the  other  expenses,  would  not  have  ex- 
ceeded 1,000  dollars. 

This  sum  ought  to  have  been  paid  by  the  agents  of  the 
insured,  who  had  in  their  possc*ssion  funds  of  their  prin- 
cipal, out  of  which  it  might  have  been  paid.  But  it 
does  not  appear  that  they  made  any  effort,  or  offer  to  pay 
it,  or  to  prevent  the  sale  ;  or  any  proposition  to  ascertain 
the  Value  of  the  vessel,  otherwise  than  by  a  sale.  They 
did  not  do  the  best  in  their  power  for  all  concerned,  hut  • 
calmlv  stood  by  and  saw  the  vessel  sacrificed,  when-  thev 
had  the  power  of  preventini^  it. 


» 
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The  insured,  thierefore,caimot«  by  abandc^ment,  turn  Ma.  I«.  Co. 
a  partial  into  a  total  loss.    Esp.  Rep.  7d. 

It  appears  upon  the  recora  mat  tne  insured  were 
anxious  tp  sell  the  vessel,  and  this  may  account  for  the 
want  of  exertion  on  the  part  of  their  agents  to  prevent 
a  sale,  which  would  charge  the  underwriters  with  the 
full  value  of  3,800  dollars* 

4th.  The  loss  of  the  register  was  not  equivalent  to  the 
loss  of  the  vessel,  a(nd  was  not  an  ev«nt  against  which 
the  insurance  was  made. 

But  the  loss  of  the  register  might  have  been  supplied 
by  another  document,  such  as  a  consular  certificate, 
stating  the  H:ircumstances  attending,  the  loss,  which 
would  have  enabled  the  vessel  to  perform  the  yoyage 
insured,  I  Rob.  184,  The  Betty  Cathcart.  8  T.R.l^^ 
Christie  v.  i'ecretan.  The  want  of  a  register  would  not 
have  occasioned  a  forfeiture  of  the  Vessel,  but  would 
only  have  subiected  her  to  the  inconvenieisce  of  being 
considered  and  treated  as  a  foreign  bottom. 

5th.  The  not  commuqicating  to  the  underwriters  the 
intention  of  giving  to  Baltimore  vacated  the  policy,  as 
the  risit  was  thereby  increased.  Manth.  347.  3  Bur. 
1909,  Carter  v.  Soehm.  1  W.  Bl.  594,  .SV  C.  Miliary 
450. 

Simms  &f  Swann^  contra.  Contended,  1.  That  the 
voyage  commeoctd  was  the  voyage  insured.  2. 1  hat 
the  insured  had  a  right  to  abandon  and  recover  as  for  a 
total  loss. 

1.  A  policy  of 'insurance,  like  every  other  written 
agreement,  is  to  be  construed  according  to  the  intention 
of  the  parties.  The  undtrrstandtng  in  this  case  was  that 
the  underwriters  should  take  all  the  risk  of  a  voyage 
from  Jamaica  to  AKxaridria ;  and  coiisfrquently  they 
took  the  risk  of  the  vi.yage  from  Jamaica  to  the  Chesa* 
peake  Bay,  through  which  a  vessel  must  pass  to  arrive 
at  Alexandria. 

VoU  IIL  n  n 
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VU.  I«   Co. 

I^f   A.LBZAV* 
JDMA 


We  admit  the  intention  to  deviate  after  entering  the 
Chesapeake,  But  wir  insist  that  the  voyage- and'^risk  in- 
V.  aured  had  cominehced ;  and  that  the  vessel  was  in  the 

1*^*9  J  H,  actual  prosecution  of  that  voyage  when  the  loss  happen- 
J^j!^  J  cd.  In  such  a  case,  although  there  was  an  intention  to 
deviate,  the  insured  had  a  right  to  abandon.  Fart,  314. 
Sir*  i249,  Fostejry.  Wilmer.  Burns  on  Insurance j  LOr. 
2  H.BL  343,  Kewleyx.Ryan^  ^New-Xork  Term  Rep. 
274,  Henshaw  v*  Marine  biuurance  Company* 

In  the  case  of  Wooldridge  v.  Boy  Jetty  there  was  no  in* 
tention  of  going  at  dl  to  the  place  mentioned  in  the  po- 
licy. 

The  only  point  in  the  caae  of  Stitt  v.  Warjell^  2  Esp. 
itep*  610»  is  the  difference  between  touching  and  trad» 
ing  $it  a  port.  In  that  case  there  was  an  actual  trading^ 
but  here  was  only  an  intention  to  trade. 

In  BeaUion  v.  Hau>orth^  6  T.  i?.. ^31,  the  decision 
was  merely  that  if  the  voyage  d|:scribed  be  to  B  and 
C,  the  Vessel  deviates  by  going  to  C  first,  and  after* 
wards  to  B,  although  C  be  the  nearest  port. 

In  Way  v.  MoSgUani,  2  T.  R*  30,  the  real  ground 
of  the  opinion  of  the  court  is,  an  actual  deviation  by  thb 
vessel  having  sailed  for  and  stopped  to  fish  on  the- 
Banks^  instead  of  sailing  directly  from  Newfoundland 
to  England. 

The  opinion  of  Roccus^  cit^  in  m  note  to*  JAMliJl^ 
406,  is  contradicted  by  that  of  Emnigt^  idso  cited  ill 
the  same  note—Kind  the  latter  fteems  tq  be  the  better 
opinion. 

If  the  alteratbn  of  the  visage  takes  place  before,  the 
fiak  is  commenced,  it  becomes  a  different  Voyage i  but 
if  after,  then  it  \%  only  a  deviation.    Millar^  1  ir. . 

in  the  present  case,  the  risk  coniQlenced  at  Jarisaiea, 
and  htfore  the  alteration  of  the  voyage  waacontean^ 
plated. 


It  was  to  tjerminiitt  at  Alexandria. .  When  die  tertni- 
Hits  a  fnoif  and  the  terminus  otf  fuet^  are  the'aame,  the 
Toyage  is  die  same. 

2.  The  loss  itself^  was,  io  fact,  total,  and  unless  the 
insured  have  been  in  faalt,  they  ought  to  recoveir  for  a 
total  loss.) 


The  loss  of  the  register  alone  was  suflicieiit  to  defeat 
the  whole  voyage,  and  if  the  vessel  had  Sailed  without  it, 
and  had  been  lost,  the  underwriters  would  have  been 
discharged  by  that  very  fact  of  the  vessel  sailing  widi<P 
out  proper. documents.  It  would  so  increase  the  risk 
of  loss  by  seizure  and  condemnation,  as  to  vacate  the 
policy.  If  she  had  been  found  sailing  without  a  regis* 
ter*  she  would  have  been  considered  by  the  British  laws 
as  an  alien  vessel,  and  if  found  trading  from  a  British 
colony^  would  have  been  liable  to  condemnation«-«- 
jRelpoe  on  Ship*  46,  379t,  ^0.  Brym  Isf  C04  were  not 
the  general  agents  of  tlie  defendants  in.  <:rror..  Their 
authority  ceased  when  the  vessel  was  dispatched  «nd 
had  sailed  from.Jamaici^  for.  Alexandria.  They  were 
not  aufthorised  to  sacrifice  the  property  of  the  insiired 
in  thtrit  h^nds,  if  they  had  any,  to  raise  money  to  pay 
the  salvage  and  expenses.  It  is  true,  the  osaaterhad  an 
implied  authority  to  do  what  was  fit  and  proper  for , the 
benefit  of  all  concerned ;  but  he  was  not  authorised  to 
send  out  the  vessel  without  %  register,  and  jihe  coiild 
never  glet  a  new  one  unless  her  ownen  (thi^  insured) 
should  change  their'  domicil.  No  document  could 
supply  the  place  of  that  which  itself  never  could  have 
been  obuined^  and  to  which  the  party  wils  not  entitled* 

The  excepdon  is  to  the  refucal  of  die  court  <0  give 
the  Instruction  prayed.  This  instruction  would  have 
been  improper  for  two  reasons. 

1.  |t  would  have  be^  conclusive  of  the  whole  csinse  ^ 
and  no  such  instruction  ean  be  given,  unless  all  the 
evidence  is  stated,  and  unless  the  bill,  of  exceptions 
avers  it  to  be  the  whole  evidence.  Thip  bill  of  excep* 
tipns  does  not  Contain  the' whole  evidence,  nor  such  an 
averment. 
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TUGKBE. 


I».  Co.      2,  The  instruction  prayed  involves  the  decision  of 
^'  Dirr^^'  *  f*^^  wh}ch  the  jury  only  were  competent  to  find, 
r.  viz*  whether  the  damage  amounted  to  more  than  half 

J.  AWB^  J..  H.  the  value  of  the  thing  insureds  Mills  v.  Fletcher,  Doug. 
nr.«...       ^^^^     ^1^.^  ^^^  .^  ^^^  y^tated  in  the  bill  of  exceptions, 

nor  any  other  fact  from  which  the  court  can  infer  it.  It 
contains  no  evidence  that  the  master  had  funds  to  pay 
the  salvage  and  charges* 

The  evidence  shows  the  loss  to  be  actually  total. 
The  information  of  the  capture,  recapture,  libel  for 
salvage,  and  sale  to  a  stranger,  all  came  to  the  insurt- d 
at  the  same  time  ;  and  there  is  no  evidence  of  fraud  or 
collusion.  Ihe  only  alle^tion  is,  that  t^e  master  did 
not  do  every  thing  in  his  power  to  prevent  a  total  loss. 
But  this  allegation  is  unsupported  by  evidence.  Even' 
if,  by  a  sacrifice  of  the  cargo,  he  had  rsused  money 
enough  to*  pay  the  salvage;,,  expenses,  costs,  charge^ 
and  repairs,  he  must  have  obtained  a  new  crew,  and 
then  could  not  have  sailed  without  a  register* 

The  voyage  was  completely  <iestroyed ;  and,  upon 
an  abandonment,  which  the  insured. had  a  right  to 
make,  relief  would  have  been  refused  to  the  underwri* 
ters,  even  in  equity.  S  Atk.  195,  Pr ingle  v.  Hartley* 
Jfarshallj  4S5^ 

C*  Lee,  in  reply.  There  are  two  bills  of  exceptions 
to  the  opinion  of  the  court. 

1st.  To  the  instruction  given  in  favour  of  the  plaintiflF 
below,  that  there  was  no  deviation  from  the  voyage  in- 
sured, and  that  the  voyage  iQsured  was  actually  com- 
nenced* 

Sd.  To  the  refusal  of  the  court  to  instruct  the  jury, 
that  if  the  facu  suited  in  that  bill  of  exceptions,  should 
be  ptoved  to  their  siitisfaction,  they  ought  not  to  find  a 
f  erdict  for  a  total,  but'  at  most  for  a  nartial  loss. 

1^  The  voysLge  insured  was  a  direct  voyaee  from. 
Kingston  in  Jamaica,  to  Alexandria  in  Virginia.    But 
the- voyage  commenced  was  a  voyage  from  Kingston  to 
Baltimore,  and  from  thence  to  Alexandria.    Baltimore 
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not  being  in  the  direct  course  from  Kingston  to  AleXf-  Ma.  Ix.  Coi. 
andriavthe  voyage  comiAenced  was  not  a  direct  voyage  *"  ni**^'* 
from  Kingston  to  Alexandria,  and,  therefore,  was  not 
the  voyage  insured*  There  can  be  no  necessity  of  re- 
ferring to  authorities  to  show  that,  in  a  policy,  a  voyage 
from  one  plac,e  to  another,  always  means  a  direct  yoy* 
age  in  tlie  usual  course  ;  because,  upon  this  principle 
is  founded  the  whole  doctrine  of  deviation*  But  the 
csLse^  of  BratMonv.  Hawofth^  6  T.  R.SZl.  Delaney  \. 
Stoddert^  1  T.  /?.  22,  znd  Middietvood  v.  Blaies^  7  T. 
R.  162,  show  with  what  strictness  it  has  been  main- 
tained. 

If  the  direct  voyage  was  not  commenced,  the  com- 
mencement of  an  indirect,  circuitous  voyage,  will  avail 
nothing.  The  voyage  insured  was  hot  commenced, 
Doug.  16,  Wooldrid^e  v.  BoydelU  2  T.  R.  30,  Way  v. 
ModigUani.  Even  if  the  risk  is  diminished  by  the  cir- 
cuitous course,  it  is  not  a  justification  of  the  voyage, 
^nd  will  not  support  the  policy.     Millar^  377,  382. 

The  case  of  Kewley  v.  Ryan^  2  H.  Bl.  343^  is  relied 
upon  by  the  defendants  in  error.  But  the  law  of  that 
case  is  doubled  by  Marshall^  232,  who  refers  to  the 
case  of  Stott  v.  Vaughan^  decided  in  the  king's  bench| 
in  1794,  and  is  opposed  to  the  case  of  Wooidridgc  v. 
BoydelL 

^Kervlcy  v^^yan  differs  essentially  from  the  presem 
tase.  The  intention  in  the  former  Kifas  only  to  touch 
at  Cork,  in  the  way  to  Liverpool.  Whether  Cork  U 
not  usiiaily  touched  at  in-  such  voyages,  does  not  ap* 
pear ;  but  no  cargo  was  on  board  to  be  delivered  at 
Cork.    The  only  port  of  delivery  was  LiverpooL 

In  the  present  case,  a  considerable  cargo  was  re- 
eeived  on  frei^t,  deliverable  at  Baltimore.  The  in- 
tention, therefore,  was  not  merely  to  touch,  but  to 
trade  at  Baltimore.  It  was  one  of  the  principi^  objects 
of  the  voyage.  To.  touch  at  a  port,  differs  essentially 
from  deliveriaga  cargo,  and  trading  at  a  port.  2  N^  71 
Term  Rep.  WittiamM  v.  Smithy  refers  to  Stitt  v.  Wardell^ 
decided  by  Lord  Kenyon^  in  1797,  Marshall^  187. 
After  clearing  for  Alexandria^  to  receive  a  cargo  £»r 
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Ma    Ih.  Co.  Baltimore,  to  be  deliirerlkt  ^efe  fbr^^rade,  andtoaail 
•r  Alsxah-  ^.^j^  intention  to  go  to  Baltimore  first,  war  ^complete 
alteration  of  the  voyage  insured* 

The  opinion  in  Kewley  v»  Ryan^  if  understood 
rightly,  does  not  decide  this  case  agaioai  the  under- 
writers* The  court  says^  ^V  where  the  termini  of  the 
intended  voyage  are  really  the  same  as  those  described 
in  the  policy,  it  is  to  be  considered  as  the  same  voy- 
i«e.*' 

The  word  termini  does  not  mean  merely  the  begin^ 
ning  and '  eiu/ of  a  thing,*  but  alt  the  limiteg  aftid,  in 
regard  to  a  vojrage,  it  means  i^so  the  intermediate  ports 
of  delivery  for  any  part  of  th«;  carg9. 

In  the  present  case  the  policy  expresses  but  one  port 
of  delivery,  the  voyage  commenced  was  to  two  ;.one 
of  which  i^iu  out  of  the  course  to  that  mentioned  in  the 
policy. 

The  case  of  Wa^  v.  Jfadigliani^  was  not  decided  on 
die  ground  of  devis^tion,  but  expressly  on  the  ground 
of  nop-inceptiod*  Upon  this  point,  the  opinion  of 
Butler,  J.  iB  fulU 

Wooldridge  v.  Boydell  was  not  decided  on  th^  fact, 
that  there  was  no  intention  of  sailing  to  the  port  men* 
tinned  in  ihe  policy,  but  upon  the  fact  that  the  vessel 
had  actuidl^  sailed  for  a  different  port. 

The  weight  c^  the  case  of  Kewley  y.Rym^  there- 
fore, is  diminished. 

1.  Pecause  it  stands  contradicted. 

%f  It  OiKrs  essentially  from  Che  laae  before  the 
court,  and  is  not  decisive. 

3.  It  maybe  reconciled  with  the  doctrine  advanced 
in  this  case  bv  the  plaintijh  in  cn^r,  and,  if  so  under- 
stoodv  ts  in  their  favour. 


FEBRUARY,  1806.  $BZ 

A.  If  understood  as  4i^-4et^danto  in  efrbrcoiitefid  Ma.  br.  C#» 
it  ought  to  be,  it  is  not  law.  *'  w^.*^ 

2.  The  *!2d  bill  of  ezceptioos  states  a  case,  which  J.  ^^  J-  M- 
would  justify  the  in&truction  prayed  by  the  defendants     '^~ 
below. 

Bryan  &f  Co.  Were  the  agents  and  correspondents 
^f  the  owners-^Po^l^  also  was  an  agent — having  gone 
out  in  the  vessel  a^  supercargo^  and  the  owners  are 
answerable  for  their  negligence. 

On  the  34th  of  September,  B^, the  master,aad/VrirtoJb 
the  supercargo,  by  their  protest,  abandoned  the  vessel 
and  cargo  to  the  underwriters,  when  both  were  safe  iii 
the  harbour  of  Kingston,  liable  only  to  a  small  salvage, 
and  to  some  expenses ;  and,  when  the  coffee  belonging 
to  the  defendants  in  error,  ftild  then  on  board|  was 
more  than  sufficient  to  pay  all  the  demands  against  the 
ve^sef.  There  was  no  necessity  of  selling  the  vessel 
Her  value  might  have  been  ascertained  in  some  other 
mode.  Upon  application  to  the  court  of  admiralty, 
appraisers  would  have  been  appointed.  But  the  agents 
neither  attempted  to  agree  with  the  recaptors  for  the 
amount  of  the  salvage,  nor  applied  to  the  court  tb  ap- 
point appraisers,  but  suffered  the  expenses  to  be  i|i* 
creased  unnecessarily,  by  the  admiralty  process,  and 
by  the  commissions  on  the  sale. 

I'he  ijgents  of  the  owners  ought  to  have  done  as 
much  t6  inftrea^  the  amount  saved,  as  if  no  insurance 
had  been  made.  It  was  their  duty  to  do  the  best  for 
all  concerned.  If  they  did  not,  and  if  by  their  negli- 
gence the  loss  has  beeo  converted  from  a  partial  to  a 
total  loss,  the  underwriters  ought  not  to  suffer.  Their 
contract  was  a  contract  of  indemnity  against  unavoid- 
able loss,  and  the  insured  were  bound  to  use  the  same 
care  and  diligence  which  a  prudent  man  would  use  in 
securing  his  own  property. 

As  to  the  loss  of  the  register,  it  would  not  have  been 
a  cause  of  co'tdemnation.  The  law  cited  from  R^evtn 
applies  only  to  a  vessel  which  never  had  a  register,  and 
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Ma.  In.  Co.  not  to  one  who§e  register  has  been  ^^troyed  by  accj- 

SWA  "*^    ^ 

T. 

J.  AND  J.  H.  ii£ircA4. 
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Marshall,  Ch.  J.,  did  not  sit  in  the  trial  of  diis 
cause* 

The  other  judges,  except  CfeASE,  J.  whose  ill  health 
prc;vented  his  attendance,  gave  their  opinions  MeriaUm* . 

Johnson,  J.  Upon  the  trial  of  this  cause,  in  the 
court  below,  two  grounds  of  defence  were  assumed  by 
the  plaintiis  in  error. 

1.  Thist  the  policy  had  been  avoided  by  a  deviation 
from  the  voyage'insuredw 

2.  That  if  the  insured  were  entitled  to  recover  at  aD, 
it  could  only  be  for  an  average,  not  a  total  loss. 

•In  the  argument  before  this  court,  the  first  ground 
was  varied,  and  the  plaintifls  in  error  contended, 
^  that  the  riftk  insured  was  never  entered  upon.'' 

Without  considering  the  propriety  of  entering  upon 
the  discvssion  of  a  question  so  materially  different  from 
that  made  in  the  bill  of  exception,  I  will  only  remark 
^^  that  it  was  judicious  in  the  counsel  to  abandon  an 
opinion  as  inconsistent  with  natural-  reaison,  -as  it  is  with 
the  estahlishc:d  doctrine  of  the  law  of  insurance.  An 
intent  to  do  an  act,  can  never  amount  to  the  commission 
of  the  act  itself.  That  an  intepdeil  deviation  wiU  not 
vitiate  a  policy,  and  that  the.vesscl  remains  covered  by 
her  insurance  until  she  reaches  the  point  of  divergency, 
and  actually  turns  off*  from  the  due  course  of  the  ^'oy- 
age  insured,  is  a  doctrine  well  linderstood  among  mer- 
cantile men^  and  has  uniformly  governed  the  decisions 
of  the  British  coiirts  from  the  case  of  Foster  c?  JVilmer 
to  the  present  time. 

The  doctrine  now  insisted  on  by  the  plaintiffs  in  error, 
«aas  probably  suggested  by  some  incorrect  cxprfrssic^ns 
attributed  to  Lord  Mansfield  in  the  case  of  WooUtridge 


FEBRUARY,  l«0«.  %BS 

fe?  Boyde%    It  is  ssiid  that  the  Judge  in  that  case  ox«-  ^'^^^J^^'^ 

pressed  an  opinion,  that  '*  if  a  ship  be  insured  fi:om  A  ^^'^^^J^^** 

to  B,  and  before  her  departure  the  itisured  determine  ^ 

that  she  shall  call  at  C,  which  is  out  of  the  usual  course  Ji  j^no  J.  IX. 

of  the  voyage  from  A  to  B,  this  is  rather  a  different 

voyage  thaii  an  intended  deviation.''     This  opinion  was. 

certainly  in  no  wise  material  to  the  decision  of  that  case, 

and  is  expressly  contradicted  by  the  case  of  Kewley  £sf 

Syan^  and  a  case,  which  I  consider  with  much  respect, 

decided  in  the  State  of  New- York,  between  Htnahatu 

and  tfie  Marine  laaurdnqs  Company  of  New^TorL    Wc 

can  only   vindicate   the   accuracy  of  his  LoixUhip'a 

opinion  in  the  case  which  he  states  by  supposing,  that 

his  mind  was  intent  upon  those  cases  of  intended  devi- 

iktion^  in  which  a  suppresaio  veri^  or  necessiMry- incteaso 

of  risk,  are  the  grounds  of  decision.    . 

The  ordinary  rule  for  ascertaining  the  identic  of  « 
voyage  insured*  is  by  adverting  to  the  ttrminii  Arulo 
which  is  ceruinly  correct  as  far  at  it  extends,  but  inahe 
rigid  application  of  which,  it  is  eiisy  to  conceive  that 
cases  may  occur  in  which  it  would  bear  injuriously, 
upon  the  insurer.  If  it  has  apy.  defect,  it  is  in  not.e». 
tending  far  enough  the  claim  to  indemnity,  as  the./er«% 
minwt  ad  juem  ihay  in  many  instances  be  relinquished 
without  any  possible  increase  of  risk,  or  even  withouti' 
varying  tht:  risk,  except  only  as  to  lessening  its  dur»i 
tion.  I  will  instance  the  case  of  an  insurance  from 
America  to  St.  Petersburg,  when  the  vessel^  in  fact,  is 
to  terminate  her  voyage  at  Copenhagen  ;  or  the  case 
of  an  insurance  to  Alexandria,  in  Virginia,  wheathb 
vessel  is  to  terminate  her  voyage  at  Geilrgetown^  in 
Maryland. 

Whether  the  risk  insured  against  in  this  case,,  ever 
was  incurred,  I  would  test  by  the  question,  whether,  if 
the  Eliza  had  arrived  in  safety,  or  even  had  sailed  for 
Europe,  the  insured  might  have  legally  demanded  a 
return  of  the  premium  I  I  presume  not.  The  insuri^ 
ance  being  at  and,  from  the  port  of  Kingston,  the  risk 
commenced  during  her  stay  in  port,  and  cannot  be  ap?» 

S portioned  when  thus  blended,  but  was  wholly  and  lnde« 
ieasibly  vested  in  the  underwriters,  althpugh  tkt  v«»» 
VoL  la  3  D 
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sel  had  fotfeited  her  policy  by  iftliaphig  her  course  for 
Europe  the  moment  she  had  left  the  port  of  Kiogstoh. 
In  the  case  before  us,  she  adhered  to  her  ultimate- des- ' 
thiation,  and  the  forfeiture  of  her  insurance  could  not 
have  beet  incurred  until  after  entering^  the  Chesapeake 
and  actually  bearing  away  farther  eastward  than  was 
consistent  with  her  course  to  the  Potowmack* 

S*  With  regard  to  the  questioii,  whether  it  be  a  case 
of  total  or  average  loss,  a  very  few  observations  will 
suffice  to  satisfy  the  mind  that  the  judgment  below  is 
correct. 

If,  und^r  every  combination  of  circumstances,  the 
insured -is  bound  to  procure  money  at  w)iatever  interest^- 
or  to  raise  it  at  whatever  sacrifice  of  property^  to  defray 
the  disbursements  for  repairs,  reshipping  a  crew,  sal- 
vage, costs  of  suit,  and  every  incidental  expense,  this 
will  be  shifting  the  loss  from  the  insurer  to  the  insured. 
Should  it  b^e  admitted,  that  in  the  case  before  us,  the 
insured  were  under  any  greatej*  obligation  to  ransom 
and  refit  the  vessel  than  the  insurer,  die  circumstances 
in  evidence  are  sufficient  to  excuse  him.  Unsuccessful 
attempts  had  been  made  to  dispose  of  both  vessd  and 
cargo,  and  as  to  raising  money  on  bottomry,  who  would 
have  accepted  the  security  of  a.  vessel  embarrassed  bv 
the  loss  ot  her  register,  to  a  degree,  the  extent  of  which 
could  not  possibly  be  foreseen ;  a  bond  for  money  to 
become  due  on  the  arrival  of  a  vessel  which  perhap's 
mig^  never  be  able  to  sail,  or  if  she  did  sail  without 
her  necessary  documents,  would  be  exposed  to  innume* 
rable  hazards,  and  among  them,  the  forfeiture  of  her 
insurance  for  that  very  cause.  • 

It  is  true,  that  a  case  of  capture  and  recapture,  where 
the  two  events  are  communicated,  before  an  election  to 
abandon  has  been  actually  communicated  to  the  under? 
writers,  will  not,  of  itself  sanction  an  abandonment.-^ 
Yet,  it  is  equally  true,  that  in  case  of  capture,  a  recap* 
ture  alone  will  not  deprive  the  party  of  his  right  to 
abandon.  The  consequences  of  jthe  captuiv  and  recap- 
ture, the  effect  produced  upon  the  fate  of  the  voyage^ 
must  gQV?m  the  right  of  the  parties.  This  efiect  is 
always  a  matter  of  evidencci  and  must  rest  much  upon 
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the  discretion  of,  a  jury.  Thit  doctrine  Is  well  illus-  MTa.  in  (^ 
tratcd  in  the  cases  of  Pringk  6?  Hartley^  and  Gou  6?  ®»  Aw^am- 
Withers.  "•'* 

In  the  case  before  us,  the  information  itf  the  captul^^ 
r^cupti^e,  and  sale,  was  communicated  in  the  same 
letter.  The  loss  was^  then  certainly  total,  and.  as  the 
insurers  cannot  charge  the  insured  with  any  premeditat- 
ed design  to  invcdve  the  vessel  in  the  difficultiea  which 
broke  up  the  voyage,  I  thuk  they  -ought  to  bear  the 
loss.  ' 

Much  has  been  said  about  the  liability  of  the  insured 
for  the  miscpnduct  of  his  agents,  but  as  all  amounu  to 
.a  charge  that  they  did  not  make  use  of  forced  means  to 
raise  money  for  ute  release  of  di*- vessel,  an  obligation 
not  incumbent  upon  them,  it  docs  not  appear  to  mf 
that  th^  extent  of  the  liabili^  of  the  insured  for  the 
acts  of  tb^  captain  or  supercargo,-  after  the  deal^« 
stroke  is  given  to  thcs  voyage,  need  be  consideredf 

Washington,  J*  There  are  but  two  questions  in  this 
cause,  which  I  deem  worthy  of  particular  considetation ; 
fof  the  last  ezcqition  is,  to  the  refosal  of  the,  pourt  to 
nve  an  Opinion  upon  a  matter  of  fiict,  and  for  irhich  no 
foundttion  w^  laid  by  the  evidence,  spread  upon  th^  re- 
cord, even  if  it  had  beoi  proper  for  thecourt,  inettcfa  a 
case,  to  give  an  answer  to  the  question  propounded.  I, 
abo,  lay  put  of  the  cast,  the  award  mention^  in  the 
declaration,  not  only  because  no  breach  js  assigned  wliich 
applies  to  it,  but  because  no  opinion  was  asked  o^  or 
given  by,  the  court  respecting  it. 

The  first  subject  which  claims  attention  is,  whether, 
-upon  the  (acts  suted  in  the  second  bill  of  exceptions,  the 
court  bebw  was  risht  in  the  duration  given  to  the  jury, 
that  there  was  no  deviation,  at  the  t>me  of  capture,  from 
the  voyage  bsured,  and  that  the  vojrage  insured  was  aau- 
aDy  commenced.  The  focts,  mtterial  to  the  decision  of 
this  point,  are,  that  the  Eliaa  ck;ared  out  at  Kingston,  Unt 
Alexandria,  and  a  bill  of  hdmg  was  signed  fay  thie  mas- 
ter, to  deliver  hier  cargo  at  Alexandria.    That  after  her 
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Wt^'^*  Co.  deanOices  were  obtained,  she  took  in  a  cargo  for  Bdti- 

^  »iUA*''  ^^^^^  *^^  ^^^  ®^  lading  were  signed  for  delivering  the 

jf^'        same  at  that  port.     That  the  captain  sailed  from  Kings- 

J.  A^^  J.  H.  ton,  with  an  intention,  previously  formed,  of  proceeding 

T^«*'  .  ftwt  to  Baltimore,  and  there  landing  part  of  her  cargo^ 

and  then  to  go  to  Alexandria,  but  she  was  captured  be- 

ifove  her  arrival  at  the  dividing  point,  between  Baltimore 

jind  Alexandria. 

It  is  admitted,  that  this  is  not  a  c»ie  of  deviation, 
because  the  intention  formed  at  Kingston,  before  the 
voyage  commenced,  of  going  first  to  Baltimore,  was 
never  carried  into  execution.  The  only  question  then  is« 
whether  the  voyage  described  in  the  policy  was  changed 
or  not  i  As  to  this,  there  is  no  difference  of  opinion  at 
the  bar,^  respecting  the  leMl  effect  of  an  alteration  of  ihe 
voyage,  on  the  c^mtract  of  indemnity  ;  it  is,  and  must  be 
conceded,  that  the  policy  never  attached.  But  the  diffi- 
culty b  in  determining  what  circumstances  do,  in  point 
of  law,  constitute  such  an  alteration  as  will  avoid  the 
policy. 

The  criticisms  of  the  counsel  for  the  plaintiffs  in 
error,  upon  the  rule  contended  for  by  the  defendants, 
ought  not,  in  my  opinion,'  to  avail  them,  if  that  rule  be 
firmly  established  by  uniform  decisions  :  for  in  questbns 
which  respect  the  rights  of  properU',  it  is  better  to  ad- 
here to  principles  once  fixed,  though,  originally,  they 
might  not  have  been  perfectly  free  from  aH  objection,  than 
to  unsettle  the  law,  in  order  to  render  it  more  consistent 
with  the  dictates  olf  sound  reasen. 

The  first  case  we  meet  with,  .upon  this  subject,  is  that 
of  Carter  v.  The  Royal  Exchange  Assurance  Company^ 
which  is  cited  m  Foster  \.  Wilmery  decided  in  the  19 
Geo.  2.  The  former  wa^  an  insurance  on  a  ship  from 
Honduras  to  London,  and  the  latter  on  a  ship  from  Ca- 
xcXxvkZ  to  Lisbon,  and  at  and  from  thence  to  BristoL  In 
both,  a  cargo  was  taken  in  to  be  delivered  at  an  interme* 
diate  port ;  but  the  loss  having  happened  before  the  ship ' 
iiad  arrived  at  the  dividing  point,  the  insurers  were  held 
liable,  upon  the  ground  that  nothing  more  was  intended 
than  a  deviation,  which,  not  being  carried  into  execution, 
did  not  avoid  the  policy. 
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The  case  otWioUridge  v.  Bcyde%  is  Bcit  in  point  of  Ma.  Iw.  •€?•. 
time.  This  was  an  insurance  on  a  ship,  al  and  from  •'  Al»xa»- 
Maryland  to  Cadii.  She  cleared  for  I*almoutK|  and  a 
bond  was  given  to  laiid  the  whole  cargp  in  Britain.  No 
evidence  w^s  given  that  the  vessel  was  bound  to  Cadi^  ; 
she  was  taken  before  she  came  to  the  dividing  point.  At 
the  trial  of  this  cause.  Lord  Mansfield  told  the  jury,  that  if 
they  thought  the  voyage  intencUd,  was  to  Cadiz^  thty 
Were  to  find  for  the  assured ;  but  if  there  was  no  design 
to  go  to  that  port,  then  they  were  to  find  for  the  defend* 
ant,  and  the^groiind  upon 'which  the  court  decided  the 
•motion  for  a  new  trial  was,  that  there  nroer,was  aninten^ 
ti'on  to  go  to^Cadiz*  But  it  is  plain^  that  if  Cadiz  had  been 
intended  as  the  ultimate  port  of  destination,  the  clearing 
out  for  an  intermediate  port,  with  fin  intention  to  land  the 
cargo  there,  would  not  have  been  considered  as  any  thing 
more  than  an  intended  deviation. 

Way  and  ModigRani  was  decided,  in  1787,  and  was  an 
insurance  at  and  from  the  20th'Octob^,  1766,  fronv 
Newfoundland  to  Falmouth,  with  liberty  to  touch  at 
Ireland.  She  sailed  on  the  1  st  of  October,  from  New- 
foundland, went  to  the  Banks  and  fished  till  the  7th^  and. 
then  sailed  for  England,  and  was  lost  on  the  20th.  The 
reasons  assigned  for  the  decision  of  this  case^  give  it  the 
appearance  of  an  authority  unfavourable  to  the  doctrine 
laid  down  in  the  above  cases.  But  the  weight  of  it  is 
ereatly  diminished,  if  it  be  not  destroyed,  by  the  follow- 
ing considerations  :  1st.  That  as  there  was  a  dear  devt^ 
ctiony  it  was  unnecessary  to  decide  the  other  pobt  that 
•the  policy  did  not  attach ;  and,  2d.  That  this  latter. 
t>pinton  seems  to  have  been  entertained  only  by  one  of 
the  court,  and  even  this  judge  seems  to  have  relied  veiy 
much  upon  the  fact,  that  the  vessel  sailed  to  the  Banks. 
3d.  From  what  is  said  in  Kewley  &P  Ryan^  it  would 
appear  that  the  ship,  when  she  left  Newfoundland, 
did  not  sail  for  England,  and  of  course  the  voyage  in- 
sured never  was  commenced. 

Kewley  &f  Ryan^  decided  in  1794,  was  apr)licyott 
goods  from  Genoa  to.Liverpool.  The  ship  sailed  on  that 
voyage,  but  it  was  intended,  as  plainly  appeared  by  tho 
clearances,  to  touch  at  Cork^  She  was  tost,  however, 
•bf  fore  she  arrived  at  the  dividing  point ;  and  the  deci- 
sion conformed  to  those  given  in  ^ne  preceding  cases,  the 
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Ma.  I»..Co.  termini  of  the  intended  voyage  being  rcaDv  die  same  as 
•'  AtwiAn.  ti^e  detcribed  in  the  twUcy; 

f.  AHP  J.  H.     The  case  otStottf^  Vaughaity  decided  at  Niai  Prius^m 
^^^\^'  ^   l^iMf,  before  LordKenyon^  seems  opposed  to  the  principles 
^  laid  4own  in  the  preceding  cases,  and,  if  we  have  an  ac- 

curate report  of  it,  is  bconsistei\t  with  the  decisions  of 
the  same  judge,  in  Kemky  and  Ryan^  and  other  cases* 

JUur£hch  and  Potu;  ^tddtd '^1  1796^  was,  in  princi- 
rie,  as  strong  a  case  of  a  change  of  voyage,  as  that  of 
Wooldridge  and  SbydeU^  but  equally  contributes  to 
explain  the  general  doctrine  laid  down  in  all  the  cases. 
For  in  this,  the  terminus  ad  auem  was,  most  obviously, 
SuDomngOy  wliere.the.freignt  insured  was  payable^  or 
some  port,  pther  than 'Norfolk,  where  the  ship  was  to  cal. 
for  the  sole  purpqse  of  receiving  orders. 

The  last  English  case  which  I  shall  notice,  is  that  of 
JMiddlewood  and  Blaies:,  decided  in  1797*  It  was  an  in- 
surance on  the  Arethusa^  at  and  from  London  to  Jamaica^ 
for  which  place  she  cleared  out ;  but  the  captain  was  bound 
by  orders,  to  call  at  Cape  St.  Nicola  Mok^  in  order  to  land 
stores  there^  pursuant  to  a  charter-party.  She  was  cap- 
tured after  she  had  passed  the*  dividing  point  df  three 
several  courses  to  Jamaica,  but  before  she  had -reached 
the  subdividing  point  of  the  continuing  course  to  Jamaica 
.  and  that  leading  to  the  Mole.  The  whole  court'  consi- 
dered this  as  a  case  of  deviation  only,  and'Lawretfce  J. 
was  so  strongly  impressed  with  the  Weight  of  foryner 
decisions,  that,  not  attendmg  to  this  obvious  t/bjection 
to  the  plaintiff's  recovery,  but'^7X>nsidering  the  termimot 
the  vojrage  intended  to  be  the  same  with  those  men- 
tioned m  the  policy,  his  first  opinion  inotihed  to  the  «ide 
of  the  plaintiff 

The  case  of  Henshaw  and  TTie  Marine  Insurants,, 
Cbmtanyy  deeided  in  the  supreme  court  of  New'7^1^ 
tonnrms  the  principles  of  the  above  cases,  and  would 
command  my  respect  were  it  opposed  to  diendu 

The  rule,  then,w)iich  I  coissider  to  be  firmlf  established, 
by  a  long  aoid  uniform  coursfe  of  decisions,  is,  that  if 
the  ship  sail  from  the  port  mentioned  in  the  policy,  with 
an  intention  to  go  to  the  port,  or  ports,  also  described 


FEBRUARY,  1806.  391 

therein,  a  determinatfon.to  call  at  an  intermediate  port,  Ma.  1».  C«t 
either  with  aview  to  land  a  cargo^  for  orders,  or  the  like,  ®'  ^JJj^^** 
is  not  such  a  changis  of  the  voyage  as  to prev^fit  thef>olicy  y. 

from  attaching,  but  is  merely  a  case  ot  deviation,  if  the  J.  akd  J.  A' 
intention  be  carried  into  execution,  or  be  persisted  in     Tuok^s^ 
after  the  vessel  has  arrived  at  the  dividing  point*    . 

The  next  question  is,  whether  «the  court  below,  erred 
in  refusing  to  instruct  the  jury,  that  if  they  believed  (he 
facts  stated  in  the  first  bill  ot  exceptions,  th^y  were  to 
find  an  average  and  not  a  total  loss  I  The  defendants  in 
error,  contend,' that  by  the  capture  and  recapture  of  the 
vessel,  under  the  various  circumstances  of  loss  of  crew, 
ianbility  to  pay  the  salvage  and  expenses,  loss  of  register, 
&c.  the  voyage  iAsured  was  completely  defeated,  and, 
therefore,  the  assured  had  a  right  to  abandoaand  demand 
as  for  a  total  loss. 

On  the  other  side  it  is  insisted,  that  the  captain  mig^t, 
in  a  variety  of  ways,  have  prevented  the  sale  of  the  ves^ 
sel,  and  that  if  he  had  done  the  best  in  his  power  for 
the  interests  of  all  concerned,  he  might  have  liberated  the 
vessel  from  the  lien  of  the  captors,  and  have  performed 
his  voyage  in  safety  to  Alexandria,  without  any  other 
inconvenience  than  this  temporary  interruption,  and  the 
payment  of  salvage  and  expenses.  If  so,  that  it  was  not 
competent  to  the  assured,  underthese  circumstances,  to 
nnverC  a  loss  partial  in  its  nature  mto  a  total  one. 

Whether  the  assured  had  a  right  ta  abandon,  and  reco* 
veras  for  a  total  loss,  or  not,  was  a  question  of  law, 
Xle^ndent  upon  the  point  of  fiurt,  whether,  upon  the 
ivhole  of  the  evidence,  the  voyage  was  broken  up^  and 
not  worth  pursuing  ;  and  in  the  consideration  of  tlib 
question,  the  jury  would,  of  course,  have  ii^quired, 
amongst  other  matters,  whether  the  captain  had  daa^ 
what  was  best  for  the  benefit  of  all  concerned.  The 
4(»^  might,  with  propriety,  have  stated  the  law  arising 
upon  thb  fact,  which  ever  way  the  jury  might  find  it^*  dud 
indeed  such  would  have  been  their  duty,  if  a.requef  t  to 
that  effedt  had  been  made.  But  the  court  very  cbrrecll;' : 
refused  to  give  the  direction  as  prayed,  because,  bj^r  dotng 
so,  they  would  have  decided  the  iniportant  mattel*  of  fiict, 
upon  which  the  bw  was  to  arise,  which  was  onl)^  nroper 
for  the  deteradnadon  of  the  jury*    In  the  cafte  <A  Mlb 
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Ma.  hr.  Co.  and  Fletcher^  which  turned  upon  the  question,  whether 
•*  ^"^"*  ^c  capuin,  bv  his  conduct,  had  not  made  the  loss  a  totsd 
^.  one.   Lord  Mansfield  would  not  decide  whether  the  lossi 

Jl  AND.  J.  IT.  was  total  or  not,  but  informed  the  jury,  that  they  were 
TVOKS&.  ^   to  find  as  for  a  total  loss,  if  they  were  satisfied  that  the 
captain  had  done  what  was  best  for  the  benefit  of  all  con- 
cerned* 

Upon  the  whole,  then,  I  am  of  opinion,  that  the  judg- 
ment  ought  to  be  aflintied* 

Paterson,  J.  This  action  was  brought  on  a  policy? 
of  insurance,  which  John  and  James  H*  Tucker,  being 
British  subjects,  residents  at  Alexandria,  had  eflPectedon- 
the  body  of  the  sloop  £liza,  her  tackle,  apparel,  and  fur- 
niture, to  the  vallie  of  3,800  dollars,  at  and  from  King- 
ston, in  the  island  of  Jamaica,  to  Alexandria,  in  the 
state  of  Virginia*  The  policy  bears  date  the  1st  of  Sep- 
tember, 18Q1. 

The  first  question  to  be  considered  is,  whether  the  voy- 
ajge,  on  which  the  sloop  Eliza  set  out,  was  the  same  or  a- 
different  voyagtr  from  the  one  insured  ?  By  the  terms  of 
the  policy,  it  is  stipulated,  that  the  Eliza  was  to  sail  from 
Kingston  td  Alexandria  ;  and  it  is  stated  in  the  bill  of 
exceptions,  that  she  .did  sail  from  Kingston,  but  with  an 
intention  to  go  first  to  Baltimore,  and  there  deUver  20^ 
hogsheads  and  10  tierces  of  sugarr,  and  then  to  proceed 
to  Alexandria,  which  was  the  port  of  destination  de- 
scribed in  the'  policy*  She  cleared  out  at  the  custom- 
house in  King<tton,  on  the  10th  of  August,  1801,  for 
Alexandria,  and  the  master  signed  a  bill  of  lading  to  de- 
liver her  cargo  at  that  place  ;  after  which  he  took  in  the 
sugar,  to  be  delivered  at  Baltimore.  It  is  contended  on 
the  part  of  the  insurers,  that  the  taking  in  the  sugar,  to 
be  landed  at  Baltimore,  constituted  a  different  voyage 
from  the  one  agreed  upon,  and  vitiates  the  policy  ;  or  in 
other  words,  that  the  voyage  which  was  the  subject  of 
the  contract,  was  never  commenced*  From  a  review  of 
the  cases,  which  hav^  been  cited,  the  principle  is  esta- 
blished, that  where  the  termini  of  a  voyage  are  the  same, 
an  intention  to  touch  at  an  intermediate  port,  though  out 
of.  the  direct  course,  and  not  mentioned  in  the  policy, 
does  not  constitute  a  different  voyage.  In  the  present 
ease  the  termini^  or  beginning  and  ending  poiniii  oi  the  in« 
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tended  voyage,  were  precisely  the  same  as  those  ^peci-  Ma.  Iw.  Co. 
4ed  m  the  polic}*,  to  wit,  from  Kingston  to  Alexandria,  ®*  pr"^" 
and,  in  legal  estimation,  form  one  and  the  sakiie  voyage,  y. 

notwithstanding  the  meditated  deviation.  The  first  re-  J.  avo  J.  H. 
ported  case  on  this  subject  is  Foster  v.  Wilmer^  in  3  Str.  ^  Twckbr- 
1249  ;  in  which  Lee^  C.  J.  held,  that  taking  ih  sak  to  be 
delivered  at  Falmouth,  a  port  not  mentioned  in  the  po- 
licy, before  the  vessel  went  to  Bristol,  to  which  place 
she  was  insurec),  was  only  ah  intention  to  deviate,  and 
not  a  different  voyage;  ,  And  the  chief  Justice,  in  deli- 
verbg  his  opinion,  mentioned  the  case  of  Carter  v.  The 
Royal  Exchange  Assurance  Company^  where  the  insur-* 
ance  was  from  Honduras  to-  London,  and  a  consignment 
to  Amsterdam;  a  loss  happened  before  she  came  to  the 
dividing  point  between  the  two  voyages,  for  which  the 
insurer  was  .held  liable.  The  adjudication  in  Strange 
was  in  the  19  Geo.  2,  and  from  that  time  down  to  the 
year  1794,  we  find  no  variation  in  the  doctrine.  A  re* 
markable  uniformity  runs  through  the  current  of  authori- 
ties on  thb  subject.  In  Kcwley  v.  Ryan^  %  H^  BL  343, 
Trinity  term^  1794,  the  principle  is  recognised.;  and  in 
2  Nexv-Tork  Term  Rep.  274,  Hetufharv  v.  The  Marine 
Insurance  Company ^  February j  1805,  it  is  fortified  and 
considered  as  settled  by  the  supreme  court  of  that  state. 
In  a  lapse  of  sixty  years  we  find  no' alteration  in  the  doc- 
trine, which  IS  sanctioned,  and  has  become  too  deeply 
I'ooted  and  venerable  by  time,  usage,  and  repeated  ad^ 
judications,  to  be  shaken  and  overturned  at  the  present 
dav.  It  has  grown  up  into  a  clear,  known,  and  certain 
rule,  for  the  regulation  of  commercial  negotiations,  and 
is  incorporated  into  the  law  merchant  of  the  land. 
Where  is  the  inconvenience,  injustice,  or  danger  of  the 
rule?  It  operates  in  favour  of  the  insurers,  by  a  di- 
minution of  the  risk,  and  not  of  the  insured,  who  have 
the  departure  in  contemplation  ;  for  if  the  vessel,  after 
she  has  arrived  at  the  point  of  separation,  should  deviate 
from  the  usual  and  direct  road  to  her  port  of  destination, 
the  insurers  would  be  entitled  to  the  premium,  and 
exonerated  from  responsibility.  An  intention  to  deviate, 
if  it  be  not  carried  into  effect,  will  not  avoid  the  policy. 
There  must  be  an  actual  deviation.  The  policy  b^ing 
**  at  andjrom^'^  the  risk  commenced;  there  was  also  an 
actual  inception  of  the  voyage  descf  ibed ;  for  the  Eliza 
sailed  from  Kingston  for  Alexandrik,  was  captured  .  m  a 
Vol.  \\Y  3  E 
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Ma.  Iv.  Co.  direct  course  Co  the  latter,  before  nhe  reached  the  divid- 
« or  Alszam*  jijg  point ;  and,  therefore,  the  underwriters  became  lia- 
ble tor  the  loss* 

The  second  point  in  the  cause  is,  whether  the  insurers 
were  liaUc  tor  a  fotal  or  a  partial  loss  i  And  here  a  pre- 
liminary question  presents  itself!  Was  the  abandonment 
made  in  proper  time  ?  When  the  Tuckers  received  in- 
formation ot  the  loss,  it"  became  int  umbent  on  them 
to  elect,  whether  they  would  abandon  or  not ;  and  if 
^hey  intended  to  abandon,  it  was  incumbent  on  them 
to, give  notice  of  such  intention  to  the  underwriters. 
Our  law  has  fiked  no  precise  period,  within  which 
the  abandonment  shall  b^  made,  and  notice  of  it  shall 
$e  given  to  the  insurers ;  but  declares,  that  it  shall 
be  done  within  a  reasonable  time.  In  the  case  before 
us  it  appears,  that  John  and  James  H.  Tucker  re- 
ceived information  of  the  capture  and  recapture  of  the 
Elissa  at  the  #am^.ffm^,  in  a  letter  from  Wi  and  B.  Bryan 
and  Co.  dated  on  the  26th  September,  1801;  but  it  does 
not  appear  when  the  letter  came  to  hand.  On  the  26th  of 
November,  1801,  the  luckers  offered  to  abandon  the 
Eliza  to  the  insurers,  which  offeV  was  rejected.  Can  it, 
under  these  circumstances,  be  pretended,  that  the  Tuck- 
ers were  guilty  of  nt*glect,  or  tnat  the  abandonment  was 
not  made  according  to  the  settled  rule  ?  It  was  made  within 
a  reasonable  tinie,  and  no  neglect  can  justly  be  imputed  to 
them.  We  must  have  some  facts,  whereon  to  build  tbe 
charge  of  negligence,  for  it  is  not  to  be  presumed  ;  and 
the  intervening  period  between  the  date  of  the  letter 'and 
the  time  of. abandonment,  after  making  a  due  allowance 
for  Che  passage  of  the  letter,  does  not  afford  suffiqieht 
ground',  on  which  to  raisethe  imputation  of  negleCt.  This 
brings  us  to  the  great  question  in  the  cause,  whether  the 
insurers  were  liable  for  a  total  or  an  average  loss.  On 
the  22d  August,  1801,  the  Eliza  was  captured  by  a 
Spanish  armed  schooner,  in  the  usual  course  from  Kings- 
ton to  Baltimore  and  Alexandria,  and  a  day  or  two  after^ 
wards  was*  recaptured  by  a  British  sloop  of  war,  and  car- 
ried into  Kingston  on  the  26th  of  the  same  month.  The 
mere  acts  of  capturing  and  recapturing  are  not  of  them- 
selves suiS  lent  to  ascenain  the  nature  and  amount  of  the 
loss  sustained.  The  loss  may  be  total,  though  there  is 
a  recapture.  Hamilton  v.  Mendez^  2  Bur.  119i8* 
Agtiilarand  others  v.  Rodgers^  7  D.  &?  £•  42u  Whe- 
ther the  loss  be  partial  or  total,  will  depend  upon  the  par- 
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ticular  ctrcumatancte  of  the  case,  which  it  becomes  ne-  Ma.  fy.  e« 

ct  ssan'  lo  take  into  view,  I'hc  Eliaa  Was  consigned  to  •'  Alexam- 
Brt/an  Csf  Co.  at  Kingston,  who  were  authorial  to  dis- 
pose of  her ;  they  endeavoured  to  sell  .her,  but  without 
effect  i  and  it  is  stated,  that  they  could  get  no  oflPer  for 
hfr  before  she  sailed  from'Kingston,  nor  fince  that  time* 
Bryan  &  Co.  put  on  board  10  tierces  ol  ^coffee,  of  thct 
value  of  1,000  dollars,  belonging  to  the  Tuckers,  to  be 
delivered  at  Alexandria  r  and  wlien  she  was  captured^ 
all  the  seamen;  except  Bell,  the  ostensible  master^  and 
one  man,  were  taken  on  board  the  Spanish  schooHer. 
The  Eliza  was  navigated  under  a  British  register  dur- 
ing the  V(  y  'gf  ;  which  rcgistt- r  was  lost  by  reason  of 
the  captute  and  recapture,  and  has  never  been  found# 
After  the  recapture,  the  Eliza  and  her  cargo  were 
libelled  in  the  vice-admiralty  court  for  salvage;  a 
claim  was  put  in  by  Bryan  &f  Co.  as  agents  for 
Eli  Richards  Patron^  the  real  and  navigating  mas- 
ter and  supercargo;  and  the  sloop  and  cargo  were 
adjudged  to  be  ^lawful  recaption  on  the  high  seas,  and 
ordered  to  be  restored,  dn  paying  to  the  recaptors  ^ne 
full  eighth  part  of  the  value  of  the  sloop  and  cargo  for 
salvage,  wi(h  full  costs;  and  to  ascertain  the  value  it 
was  further  ordered,  that  the  sloop  and' cargo  should 
be  forthw^ith  sold  by  the  claimants,  unless  the  value 
should  be  otherwise  agreed  upcmt  The  sloop  was  in- 
sured for  3,800.  dollars,  and  sold  for  915  dollars  ;  the 
coffee  sold  for  ), 000  dollars  ;  and  the  cosu,  diarges, 
and  commissions,  amounted  to  909  dollars,  which  al» 
most  absorbed  the  sum  for  which  the  sloop  was  sold. 
It  is  not  found,  that  the  sloop  had  sustained  no  damage 
by  the  capture  and  recapture ;.  and«  considering  the 
difference  between  3,800  dollars,  the  value  insured^ 
and  909  dollars,  the  price  for  which  she  sold^  the  jury 
m'tghty  without  other  evidence,  have  presumed,  that 
she  had  received  considerable  injury.  From  these 
facts  taken  together,  the  inference  is  rational  and  jiist^ 
that  the  voyage  was  broke  up  and  destroyed,  and  that 
the  underwriters  were  liable  for  a  total  and  not  for  an 
average  lois*  To  repel  this,  inference,  and  remove 
responsibility  from  <  the  msurer;,  it  has  been  urged  in 
argument,  that  the  agents  for  the  Tuckers  were*  guilty 
of  gross  neglect  and  misconduct.  If  Bryan  &  Co* 
ceased  to  be  agents  after  the  laiUnfl:  of  the  iloop,  then 
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Ma.  In.  Co.  the  captaia  bectihe-tlpathed  with  an  implied  authoritj 
99  A.LBi[A«.  iQ  jjj  what  was  fit  and  right,  and  most  cbnduclve  for 
^.  the  intereat  and  benefit  of  all  the  concerned;  and, 

J.  AND  J.  H.  therefore,  whether  the  agency  of  Bryan  £sr  Co»  conti- 
Tvo%miC  oued,  or,  beii^  at  an  end,  devolved  by  operation  of 
law  on  the  captain,  is  perfectly  immaterial ;  for  the 
question  still  recurs,  whether  the  ac^riual  or  implied 
agent  had  been  ^guilty  of  fraud,  negligence,  or  other 
improper  conduct,  which  would  exonerate  the  insurers. 
I  am  not  able  to  discern  any  misconduct  on  the  part  of 
the  agent,  ,that  would  exculpate  the  underwriters,  and 
prevent  their  being  responsible  for  a  total  loss.  And 
indeed,  this  was  a  point  proper  for  the  decision  of 
the  jury,  agreeably  to  the  case  of  Milk  v*  Fletcher^  in 
Douf  •'230  ;  and,  therefore,  the.  exception  taken  to  the 
opinion  of  the  court  was  not  well -founded.  The  sloop 
could  not  be  sold  at  private  sale,  and,  by  reason  of  the 
capture  andj^capture,  she  might  have  sustained  con- 
•i4eraai9  damage.  To  sell  the  coffee,  which  const}- 
^ted  the  cargGf  for  Alexandria,  to  satisfy  the  salvage 
and  co9ts,  would  have  been  an,  imprudent. measure ; 
for  the  redemption  would-  have  absorbed  the  whole 
proceeds,  and  then  she  would  have  returned  to  Alex- 
andria without  a  cargo,  as  the  capuin  had  no  funds  to 
purchase  one ;  and  besides,  she  mustjiave  sailed  with- 
put>a  register,  which  would  have  exposed  her  to  gres^t 
and  unnecessary  danger^  Prudence  dictated  the  sale 
as  a  safe  ^tep,  and  niost  for  the  benefit  bf  the  con-^ 
'cecned. 

The  error  set  forth  in  the  third  bill  of  exception' is, 
that  the  court  below  refused  to  instruct  the  jury,  that 
the  loss  of  the  register,  by  means  of  the  capture  and 
recapture,  was  not  sufficient,  in  law,  to  defeat  die 
voyage  from  Kingston  to  Alexandria^  and  might  have 
i>een  supplied  by  special  documents.  Though  ^e  re- 
gister Old  not  impart  any  phystcal  ability  to  the  sloop, 
in  regard  to  her  sailing;  yet,  it  was  a  docume^it  which 
tended  to  communicate  safety,  as.it  designated  her 
character,  individually  and  natibnaliy.  It  is  a  ne^ses- 
asuy  paper,  and  operates  as  a  national  passpott ;  for, 
without  it,  she  might  be  seized  as  an  unaiithorised 
rover  on  the  ocean,  and  in  certain  cases,  would  have 
been  liable  tb  confiscation.    The  register  is  a  docu^ 
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tnent  of  such  a  special  knd  important  nature,  that  its  Ma.  Iv.  Co. 
loss  cannpt  be. fully  made  up  by  other  oi&cial  papers.  *^'  p"*^'" 
.  Ic  would  have  been  a  very  imprudent  step  for  the         ,y, 
captain  to  have  proceeded  on  his  voyage  without,  a  re-  J-  avd  J.  H. 
gister  ;  if  he  had,  he  would  have*  been  justly  chalrged     Tcck««. 
with  improvidence,  negligence,  and  culpable  miscon- 
duct. 

Gushing,  J-  I  consider  this  as  deiorly  a  case  of  in- 
tentional, not  actual  deviation  ;  but  not  as  a  case  of  n<m- 
inception  of  the  voyage  insured* 

This  is  proved  by  a  number  of  cases  cited ;  and  con-- 
tradicted  by  none* 

What  a  case  ot  no»-inception  is,  is  snown  by  the  casb 
otWooldrtdge  v*  BoydcUy  Douglas*^  1*6,  where  the 
ship  was  insured  from  Maryland  to  Cadiz,  havbff  no  in- 
tention at  all  of  going  there  ;  but  that  is  totallv  afferent 
from  the .  present  case,  where  the  vessel  was  cleared  out 
at  Jamaica  for  Alexandria,  with  a  cargo  taken  injfor 
Alexandria,  and  intended  to  go  there* 

It  is  true  sugars  were  taken  in  for  Bi^timore,  and  the 
captain  intended  goiilg  there  first*  That  amounts  only 
to  an  indent  to  deviate ;  but  no  deviation  unless  exe- 
cuted. 

This  is  proved  by  divers  authorities*  3Ttddlewood oni- 
BlakeSy  7  T.  R.  p.  162,  B.  R.  a  ship  insured  at  and  from 
London  to  Jamaica,  and  the  captain  had  orders  (exacdy 
like  the  case  at  the  bar)  to  touch  at  Cape  Nicola  Mole, 
to  land  stores,  pursuant  to  charter-party*  Upon  ^hich, 
one  of  the  judges  (LaxvrenceJ  gave  an  opinion^  that  if  the 
vessel  had  been  captured  before  she  came  to  the  dividing 
point,  between  the  northern  and  southern  courses  to 
Jamaica,  the  insurers  would  have  been  liable* 

And  the  other  judges  agreeii\g  with  judge  Lawrence, 
to  lay  the  whole  stress  of  the  caUse  in  favour  of  the  in- 
surer, upon  the  captain's  not  exercising  his.  judgment  at 
the  time,  upon  which  was  the  best  and  safest  of  the.three 
courses,  Twhose  judgment  the  insurers  had  a  right  ttf 
have  the  oenefit  of)  but  taking  the  northern  course, 
merely  in  pursuance  of  orders,  to  land  stores  at  Cape 
Nicola  Mole.  All  this  shows,  that  had  the  captiun  exer* 
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Ma.  Iv.  Co.  ci8edhi9Judgmentiii  going  the  northern  course,  88  bei|ig 

•'  taw!^"'  **  best  and  safest,  the  whole  court  would  have  held  the 

y.  insurer  liahlt*,  as  the  vessel  was  captured  before  she  came 

].  AV9  J.  H.  to  the  dividing  point,  between  the  course  to  the  Cape 

Tvcw.^  and  to  Jamaica. 

Another  case,  more  direct  and  decisive,  is  Totter  v. 
Wilmer^  2  Str.  1248^  9,  where*  the  ship  was  insured  from  • 
Carolina  to  Lisbon  and  to  Bristol,  and  the  capuin  took 
in  sa)t  to  deliver  at  Falmouth,  before  gomg  to  Bristol, 
repugnant  to  the  specification  of  the  policy,  yet  being 
captured  before  arriving  at  the  dividing  point  between 
Falmouth  and  Bristol,  die  itisurer  was  held  liable,  which 
teems  exactly  the  present  case. 

The  mere  taking  in  ^joods  for  another  port^  does  not^ 
of  Itself,  make  a  deviation.  It  may,  however,  if  it  ma- 
terially vary  the  risk,  and  be  a  circumstance  designedly 
concealed  md  suppressed,  excuse  the  underwriters.  Id 
the  present  case  it  does  not  appear,  m&terially,  to  vary 
the  risk«  any  more  than  in  taking  in  stores  to  land  at 
Cap^  Nicob  Mole,  in  the*  case  of  Middlewood  4md 
J3&rir«,  varied  the  risk.  Which  H^B  not  suggested  by  court 
or  counsel,  that  it  did ;  or  the  taking  in  salt  to  land  at 
Falmouth*  in  the  case  of  Foster  and  IvUmer*  It  did  ndl 
delay  the  voyage  in  the  present  case ;  the  vessel  sailed 
with  convoy  as  soon  as  it  was  ready,  and  was  afterwards 
captured  in  the  proper  course,  before  deviatbg* 

The  award  mav  belaid  out  of  the  case,  for  more  rea- 
sons than  one.     i  think  it  void  for  uncertainty. 

As  to  the  hiss,  whether  total  or  average,  the  jury,  who 
had  the  whole  evidence  before  them,  have,  in  effect,  found 
a  total  loss,  and  the  voyage  broken  up.  It  is  not  cent- 
fied  by  the  court,  that  the  bill  of  exception^  contains  the 
whole  evidence ;  and  as  strong  circumstances  (I  think 
conclusive  ones)  are  stated,  that  show  the  voyage  could 
not  be.  safely  pursued,  or  could  not  be  pursued  at  alL»  in 
consequence  of  the  loss  of  register  and  loss  of  bands  by 
the  capture,  either  of  which,  it  does  not  appear,  could  hie 
supplied,  I  think  we  are  not  warranted  to  overrule  the 
verdict,  or  reverse  the  judgment. 

Judgmenf  affirmed. 
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THE  UNITED  STATES  v.  HETH. 


THIS  was  a  case  certified  from  the  circuit  coort  of  riie  collector 
the  fifth  circuit,  holden  in  the  district  of  Virginia,  where  of  the  dUtriet 
a  question  arose  upon  Which  the  opinions  of  the  judges  ^^^^^^^^^ 
were  opposed.  ^<^TtuJiikk 

of  M<Ay,  180(^ 

The  question  was,  whether  the  defendant,  as  collector  «itricted  to« 
of  the  customs  for  the  district  of  Petersburgh,  was  ^^"""JUS"  • 
restricted  to  a  commission  of  two  and  a  Half  per  cent  half  ^t  c^nA 
on  anv,  or  all  of  the  monies  collected  and  received  by  on  the  moities 
him  after  the  30th  of  June,  1800,  on  account  of  bonds  ^yWrocoHect- 
previously  taken  for  duties  arising  on  goods,  wares,  ed  af^er  the 
and  merchandise^  imported  into  the  United  States.        30th  of  June, 

2800,'  on  ac- 

This  question  arose  upon  the  2d  section  of  the  act  of  Sreviouilv  ta- 
congrrss,  entitled  ^^  an  act,  supplementary  to  an  act,  kenforduUetf 
cAtiiled  an  act,  to  establish  the  compensation  of  the  •nsingon 
o$cers  employed  in  the  collection  of  the  duties  on  im-  fd  intoUiTu" 
port  and  tonnagf" — passed  on  the  lOth  of  May>,  1800,  nited  States. 
voL  5.  p*  173.     'Ihe  words  of  which  are,  **  that  in  lieu 
of  the  commissions  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  thirtieth  day  of  June  next,  be 
allowed  to  the  collectors  for  the  districts  of  Alexandria, 
Pc-tershurgh,  and  Richmond,  respectively,  two  and  a 
half  per  centum  on  all  monies  which  shall  be  collected 
and  rece'f^f  d  by  them,^'  ^^for  and  on  account  of  the  duties 
arising  oh  goods^  wares,  and  merchandise,  imported 
into  the*  United  States,  and  on  the  tonnage  of  ships  and 
vessels." 

Breckhtridgt^  attorney  ^eneral^  in  behalf  of  the 
United  States^  observed,  that  the  words  of  the  act 
appeared  to  him  so  plain  that  they  could  not  be  eluci- 
dated by  argument.  He  understood  the  language  of 
the  act  to  be»  that  only  two  and  a  half  per  cent  should 
be  allowed  on  mr>nies  received  after  the  30th  of  June. 
Although  the  collector  may  have  done  the  greater  pam 
of  his  duty  by  taking  bonds  (qr  the  duties,  yet  they  were 
neither  collected  nor  paid  before  that  day.  It  cannot 
be  deemed  an  unconstitutional  act  as  being  expoatfact^ 
because  the  prohibition  of  the  constitution  extends  to 
Grimmal  cases  only.     3  i)a/.  386*     Caider  v.  Bull. 
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CoL  Hcth.  Although  it  is  a  sound  rule  of  construe-, 
tion,  that  when  the  words  of  a  statute  have  a  plain,  dis- 
tinct, i^nd  reasonable  meaning,  no  rejcurrenc^e  is  to  be 
had  to  inie^dmcnty  inference^  or  implication^  yet,  when 
the  words  of  a  statute  admit  of  two  constructions,  (as 
in  the  present  ca^e  they  evidently  do,  or  they  would  not 
now  be  under  discussion)  it  cannot  be  improper  to  have 
reference  to  similar  laws,  and  to  inquire  how  they  have 
been  construed. 

The  first  section  of  the  act  of  t4fth  Feb.  1795,  vol.  3, 
c.  88,  says,  ^^  that  in  lieu  of  the  comaiissions  heretofore 
by  law  established,  there  shall  be  allowed  to  the  col- 
lectors of  the  duties  on  im|>ort  and  tonnage,  on  all 
monies  by  them  respectively  received  on  account  of  the 
duties  aforesaid,  arising  on  tonnage,  and  on  goods, 
wares,  and  merchandise,  imported  after  the  last  d^y  of 
March  next,  to  wit,"  ^^  to  the  collector  of  Bermuda, 
Hur^dred,"  (which  office  was  then  holden  by  the 
defendant)  ^^  two  per  cent.^'*  This  act  raised  bis  com- 
mission .from  one  to  two  per  cent;  which  two  per  cent 
he  charged  only  oii  the  duties  that  arose  on  importations 
made  afier  the  last  day  of  March,  1795;  and  one  per 
cent  only  t)n  the  money  received  on  bonds,  payable 
after  that  day  for  goods  imported  before. 

The  act  of  3^  March^  1797,  vol.  3,  ch.  63,  raised  the 
defendant's  commissions  from  two  to  three ^rr  cents  in 
precisely  the  same  language  as  that  of  the  last&ct;  and 
of  course,  it  received  from  him  the  same  coil%truction, 
and  in  both  instances  that  construction  was  acquiesced 
Hi  by  the  treasury  department. 

The  ne^^t  act  upon  the  subject,  and  that  which  next 
precedes  the  act  in  question,  is  that  of  2d  March ,  1799, 
voL4j  ch.  129,^.  447,  entitled  "  an  act  to  estabiish*^  (a 
word  not  used  in  the  titles  of  the  former  acts)  ^^  the 
compensations  of  the  officers,"  &c.  the  second  section 
of  which  runs  thus:  ^^  that  from  and  after  the  last  day 
of  March  next,  and  in  lieu  of  the  fees  and  emoluments 
fieretofore  established,  there  shall  be  allowed  and  paid 
for  the  use  of  the  collectors,  naval  officers,  ahd  survey- 
ors, the  fees  following:  that  is  to  say,"  &c«  &c.  (to  the 
collectors  of  sundry  ports,  not  including  the  defendant) 
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"  and  to  thef  collectors  of  all  other  districts,  three  per  TnaUirxTB* 
cent  on  all  monies  by  thrm  respectively  received  on      SiATat 
account  of  the  duties  arising  on  goods.  &c«  imported       hbth. 
into  the  United  States,  and  on  the  tonnage  of  ships  and 
vessels/*  whereby  the  defendant's  commissions  were 
99tabUithed  2X  three  per  cent. 

A  difference  of  phraseology  will  be  observed  between 
this  and  the  two  former  laws.  This  section  says,  ^^  that 
from  and  after  the  last  day  of  March  next^'*  certain  com- 
missions shall  be  ^^  allowed  and  paid''  on  all  monies 
received  on  account  of  duties  arising  on  goods  ^^  /m* 
ported  intojhe  United  States^  and  not,  as  before,  "  /w- 
ported  after  the  last  day  of  March  nextj^^  Yet  this  dif- 
ference of  phraseology  made  no  difference  at  the  treasu* 
ry  in  the  construction  of  this  law,  until  very  lately. 

The  next  act  is  that  uppn  which  the  present  question 
arises;  the  second  section  of  which  says,  ^^  that  in  lieu 
of  the  commissions  heretofore  allowed  by  law,  there 
shall,  from  and  after  the  30th  day  of  June  next^  be  al- 
lowed to  the  collectors,  &c.  two  and  a  half  per  centum, 
on  all  monies  which  shall  be  collected  and  received  by 
them,  for  and  on  account  of  the  duties  arising  on  goods, 
wares,  and  merchandise  imported  into  the  UnitedStates^ 
and  on  the  tonnaoe  of  ships  and  vessels.^ 

There  is  no  difference  between  the  words  of  this  act; 
and  those  of  the  act  of  1799,  excepting  that  the  present 
act  uses  the  words  ^^  collected  and  received^  and  the  act 
of  1799,  uses  the  word  "  received^  only.  But  the  word 
*^ collectedy'*  is  believed  to  be  merely  an  accidental  tau- 
tology, which  cannot  alter  the  meaning  of  the  section. 

Neither  of  the  two  last,  like  the  former  laws  on  the* 
same  subject,  confines,  by  express  wordsy  the  commis- 
sions to  the  monies  received  for  duties  arising  on  goods 
imported  qfier  a  certain  date ;  but  the  word  ifter^  is 
placed  in  a  different  part  of  the  sentence;  yet  all  these 
laws  received  the  same  construction  at  the  treasury,  for 
at  least  five  months  after  this  last, act  had  passed  j  a 
construction,  which,  as  the  defendant  still  contends,  waa 
perfectly  correct. 

VgLIII. 
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ThbUvitbd      The  colle'ctor  can  receiv/s  no  higher  or  lower  com- 
v/**       mission  upon  the  monies  *♦  collected  and  received!* 
Hkth.       upon  the  duties  arising  on  the  toAnage  of  a  vessel^  than 
upon  the  nierchandise  imported  in  such  vesaeL 

The  section  of  the  law  inquestion,  confines  the  change 
of  commissions  to  the  money  arising  on  goods  import* 
ed  after  die  30th  of  June,  and  on  the  tonnage  of  vessels, 
as  strongly  as  if  the  words  ^^  after  the  30di  6f  June," 
had  immediately  followed  the  word  **  imported." 

The  participle,  "  arising^  must  refer  to  the  time 
when  the  section  is  fo  take  effect,  i.  e.  '^  from  and  after 
the  SOth  of  June  next.'*  The  duties  arise  when  the 
goods  .arc  landed,  and  when -the  bonds  are  taken. 

Tp  what  time  the  words  "  arisipg"  and  "  imported** 
relate, Js  not,  perhaps,  at  first  view,  very  obvious;  but 
the  date  is  found  in  the  preceding  part  of  the  section.— 
The  only  period  mentioned  throughout  is  ^^  the  30th  day 
of  June. 

The  true  reading  of  this  section  must  be  thus  :— 
^  there  shall  be  allowed  on' all  monies  to  be' received  for 
duues  arising  on  goods  imported  after  the  30th  of  June 
next.'*  To  speak  of  duties  ^*  arising^  after  the '30th  of 
June,  1800,  on  goods  imported  and  landed  before  that 
day,  wo  ild  be  absurd  \  for  the  duties  ^^  arise'*  as  soon 
as  secured,  thbugh  not  received  till  a  distant  period. — 
The  word  ^  imported^  stands  without  any  sign  oitime^ 
and  may  W  past,  present,  or  future,  with  equal  propri- 
ety, unless  resort  be  had  to  inference,  and  to  die  context. 
The  language,  to  have  been  precise,  should  have  been 
either  ^  which  may  have  been  imported,"  or  ^^  to  be 
imported.*'  The  word,  however,  standing  withput  the 
explanatory  signs,  must  receive  that  construction  which 
is  most  consonant  to  justice,  reason,  and  common 
sense. 

By  the  63^d  section  of  the  collection  law  of  2d  March, 
1799,  it  is  enacted,  ^^  that  the  duties  imposed  b^  law  on 
the  tonnage  of  any  ship  or  vessel,  shaU  be  paid  to  the 
collector,  at  the  time  of  making  entry  of  such  ship  or 
vessel ;  and  it  shaU  not  be  lawful  to  grant  any  permit,  or  to 
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unlade  any  goodsi  wares,  or  merchandiae  whatever,  fix>m  THBUirtTB» 
such  ship  or  vessel  until  the  said  connage  duty  is  first      ^'^^J*^ 

It  being  admitted  by  the  attorney-general,  that  the 
import  duties  and  the  .tonnag'c  duties  must  go  hand  in 
hand,  no  ope  can  be  at  a  loss  for  the  timevrhcn  the  duties  on 
the  goods  imported  in  any  ship  or  vessel  arose.  It  woidd 
be  murd  to  say,  that  the  defendant  was  entitled  to  3  per 
cent  upon  the  money  received  for  the  duties  on  the  ton- 
nage ot  tlie  ^vessel  which  urived  and  entered  on  the  20th 
of  June,  and  only  two  and  ahalf  per  cent  upon  the  mcmiea 
which  mig^t  faU  due,  and  be  collected  and  recehedby  him 
after  the  30th  of  June,  for,  and  on  account  of  the  duties 
which  had  arisen  on  the  20th  of  June,  upon  the  goods 
imported  in  the  same  vessel. 

Had  it  been  the  intention  of  congress,  to  have  raised 
the  commissions  of  some  collectors,  an^  to  haVe  reduced 
those  of  others,  for  like  services  performed  under  aiformer 
law,  they  would,  have  said,  ^^  that  from  and  after  the 
30th  day  of  June  next,  the  commissions  hereby  allowed, 
shall  be  upon  all  monies  by  them  respectively  received,, 
for,  and  on  account  of  the  duties  on  goods.  Sec*  which 
may  be  then  due  to  the  United  States,  and  outstam&ng 
upon  honde^  or  which.shall  arise  on  goods,  &c.  imported 
into  the  United  Sutes." 

But  had  such  been  the  langua^  of  the  law,  it  would 
have  been  unconstitutional,  because  ex  poetfacto^  and 
tending  to  impair  the  oblivion  of  the  contract,  which 
was  made  between  die  United  States  and  the  coDedors, 
fay  the  act  of  17M.  Yet  the  constnictioa  now  contended 
for  by  the  attorney-general,  will  give  the  law  the  same 
effect,  as  if  iu  language  had  been  as  just  stated  ;  for  it 
will  take  from  the  collec^r  one*half  per  cent  on  the 
amount  of  bonds,  which  were  outstanding  at  his  ofEce  oa 
die  30th  of  June,  1800,  and  which,  of  course,  had  been 
taken  under  die  preceding  act  of  1799,  by  which  his 
comnussion  waa  established  at  three  per  cent. 

TUs  omstrucdon  will  also  involve  both  abeurtRty  and 
oppreeoion. 
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^■■y*""®  Suppose  a  person,  on  the  29ch  of  June,  1800,  had  se- 
'  \^  "  cured  dudes,  by  bonds,  to  the  amount  of  500  dollars,  pajr* 
HsTB.  able  at  eight,  ten  suid  twelve  months  ;  and  that  ten  other 
citiaens  had  made  entries  on  the  same  day,  the  duties  on 
which,  amounted  only  to  49  dollars  each,  which  being 
under  50,  they  were  each  obliged  to  pay  down,  and  up-i 
on  which,  the  collector  immediately  received  his  commis- 
sion of  three  per  cent ;  yet,  if  the  late  construction  of  the 
treasury  be  correct,  the  collector  was  entitled  to  receive 
cmly  two  and  a  half  per  cent  upon  the  bonded  duties, 
although  his  responsibility  and  services  were  much  greater 
than  in  the  other  cases,  in  which  he  received  his  three 
per  cent  on  duties  which^^ora^r  at  the  same  time  on  goods 
imported  at  the  eanie  time^  and  in  the  eame  vessels  and 
although  the  bonds,  were  taken  lind^r  the  same  law  of 
1799«.  which  expressly  established vl  commission  of  three 
per  cent,  from  and  after  the  last  day  of  March,  upon  all 
monies  received  for  duties  arising  on  goods  imported  in- 
to the  United  States  until  anew  provision  should  be  en<f 
acted  and.go  into  operation  ;  that  b,  in  effect,  until  the 
90th  day  of  Jiine,  1800  ;  for  it  never  could  have  been 
the  intendon  of  congress,  that  compensation  knuh  should 
apply  to  other  cases  than  such  as  f  aould  originate  after 
such  laws  should  go  into  operation* 

Another  case  wiU  show  how  the  present  construction 
of  the  treasury  might  have  proved  extremely  oppressive 
to  the  defendant.  Suppose  that  when  he  rendered  his' 
quarterly  account  to  the  treasury,  up  to  the  1st  of  April, 
1800,  there  were  then  outstanding  bonds  for  duties  in 
his  office,  to  the  amount  of  150,000  dollars*  He  had  a 
right  to  calculate  upon  receivbg,  in  the  course  of  the 
year,  4,500  dollars  mr  his  commissions  thereon,  and  to 
make  his  engagements  accordingly.  After  making  such 
engi^mients,  the  law  interferes  to  the  utter  ruin,  perhaps, 
of  thie  collector,  who  relied  upon  the  faith  of  his  govern- 
ment. If  congress  have  a  right  to  take  away  one  sixth 
part;  of  the  collector's  compensation,  for  services  already 
Jnqidered,  they  may  take  ^e  whole.  The  laborious  and 
respoQsitde  put  of  those  services  is  performed  when  the 
bonds  are  taken.  It  consists  in  receiving  the  entries  of 
merchandise,  examining  invoices,  classing  and  estimat- 
ing duties,  and  taking  bonds  with  responsible  sureties^ . 
&€•    Indeed^  the  residue^f  the  services  is  mere  matter 
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•f  form  in  ihianjr  instances,  for  the  Ixnids  so  taken  are 
lodged  in  the  bank  where  the  monies  are  ^^  collected  and 
received,"  though  the  collector  acknowledges  the  receipt 
of  the^  b  his  weekly  retunis.  It  can  n^er  b^  permit- 
ted to  the  ITnifeed  States,  after  these  services  are  rendered, 
to  say,  wie  have  changed  our  mind ;  instead  of  three  per 
cept  you  shall  have  but  two  and  a  half  per  cent.  Such  a 
conduct  on  the  part  oi' an  individual  would  (^treated 
with  contempt  and  indication ;  or  were  this  a  case  be- 
tween a  state  and  one  oi  its  citizens,  and  the  state  should 
come  into  this  court  for  relief,  the  court  would  not  hesi- 
tate to  compel  the  state  to  perform  its  contract.  The 
constitution  of  the  United  States,  art.  1,  section  10, 
says,  ^^no  law  impairing  the  obligation  of  contracts 
lihall  be  passed." 

If  the  treasury  construction  prevails,  it  will,  in  almost 
every  instance,  copfine  the  operation  of  the  act  of  1799, 
to  three  months,  instead  of  allowing  it  to  operate  until 
the  next  law  took  effect ;  for  one  third  of  all  the  bonds 
taken  in  July,  1799,  for  duties  on  European  goods,  and 
all  the  bonils  taken  for  duties  on  wines  and  teas,  did  not 
fall  due  till  Juty,  1800. 

Suppose  the  law  had'contained  such  a  clause  as  this, 
^^  that  from  and  after  the  30th  day  of  June  ntrxt,  in  Iit.u 
of  the  duties  herefofore  imposed  by  law,  on  goods,  &c« 
imported  from  Europe,  subject  to  a  duty  of  twehe  and  a 
half  per  cent  ad  valorem^  there  shall  be  >  charged  pnly  a 
duty  often  per  cent  ad  valorem^  upon  all  such  goods^  Sec* 
imported  into  the  United  States.'' 

Suppose  a  ship  from  London  had  arrived  on  the  13th 
day  of  June,  1800  ;  that  all  the  cargo  had  been  duly  en- 
tered and  discharged  before  the  end  of  the  month,  except 
one  consignment  of  considerable  value,  and  that  after  the 
expiration  of  fifteen  working  days,  such  goods  ^had  been 
taken  from  on  board,  and  stored  agreeably  to  law.  Upon 
the  l^t  of  July,  the  assignee  appeared  before  the  collector, 
with  his  entry  duly  made  out,  and  his  sureties  ready  to 
enter  into  bonds  for.  the  duties.  The  collector  contended 
for  the  duties  at  twehe  and  a  half  per  cent  qd  valorem  / 
the  consignee  offered  to  secure  the  duties  at  ten  per  cent 
ad  valorem^  Would  this  court  say  that  he  was  not  bound 
to  pay  the  twehe  and  a  half  per  cent  duties,  because,  from 
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^"^"TEP  negator  design,  he  did  not  secure  theptyment  of  the 
States      duties^  *imd  take  away  his*  goods  when  the  other  ixn* 
'porters  did? 

The  difference  of  phraseology,  betw^een  the  two  former 
and  two  latter  laws,  on  the  same  subj^ect,  was  not  the  effect 
of  a  design  to  benefit  one  collector,  and  to  injure  another ; 
but  *  was  merely  owing  to  the  differpt  manner  in  which 
different  men  will  ever  express  themselves,  in  defining 
the  same  subject  matter. 

Brecienridge^  attorney-general,  in  reply* 

No  argument,  m  favour  of  the  defendant,  can  be  drawn 
from  the  act  of  1795,  voL  3,  ^*  168  ;  for  die  words  there, 
are  expressly  ^*  on  goods,  &c«  imported  after  the  last  day 
of  March,''  but  the  words  of  the  present  act,  differ  very 
materially ;  instead  qf  saying,  on  goods  imported  after 
the  dOth  of  June,  it  says,  on  monies  coHected  and  received 
after  the  30ch  of  June.  The  difference  of  phraseology 
used  by  the  legislature,  when  legislating  on  the -same  sim- 
ject,-  evidendy  implies  a  difference  of  intention. 

The  word  ^  arising""- makes  no  difference  in  the  con- 
struction of  the  sentence.  It  would  have  the  same  mean- 
ing if  that  word  were  entirely  left  out.  The  expression, 
**  duties  on  goods^^  is  the  same, ,  in  effect,  as  the  expres- 
sion, *^  duties  arising  on  goodsJ*^  That  part,  of  the 
sentence  b  only  descriptive  of  the  subject,  or  fund,  .out 
of  which  the  monies  were  to  be  received.  The  words 
of  the  act  of  1797,  voU  3,  p.  392,  which  gave  the  de- 
fendant a  commission  of  three  pet  cent  are  *>on  all 
monies ,  received-  onr  account  of  the  duties  arising  on 
tonnage,  and  on  goods,  wares  and  merchandise,  imported 
flfier  the  last  day  of  March,  in  the  present  year."  Here 
is  the  same  remarkable  difference  m  bnguage,  which  was 
observed  in  the  act  of  1795  ;  and  which' adds  strength  to 
the  argument,  that  the  variation  of  the  expressions  was  nor 
accid^tal,  but  btended  to  convey  a  different  signification. 

The  words  of  the  act  of  1800,  are  not  that  the  collec* 
tor  shall  receive  onlv  two  and  a  half  per  cent  on  the 
duties  arising  on  ^odi  imported  after  the  30th  of  June ; 
but  onaQ  monies^  cpUected  and  received^  after  that  day, 
on  goods  imported  at  any  tiikie.    Mtmes  due^  by  band^ 
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are  not  monies  coUected  and  received.  The  actual  coHec- 
tion,  and  receipt  of  the  money,  was  the  only  act  which 
could  entitle  the  collector  to  his '  commission^  under 
either  law  ;  and  if  coUected  and .  received  after  the  dOth 
of  Jane,  only  two  and  a  half  per  cent  could  be  de- 
manded. 

JOHNSON,  }•  This  is  an  amicable  liuit,  instituted  to 
try  the  question,  whether  the  defendant,  lately  col- 
lector of  the  port  of  Peter^burgh,  was,  after  the  30th. 
day  of  June,  1800,  entitled  to*  retain  three  per  centum 
on  the  amount  of  sums  received  by  him  after  that  time, 
upon  bonds  for  duties  taken  between  that  period  and 
the  last  day  of  March,  1799. 

The  claim  of  the  defendant  is  founded  upon  the  act 
of  March  2d,  1799,  ^^  to  establish  the  compensations 
of  thetfofficers  employed  in  the  collection  of  the  duties," 
ike*  And  the  opposition,  on  behalf  of  the  govern- 
ment, is  founded  on  the  act  of  May  lOdi,  1800,  sup- 
plementary to  the  one  before  mentioned. 

The  whole  difficulty  results  from  the  vague  signifi. 
cation  of  some  of  the  expressions  made  use  of 'in  the 
latter  act ;  which,  so  far  as  may  be  material  to  the 
present  decision,  are  contained  in  the  following  ez« 
tract  from  the  2d  section :  *^  That  in  lieu  of  the  com* 
missions  heretofore  allowed  by  law,  there  shall,  from 
and  after  the  30th  day  of  June  next,  be  allowed  to  the 
collectors  for  the  districts  of  Alexandria,  Petersburgh 
and  Richmond,  respectively,  two  and  a  half  per 
centum  on  all  monies  which  shall  be  collected  and  re- 
ceived by  them,"  ^  for  and  on  account  of  the  duties 
arising  pn  goods,  wares  and  merchandise,  imported 
into  the  United  States,  and  on  the  tonnage  of  ships  and 
vessels." 

On  behalf  of  the  United  States  it  is  contended,  that 
the  rights  of  the  collectors  of  duties,  with  regard  to 
their  compensation,  are  absolutely  submitted  to  the 
will  of  congress  ^  that  congress  has  uniformly  increased 
or  diminished  that  compensation,  as  circumstances 
suggested  the  expediency  of  such  a  measure,  without 
regarding  any  supposed  limitation  of  their  right  to  do 
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^"s  ^'"*'*  so,  imposed  by  the  claims  of  their  officers ;  that  it  has 
^^^**  been  the  uniform  policy  of  the  government  to  apportioa 
the  cQmmission  to  the  actual  receipt  of  money ;  and, 
therefore,  whatever  may  have  been  the  proportion  of 
their  labour  or  responsibility,  their  right  to  compensa- 
tion \iras  not  consummated  before  the  actual  receipt  of 
the  duties,  and  the  amount  of  their  commission  re- 
mained liable  to  be  increased  or  diminished  at  the  wiH 
of  congress ;  that  in  passing  their  act  of  May  10th, 
1800,  they  had  a  right  to  give  it  a  retroactive  opera- 
tion ;  and  the  latter  words  of  the  2d  section,  ^^  arising 
on  goods  imported,"  will  bear,  and  ought  to  receive 
such  a  construction. 

At  the  9ame  time  that  I  admit  the  correctness  of 
the  prefatory  observations  of  the  attorney-general,  my 
mind  is  led  to  adopt  a  conclusion  unfavourable  to  the 
construction  which  he  contends  for. 

The  rights  of  the  collectors  of  duties,  as  to  their 
compensation,  are  certainly  submitted  to  the  justice  and 
honour  of  the  country  that  employs  them,  until-  con- 
summated by  the  actual  receipt  of  the  sums  bonded  in 
their  respective  offices ;  but  where  an  individual  has 
performed  certain  services,  under  the,  influence  of  a 
prospect  of  a  certain  emolument,  that  confidence  which 
it  is  the  interest  of  every  government  to  cherish  in  the  ' 
minds  of  her  citi:tens,  a  confidence  which  experience 
leaves  no  room  to  distrust  in  our  own,  would  lead  to  a 
conclusion,  that  it  could  not  h^^ve  been,  the  intention  of 
the  legislature  tb  defeat  a  reasonable  erpectation  of  her 
officer,  suggested  by  her  own  laws.  Unless,  there- 
fore, the  words  are  too  imperious  to  admit  of  a  diiTer- 
ent  construction,  it  will  be  gratifying  to  the  court  to  be . 
able  to  vindicate  the  Justice  of  the  gY>vernment,  by  re- 
stricting the  words  of  the  law  io  a  future  operation. 

That  it  is  the  policy  of  the  United  States  in  granting 
compensations  to  her  revenue  officers,  to  limit  the  con- 
summation of  their  right  to  the  actual  receipu  of  mo- 
ney, is  evident  from  a  view  of  all  her  acts  on  that  sub- 
1'ect.  But  It  is  observable,  that  every  end  of  chat  po- 
icy  is  answered  in  this  case,  because  the  claim  of  the 
defendant  is  founded  upon  the  actual  receipt  of  money 
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arising  upon /bonds  taken  while  the  compensation  Was  TaaUviTia 
at  three  per  cent.     His  claim  has  no  relation  to  the      Stat»« 
amount  tK>nded,  but  to  the  amount  actually,  received       Hxtr. 
upon  the  bonds  taken  prior  to  the  last  act. 

Upon  considering  the  question,  therefore,  upon  the 
construction  of  the  act,  I  confine  myself  to  the  single 
inquiry,  how*  far  ih^  government  has  exercised  its 
power,  in  reducing  the  compensation  to  the^  defendant, 
from  three  t^  two  and  a  halif  per  cent  i 

The  words-of  the  act,  ^^  arising  on  goods  imported,** 
although  in  themselves  very  indefinite  )n  point  of  time, 
will  receive  a  precise  signification  in  this  respect,  by 
supplying  the  words  ^^  heretofore,''  to  give  them  a  past, 
or  **'  hereafter,''  to  give  them  a  future  significatiom<  If 
it  bei  necessary  thai  the  court  should  make  an  election 
between  these  words,  in  order  to  complete  the  sense, 
'its  choice  will  be  immediately  determined  by  recurring 
jto  two  well  known  rules  of  construction,  viz.  that  it 
ought  to  be  consistent  with  the  suggestions  of  natural 
justice,  and  that  the  words  should  be .  taken  most 
strongly  *'  contra  proferentem*^* 

But  there  are  other  considerations,  which  will  lead 
to  a  conclusion,  without  supplying  any  supposed  defi- 
ciency in  die  wording  of  the  sentence.  There  is  nothing, 
either  in  the  terms .  madie  use  of,  or  in  the  professed 
object  of  the  law,  necessarily  retrospective ;  but  the 
general  inteiition  of  the  act,  as  well  as  the  significiatioti 
of  the  word  arising^  both  point  to  a  future  operation. 
Besides  which,  where  it  can  be  shown  that  a  govern- 
ment has  once  adopted  a  ceruin  rule  of  justice  for  its 
condua,  it  is  fair  to  infer,  that  in  legislating  afterwards 
upon  the  same  subject,  it  intended  to  pursue  the  same 
rule,  unless  the  contrary  shall  be  clearly  eiqiressed ;  and 
in  the  act  of  March  3d,  1797,  which  varies  the  com- 
pensation of  the  revenue  officers,  in  several  particulars, 
that  alteration  is  expressly  restricted  to  take  eifectonly 
with  regard  to  future  importations.  I  am  of  opinion, 
that  the  defendant  shall  have  judgment. 
VoL  IH.  3  G 
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Washington,  J^  The  point  submitted  by  the  circuit 
court  of  Virginia  t6  this  court  is,  whether  the  defend* 
ant,  as  collector,  was  restricted  to  a  commission  of 
two  and  a  half  per  cent  on  any,  or  all  of  the  monies 
collected  and  received  by.  him,  after  the  30th  June, 
1 800,  on  account  of  bonds  previously  taken  for  duties , 
arising  on  goods,  &c.  imported  into  the  United  States* 

The  solution  of  this  question  must  depend  upon 
another :  does '  the  2d  section  of  the  act  of  the  10th  of 
May,  1800,  extend  to  duties  which  arose  upon  gopds 
imported  before^  and  received  after,  the  30th  of  June  in 
that  yeai*,  oris  it  to  be  restricted  to  duties  arising  on 
goods  which  should  be  imported  after  that  period  ? 

,  I  avo  strongly  inclined  to  the  opinion,  that  every 
part  of  this  section  is  future,  and  that  a  literal  con- 
struction will  render  it  entirely  prospective  upon  the 
wh<>le  subject.  I'he  time  at  which'the  substitution  of 
two  .and  a  half  for  three  per  cent  is  to  take  place,  as 
well  as  that.of  collection  and  receipt,  .are  certainly^  fu- 
ture, and  there  is,  I  think,  as  little  doubt  that  those 
receipts  can  only  apply  to  duties  which  should  arise 
after  the  same  period,  the  word  armng  being  clearly 
future  in  relation  to  the  time  specified  in  the  section. 
The  word  imported^  though  past  in  relation  to'*  the  du- 
ties which  were  to  arise  on  the  goods  imported,  may, 
nevertheless,  be  future  in  relation  to  the  period  whtn 
the  charge  of  commissions  was  to  take  effect,  and  I 
thiiik  it  ought  to  be  so  construed  in  this  case,  because 
the  duties  arise  either  immediately  upon  the  importa- 
tion of  the  goods,  or  upon  the  performance  of  some 
acts  which,  in  conteniplation  of  )aw,  are  immediately  to 
follow  the  imporution. 

This  con^ruction  is,  I  think,  considerably  strength- 
ened by  a  reference  to  former  laws  upon  the  same  sub- 
jcct- 

The  act  of  March,  1797,  is  plain  and  express  upon 
this  point,  by  fixing  the  commissions  allowed  by  that 
law  to  monies  received  on  goods  imported  after  the  last 
day  of  that  month.  The  2d  section  of  the  act  of  March* 
1799,  was  obviously  intended  to  increase  the  commis- 
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sions  of  some  cotlecton,  and  to  vary  the  relative  com- 

1)ensation8  which  had  been  allowed  to  the  sevrfal  col- 
ector»  by  the  former  law  ;  but  there  is  no  reason  to 
believe  that  it  was  intended  to  change  the  objects-  for 
which  this  compensation  to  the  collector^  generaUy  was 
to  be*  allowed.  Yet  this  law  does  not,  in  express  terms, 
confine  the  commissions  to  duties  arising  on  gooda 
imported  after  the  specified  day,  as  had  been  dorte  in 
the  preceding  act,  but  is  worded,  in  this  respect,  pre- 
cisely like  the  law  immediately  under  consideration. 

It  is  hardly  to  be  imagined,  that  over  and  above  the 
increase  of  commissions  allowed  by  the  last  law  for 
services  after  the  31st  of  March,  to  be  wholly  render- 
ed«  the  legislature  intended  to  increase  the  commissions 
allowed  by  the  act  of  1797^  for  services  which  had  been 
in  part  performed  before  the  a  1st  of  March,  1799, 
without  an  expectation  of  such  increase,  and  where 
nothing  remained  to  be  done  but  to  receive  the  money. 
Yet  this  would  be  the  case,  if  the  increase  be  not  re- 
stricted to  gf>ods  imported  after  the  specified  day.  The 
change  of  expression  in  the  latter  law,  1  take  to  be 
perfectly  accidental ;  and,  in  construing  one  of  them 
by  the  other,  both  being  m  ^W  ma^^ri^,  Ifeel  myself 
constrained  to  read  the  latter  as  if  it  had  been  expressed 
thus  :  *^  That  after  the  last  day  of  March,  1799,  there 
shall  be  the  following  commissions  allowed  on  all 
monies  received  by  the  collectors  respectively,  on  ac- 
count of  duties  arising  on  goods,  &c.  imported  into 
the  United  Sutes^  after  thai  day^^  &c. 

The  Sd  section  of  the  act  of  1 795  was  clearly  intended 
to  dimiqish  the  compensation  of  some,  and  to  inct'ease 
that  of  other  collectors,  and  can,  with  as  Utile  reason 
as  in  the  former  case,  be  construed  to  change  the  ob- 
jects for  which  this  compensation*  was  allowed.  Such 
a  construction  would  have  the  effect  of  raising  the 
compensation  of  some  collectors,  and  depressing  that 
of  others,  for  services  partly  performed  at  the  same 
time,  and  in  some  instances,  where  those  which  re- 
mained to  be  done,  in  order  to,  consummate  the  right 
to  the  commissions,  were  transferred  from  the  coU 
lectors  to  the  banks.     This  would,  I  tbink,^  be  unrea- 
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TsbUvitss  sonable,  aod^  in  the  instances  of  dimini^bed  commis- 
States       tions,  would  be  unjtist* 

That  the  Services  performed  preparatory  to  the  col- 
lection or  receipt  of  the  duties,  were  considered,  by  the 
legislature,  as  equal,  at  least,  to  the  receiving  of  the 
money,  is  proved  by  the  4th  section  of  the  law  of  1799, 
which  provides,  that  whenever  any  collector  should 
die,  or  resign^  the  commissions  to  which  he  would 
have  been  entitled  on  the  receipt  of  all  duties  by  him 
bonded,  shall  be  equally  divided  between  the  collector 
resigning^  or  the  legal  representatives  of  the  deceased 
collector,  and  his  successor,  whose  duty  it  is  made  to 
collect  the  same. 

I  cannot,  therefore,  consent  to  such  ah  interpretation 
of  this  law,  as  to  give  it  a  retrospective  operation,  so 
as  to  deprive  ah  officer  of  a  .compensation  previously 
allowed  by  law^  for  services  admitted  by  the  legisla^ 
ture  to  deserve  compensation,  and  to  be  in  their  nature 
severable,  from  the  ultimate  act  of  the  money  being 
received  or  collected,  provided  those  acts  are  in  reality 
performed* 

My  opinion  is,;  that  the  defendant  is  entitled  to  three 

Eer.  cent  on  all  monies  collected  and  received  by 
im,  after  the  30th  June,  1800,'  on  account  of  bonu 
previously  taken,  for  duties  arising  on  goods  imported 
into  the  United  Sutes. 

Patersor,  J*  The  basis  of  this  action' is,  ,the 
statute  of  congress,  of  the  10th  of  May,  180Of  and  the 
question  is,  whether  the  defendant  is  restricted  to  a  com- 
mission of  two  and  a  half  per  cent,  on  monies  col* 
lected  and  received  after  the  30th  of  June,  1800,  by  vir- 
tue of  revenue  bonds,  executed  previously  to  that  date, 
lie  words  of  the  statute  are,  ^^  that  in  lieu  of  the  com- 
mission, heretofore  allowed  b^  law,  there  shall,  from  and 
after  the  30th  of  June  next,  be  allowed  to  the  collectors 
of  ^Alexandria,  Petersburgh,  and  •  Richmond,  respec- 
tively, two  and  a  half  per  cent,  on  all  monies  which 
shallbc  collected  and  redeived  by  them,  for  and  on  ac« 
count  of  the .  duties  arising  on  goods,  wares,  and  mer- 
chandise, imported  into  the  United  Sutes,  and  on  the 
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tonnage  of  shipiB  and  vcsacla."  The  defendant  was  late  Th* Uwxtb» 
coltecc'or  of  the  customs,  for  the  district  of  Petersburgh,  in  St  at«s 
the  state  of  Virginia*  Words  in  a  statute  ought  not  to  have  Hxte* 
a  retrospective  operation,  unless  they  are  so  clear,  strong, 
and  imperative,  that  no  other  meaning  can  be  annexed 
to  them,'  or  unless  the  intention  of  the  legislature  cannot 
be  otherwise  satisfied*  This  rule  ought  especiallv  to  be- 
adhered  to,  when  such  a  construction  will  alter  tne  pre- 
existing situation  of  parties,  or  "will  affect  or  inteitere 
with  their  antecedent  rights,  services,  and  remuneration ; 
which  is  so  obviopsly  improper,  that  nothing  ought  to 
uphold  andvindtca^  the  ihterpretation,  but  the  unequi- 
vocal and  inflexible  import  of  the  terms,  and  the  mani- 
fest inteantion  of  the  legislature.  The  word  ^  arising" 
refers  to  the  present  time  or  tiine^to  come,  but  cannot, 
with  any  propriety,  relate  to  time  past,  and  embrace 
former  transactions.  .  As  to  the  word  ^^  imported,"  it 
may  comprehend  the  past  or  future,  or  both,  according 
to  the  subject  mattef,  and  thf(  words  with  which  it  is  as- 
sociated. Thus  the  word  ^  arising,"  coupled  with  the 
words  *^  on  goods  impprtfid^"  shows,  that  thewhole  dause 
has  a  future  bearing  and  aspect,  and  will  not  justly  admit 
of  a  retroactive  cobstruaion.  According  to  tins  view  of 
the  subject,'  the  commission  of  two  and  a  half  per 
cei^t,  b  to  be  restricted  to  monies  received  by  the  col- 
lector of  Petersburgh,  on  account  of  the  duties  arising  oh 
goods*  wares,  and  merchandise,  which  shall  be  imported 
after  the  30th  of  June,  when  the  act  went  into  operation. 
To  fortify  the  foregoing  construction,  it  may  be  added, 
'  that  the  words  of  a  statute,  if  dubious,  ought,  m  cases 
of  the  present  kihd^  to  be  talcen  most  strongly  against  the 
law  muers. 

Gushing,  J.  The  question  referred  to  this  court  by 
the  circuit  court  is,  whether  the  defendant,  as  col- 
lector, by  the  act  of  the  10th  of  May,  1800,  was  re- 
stricted to  a  commission  of  two  and  a  half  per  cent,  o«> 
any  or  all  of  the  monies  collected  and  received  by  him, 
after  the  SOth  June,  1800,  on  account  of  bonds  previously 
taken  for  duties  arising  on  goods,  wares,  and  merchan- 
dise, imported  into  the  United  States? 

There  was  a  prior  act  of  congress  entitling  the  defend- 
ant to  three  per  cent,  on  all  monies  received  on  account 
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TnUwiTXD  of  duties  arising  on  goods  imported  into  the  United 
**  States,  within  his  district;  which  act  was  in  full  force 
during  the  time  those  duties  arose,  and  until  the  sub- 
sequent act  in  question  of  the  lOth  of  May,  1800,  was 
to  come  into  operation,  which  was  the  30th  of  June 
foUowingf";  and  the  question  is  upon  bonds  previously 
taken  for  duties  arising  on  goods  imported  before  the 
30ch  of  June.  Upon  this  question  I  am  of  opinion, 
that  the  collector  has  a  right  to  the  three  per  cent 
allowed  by  the  former  law,  on  all  monies  secured  by 
bonds  previously  taken  as^  afoi'esaid,  for  duties  arising 
on  goods  imported  before  the  30th  of  June,  1800;  and 
that  he  is  not  restricted  by  the  latter  law  to  two  and  a 
half  per  cent.  And  that  the  general  and  true  intent  of 
the  latter  law  was  to  make  a  new  allowance  in  lieu  of 
the  former  only  on  duties  arising  on  goods  imported 
after  the  last  law  came  into  operation,  and  not  to  hav 
a  retrospective  effect,  to  divest  vested  rights  of  th 
collector ;  it  being  unreasonable,  in  my  opinion,  to  give 
the  law  a  construction,  which  would  have  such  a  retro- 
spective effect,  unless  it  conuined  express  words  to  that 
purpose. 

\VTiether  the  words  "from  and  after  the  30th  of 
Jone,^  are  in  the  beginning,  middle,  or  end  of  the  sen- 
tence, the  meaninf^,  in  this  respect,  appears  to  me  the 
tame— to  give  the  collector  a  new  allowance  on  goods 
imported  after  that  time. 

When  the  former  duties  were  secured  by  oond,  the 
laws,  I  think,  consider  them,  as  far  as  regards  the 
collector's  allowance,  as  collected  and  received;  the 
principal  services  being  already  done  by  securing  the 
duties  by  bond. 

Marshall,  C.  J.  being  one  of  the  judges  whose 
opinions  were  opposed  in  the  court  below,  did  not  sit 
at  this  hearing. 
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MANELLA,  PUJALS,  AND  COMPANY  j.  bw. 

V.  JAMES  BARRY. 


ERROR  to  the  circuit  court  of  the  United  States,  ^ewSS^ 
for  the  district  of  Maryland.  send  out.  W 

their  genersf 

The  action  yf2&  brought  by  the  plaintiffs  in  error,  to  Jp"*!^*!, 
recover  from  the  defendant,  Barry,  the  price  of  three  their**factori» 
cargoes  of  tobacco,  purchased  and  shipped  by  Barry,  for  thi«  countrf^ 
account  of  the  plaintiffs,  but  which  were  captured  on  topiirchaae 
their  way  to  Spain,  and  condemned.  The  ground  of  the  *°**??f?  ^ 
claim  was,  that  Barry  had  not  strictly  pursued  his  in-  [^unt,'but*t« 
structions  as  to  the  shipments.  ship  it  )a  <!»  . 

name  of  the 

The  transcript  of  the  record  contained  two  bills  of  (^''^rfew 
exceptions.  the  factor  is 

referred  to 

In  the  first  bill  of  exceptions,  all  the  material  facts  ^^  ▼eri^fi 
of  the  case  were  stated,    but  the  exception    was   taken  Somirf^T 
only  to  the  opinion  of  the  court,  who  refused  to  suffer  generala^eiM^ 
si  witness  lo  be  sworn  to  the  jury^  to  prove  what  was  who  andctw 
the  true  translation  of  a  certain  pan  of  the  SpaBiish  in-  Hl^^iij!^^ 
structions,  as  lo  which  the  parties  differed,  although  the  be^thipped  n 
plaintiffs  and  defendant  consented  that  the  witness  shoUld  the  name  of 
De  so  sworn.  This  opinion,  it  is  understood,  was  found-  ^noth^r  por- 
ed upon  the  idea,  that  the  court,  and  not  the  jur}',  was  SJ^g^^^  ^ 
the  proper  tribunal  to  decide  the  meaning  and  construe-  aothoritj* 
tion  ofall  written  evidence.  from  the  fo- 

reig;n  mer- 

The  facts  stated  in  the  first  bill  of  exceptions,  and  ^!^^^^ 
which  were  referred  to  in  the  second,  presented  theibl-  vary  their  or- 
lowing  case:  ders;thefae- 

torisjuftified 

On  the  2nh  of  January,  1798,  Bernardo  Lacosta,  of  ||^^^*^' 
Cadis,  in  Spaia,  tor  and  on  behalf  of  the  plaintiffs,  who  the  general 
were  also  Spanish  subjects,  .wrote  and  transmitted  to  the  <^r^■^^  thoi^ 
defendant,  by  the  hands  of  Juan  Abnxo  Menendes  Conde,  ST^  Jwit. 
a  letter  in  the  Spanish  language,  the  folbwing  transladon  teaofdem. 
ot  which,  purporting  to  be  made  by  a  swon  translator, 
was  read  in  evidence  to  the  jury. 
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Mamklla.  t.  Cadiz,  srth  January,  1/98. 

r.  ^  To  Mr.  J^mes  Barry,  Baltimore. 

J;^I2\f  "My  most  esteemed  friend, 

^*  I  derive  a  particular  satisfaction  in  introducing  to  you 
tbe  bearer  of  this  letter,  Mr.  Juan  Alonzo  Menendez 
Conde,  who  goes  to  Baltimore  as  agent  of  the  house 
of  Messrs.  Manella,  Pujals,  &  Co.  of  this  place,  princi- 
pally interested  in  th^  importation  of  tobacco  for  this 
Kbgdom.  The  confidence  I  have  alwaiys  had  in  you, 
abd  the  friendship  you  have  on  all  occasions  manifested 
for  me,  warrant  the  conclusion  that  you  will  view  this 
measure  as  your  own,  and  will  execute  it  with  your 
wonted  zeal  and  efficacy.  ,  Being  an  undertaking  of  con- 
siderable magnitude,  a  proportionable  degree  of  economy 
should  be  observed  in  the  purchases,  the  shipments  and 
the  reimbursements^  because  the  least  neglect  may  cause 
ao  enormous  loss.  By  the  last  accounts  from  America, 
I  find  that  tobacco  has  risen  to  a  great  price,  but  I  hope 
tnis  was  only  momentary.  However,  upon  a  reasonable 
calculation  it  will  not  answer  them  at  more  than  ten  dol- 
lars per  quintal,  in  America  ;  these  are  the  limits  to  which 
,they  can  go  without  exposing  themselves  to  too  much  loss. 
.  You  will,  however,  consult  the  bearer,  Mr.  Menendez, 
or  he  with  you,  and  in  case  you  should  determine  on  an 
advance  of  one  fourth  or  one  half  a  dollar  more,  to  pre- 
vent delay,  yow  may  do  so  if  you  think  proper,  being  fully 
convmceil  if  you  can  do  it  for  less,  that  you  will  omit 
iu>thing -that  may  advance  the  interest  of  my  friends. 
With  tfiis,  the  said  Mr.  Menendez  takes  an  order  for 
twietity  thousand  quintals  to  be  shipped  for  this  place  in 
■seven  or  eight  vessels^  and  not  less  than  six,  under  which 
obndition  the  insurance  will  be  made  here.  You  will 
take  care  to  seek  captains  of  fidelity,  American  bom, 
and  that  all  the  crews  Ix:  strictly  agreeable  to  law. 

"For  the  greater  perspicuity  the  shipments wiU be 
made  in  the  following  manner : 

"  1*  You  win  lade  the  vessels  in  your  own  name,  stat- 
ing diat  they  are  on  yoiur  own  account  and  risk,  as  an 
American  citizen,  and  consign  them  to  this  place,  alter 
nately  to  me,  to.  Messrs  Gahn  and  Company,  and  to 
Messrs.  PaUo,  Greppi,  Marliani  and  Company. 
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*^  2«   Your  letter,  1^  the  ^  vessel,  will  state  that  the  coii'^    MambllAi^ 
sigiiment  is  made  on  your  account ;  that  you  order  her  to  ^^3^^*  *  r^ 
Cadis,  where  you  hope  that  the  consignees  may  be  abk    ^.  Bamlt* 
to  sell,  but  that  if  the  government  should  not  permit  the 
sale,  or  the  English  prevent  her  entry,   that  then  the 
vessel  is  to  proceed  to  Genoa* 

^  3.  That  the  captain  carry  no  other  letters  than  those 
relating  to  the  cargo,  but  he.  must  have  one  for  Charles 
Longhy,  of  Genoa,  to  whom  the  consignment  will  be. 
made,  in  the  supposed  case  of  not  being  suffered  to  en* 
ter  tbis  port,  or  be  permitted  to  sell  here. 


tt . 


4*  Should  the  captain  be  prevented  entering  here,  he 
will  put  into  the  nearest  Spanish  port  to  this,  and  send 
an  express  to  the  consignee* 

^^  5.  The  captain  will  bring  the  charter-party,  and  tlie 
letter  to  cover  the  shipment ;  that,  as  well  as  the  bill  of 
lading,  sliould  specify  two  freights,  one  for  Cadis,  and 
the  other  a^  though  the  vessel  was  in  fact  destined  for 
Genoa* 

**  6.  In  the  invoice  by  the  vessel,  you  will  insert  all  the 
charges  except  the  commission,  which  is  understood  shall 
be  five  per  cent,  to  be  hereafter  added. 

^*  7.  By  the  way  of  England  you  will  transmit  the  true 
invoices,  adding  thereto  your  commission* 

**  8*  Great  care  should  be  taken,  in  the  rokiPeauipage^ 
as  to  the  birth,  age,  size,  &c*  of  the  seamen, -ana  that  it 
agree  in  date  and  number  with  the  shipping  articles* 

^  9*  Admittmg  that  the  vessel  cannot  enter  here,  there 
must  not  be  any  excess  of  freight  on  her  going  to  another 
Spanish  port;  but  this  condition  must  be  confidential 
with  the  captam,  and  must  not  appear  in  any  document* 

^  10.  The  vessels  should  have  Mediterranean  passes^ 
and,  in  a  word,  all  other  necessary  documents,  that  we 
may  have  no  difficulties  with  the  privateers  there ;  and  if 
yoii  could  have  the  papers  examined  by  the  French, 

Vol.  III.  dH 


418  SUPREME  COURT  U.  9. 

14avbi.la»     English,  and  Spimisii  consult,  in  your  countty,  it  ap- 
^DjALi  &  r.o.  p^j^  ^  ^^^  j^  might  serve  as  a  great  protection. 

].  Bakrv 

^^IX.  The  biUs  of  lading  will  be  repnitted  by  triplicates 
by  the  way.  of  London  or  Lisbon,  to  Messrs.  Pablo, 
Greppi,  Marliani  &  Qo.  of  this  place. 

**  As  to  your  reimbursements  you  may'draw  as  follows, 
to  wit :  80,000  dollars  on  Don  juan  de  la  Chappeau- 
rouge  and  Urgulla,  of  Hamburgh  ;  40,000  oa  Jolm 
Gore  and  Co.  of  London  ;  40,000  on  Lorla  and  Co.  of 
Amsterdam ;  4O,000  on  A.  £.  and  L  E.  Metzeuca  and. 
Koosen,  .of  Lisbon — ^200,000  ;  which  sum  you  will  dis* 
pose  of  according  to  your  wanu,  advising  the  persons 
om  whom  you  draw,  that  it  is  on  account  oi  and  by  order 
of  Messrs*  Pablo,  Greppi,  Marliani  and  Co.  You  will 
take  special  care  to  avoid  drawing  too  large  a  sum  at 
once,^  and  that  the  bills  on  those  places  be  at  ninety  days 
sight;  it. being  always  understood  that  in  case  you  arc 
aUe  to  negotiate  upon  8patn,  you  will  draw  on  that  coun- 
try in  preference  on  ManeDs,  Pujais  and  Co.  of  this 
place,  and  at  60  days  sight,  and  then  you  will  specify 
whether  it  is  to  be  paid  in  cash  or  in  vales  reaks.  Al- 
though I  have  already  mentioned  that  the  insurance 
should  be  made  here,  yet  you  will  make  that  charge  in 
the  invoice  sent  as  though  it  bad  been  effected  by  you.  I 
refer  you  to  the  verbal  communications  of  the  bearer  on 
this  subject,  who  is  sent  on  puipoSe  to  superintend  the 
shipments ;  and  you  will,  upon  the  whole^  act  for  the  ad- 
vantage of  the  interested,  taking  care  to  keep  this  busi- 
ness a  secret  in  order  to  prevent  a  rise  in  }  our  market, 
and  Its  being  known  that  it  is  for  foreigners,  but  always 
that  it  is  on  your  own  account  aran  Ateerican  citiseil* 

'^  You  will  determine  the  quality  of  the  tobacc<r  to  be 
shipped,  with  the  said  Mr.  Menettdez.  It  should  be 
well  assorted,  very  sound  and  dry,  though  it.does  not 
appear  necesaary  that  it  should  be  all  of  the  beat  qual- 
ity. 

<«  In  order  to  avoid  every  unforeseen  accident,  in  case 
aay  of  the  said  houses  should  not  accept  the  draughts 
above  mentioned,  which  I  do  not  apprrhenct,  you  will 
point  Wt  to  the  holders  to.  present  them  toJMessrs. 
Greppi,  Marliani  h  Co.  who  will  accept  and  doaiicile 
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thtm  with  our  friends  of  the  same  place,  as  has  been  Mawklla* 

agreed  on,  and  the  said  Messrs.  Greppi  have  written  to  P''J^^«^Co. 

this  effect  to  their  correspondents.     But  we  all  flatter  j.  Bar&t. 
ourselves  that  this  case  will  dQt  occur. 

^*  I  remain,  as  always,  your  affectionate  friend, 

(Signed)        **  Bernardo  Lagosta." 

This  letter  was  delivered  by  Menendez  on  the  22d 
of  Miirch,  lr798,  to  the  ^defendant,  wh6, .  in  pursuance 
thereof,  purchased  1,528  hogsheads  of  tobacco,  con- 
taining, in  the  whole,  l,838,393/£««  and  amounting, 
exclusive  of  charges,  to  the  sum  of  180,8^  dollars  and 
77  cents,  and  including  charges,  other  than  freight, 
insurance  and  commissions,  to  the  sum  of  204,077 
dollars  and  7rcents.  This  tobacco  was  shipped  in  the 
following  manner  : 

On  the  28th  of  April,  1798,  62  hogsheads,  amount* 
ing,  with  costs  aud  charges,  to  8,846  dollars  and  36 
cents,  by  the  Moorish  brig  Muqueni^ .  regularly  do- 
cumented as  a  Moorish  vessel,  and  navigated  by 
subjects  of  the  emperor  of  Morocco,  shipped  for 
account  and  risk  of  the  defendant,  a  citizen  of  the 
United  States,  and  consigned  to  Messrs*  Gahn  &  Co* 
at  Cadiz. 

On  the  18th  of  May,  1798,  270  hogsheads,  amount- 
ing to  27,868  dollars  and  Z5  cents,  by  the  ht\g  Minerva^ 
a  Danish  vessel,  regularly  documented  as  such,  na- 
vigated by  Danish  subjects,  shipped  for  account  and 
risk  of  the  defendant,  a  citizen  of  the  United  States, 
and  consigned  to  Messrs.  Pablo,  Greppi^  Marliani  & 
Co.  at  Cadiz. 

Ot.  the  26th  of  May,  1798,  500  hogsheads,  amoimt- 
ing  to  60,914  dollars  and  56  cenu,  by  the  ship  PoUy  and 
Nancy^  an  American  vessel,  regularly  documented  as 
such,  and  navigated  by  citizens  of  the  United  States, 
shipped  for  account  and  risk  of  the  defendant,  a  citizen 
of  the  United  States,  and  donsigned  to  Bernardo  La* 
cosu,  at  Cadiz. 
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Mavslla,  On  the  fOth  of  July,  1798,  100  hogsheads^  amouttN 
?iyiAw8iCa.  jj^^  ^  13370  doUm  am)  48  cents,  by  the  Bchooncr  IV- 
J.  Ba^rt.  £ciiy»  an  Atnerican  yes^l,  regularly  documented  as 
'  '  such,  and  navigated  by  American  citizens,  for  account 

and  risk  of  Don  Carlos  Longhy, -of  Genoa,  and  con- 
signed $0  MeM|ffe«  Qahn  Sc  Co.  at  Cadiz. 

On  the  83d  of  July,  179^,  117  hogsheads,  amount- 
ing to  17,269  dollars  and  77  cents,  by  the  brig  Alcanna, 
an  American  vessel,  regularly  documented,  and  navi- 
gated by  citi2;en9  of  the  Unit^  States,  for  account  and 
risk  of  Don  Carlos  Longhy,  of  Genoa,  and  consigned 
to  Messrs.  Pablo,  Greppi,  Marliani  &  Co.  at  Cadiz. 

On  the  Ibth  of  August,  1798,  288  hogsheads, 
amounting  to  43,064  dollars  and  54  cents,  by  the  ship 
Henrietta^  an  American  vessel,^ regulariy  documented,^ 
and  tavigated  by  citizens  of  the  United  States,  for  the 
account  and  risk  of  Don  Carlos  Longhy,  of  G^oa, 
and  consigned  tp  Bernardo  Lacosta,  at  Cadiz. 

And  on  the  8th  of  November,  1798, 191  hogsheads 
by  the  brig  i^/y,  an  American  vessel,  regularly  docu- 
mented; and  navigated  by  citizens  of  the  United  States, 
for  account  and  risk  of  the  defendant,  a  citizen  of  the 
United  States,  and  consigned  to  Bernardo  Lacosta, 
at  Cadiz. 

The  Moorish  brig  Muquem  was  captjored  by  the 
British,  and  condemned  at  Gibraltar,  together  with  her 
cargo,  fis  enemy's  property. 

The  Danish  brig  Minervd  was  captured  by  the 
Fren/ch,  and,  together  with  her  cargo,  condemned  as 
good  prize,  by  a  French  consul  at  Malaga,  in  Spain; 

The  ship  Henrietta  was  captured  by  the  British,  and, 
with  her  ciM^go,  condemned  at  Halifax  as  enemy's  pro- 
perty. 

The  other  four,  vessels  arrived  safe,  and  their  car- 

Sies  were  received  by  the  plaintiffs,  aind  app-ied  to 
eir  own  use  and  profit. .    The  bills  drawn  by  the  de- 
fendant, to  the  amount  of  204,073  dollars  and  72.  centa 
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were  diilf  Mdd^  and  the  proceeds  ctme  to  the  hands  ^^^'*^^* 
of  the  defendant,  and  were  apfrtied  til  the  purchaaes  pf  I^vjaz^i  &  Co. 
the  tobacco.  j.  SaWt. 

The  cost  and  charges  of  the  tobacco  which  arrived 
safe,  exceeded  t)ie  sum  to  which  it  would  have 
amounted  at  10  dollars  per  quin^d»  by  the  sum  of  5,478 
dollars  and  27  cents*   * 

The  defendant  produced  the  letters  of  Menendez,  of 
which  the  following  are  translated  extracts  : 

«^  City  Washington,  S8th  May,  1798. 

^  Mr.  James  Barry,  Baltimore— Esteemed  air,  by 
your  favour  of  S7th  instant,,  I  am  informed  relative  to 
the  purchases  of  tobacco,  imd  the  affreightments  en* 
tered  into  for  its  shipment,  all  of  which  you  have  exe- 
cuted, with  that  zeal  and  efficacy  which  you  are  acftii^i 
iomed  to,^  and  I  therefore  approve  of  the  exactitude  6f 
your  operations.  At  same  time, ,  I  flatter  myself 
that  you  will  continue  successively  with  equal  activity, 
until  the  total  compliance  of  20,000  quitatals  ordered  s 
and  you  may  rest  assured  as  to  my  pacticular  errand^  - 
that  the  payments  shall  be  reali?&ed  in  London.** 

«*  Washington,  S9ih  May,  1798. 

<*  Under  date  of  yesterday  I  wrote  you  a  letter,  ap* 
proving  of  all  your  operations  relative  to  the  tobacco 
purchases,  and  affreightment  for  its  shipment.  The 
contents  thereof  I  now  confirm,  you  having  done  every 
thimg  to  my  entire  satisfaction,  and  as  I  would  have 
expected  fromyour  exactitude  and  zeal.  On  the  score 
of  placing  the  funds  in  London,  you  may  rest  satisfied, 
because  you  well  know  that  this  is  the  principal  object 
which  has  compelled  me  to  so  to  Spain.  I  hope  that 
in  the  next  order  we  shall  be  able  to  effect  the  pur* 
chases  to  more  advantage,  and  with  less  trouble." 
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J|iAVBM.A,  4i  Capes  of  Virginia^  on  board  the  ship  Polly 

^jAi.^  k  Co.  ^j  jj^^y^  j^^  j^^^^  ^^33^ 

J..BABKT. 

"Dear  Friend, 

^^  The  4lh  instant  we  sailed  from  Alexandria^  and 
ever  since  have  we  been  in  the  river,  deuin^d  by  calms 
and  contrary  winds,  which  has  made  me  very  impa^ 
tient. 

^*  By  the  last  accounts  which  I  have  observed  in  the 
newspapers,  I  am  persuaded  that  war  is  as  much  as 
declared  between  the  United  States  and  France.  This 
novelty  troubles  me  much,  for  which  reason,  if  it  be 
agreeable  to  you,  and  equally  convenient,  to  have  the 
future  shipinents  made  on  Danish  or  Swedish  flags,  and 
in  the  name  of  Charles  Longhy,  of  Genoa,  you  acting 
as  his  agent ;  you  may  do  it  so  by  declaring  in  the  bills 
of  lading  Und  invoices,  that  the  cargoes  are  for  the  ac* 
count  and  risk  of  said  Longhy,  and  by  giving  letters  to 
the  said  captains  for  Messrs.  Greppi,  Lacosta,  or  Gahn, 
of  Cadiz,  of  the  following  tenor  : 

*  Gentlemen,  in  virtue  of  orders  I  have  received 
from  Mr«  Charles  Longhy,  of  Genoa,  to  remit  him  a 
cargo  of  tobacco,  on  his  proper  account  and. risk.     I 

have  loaded  in  the  ship  ,  captain ^  [so  many] 

hogsheads  of  tobacco,  and  I  have  given  orders  to  said 
captain  tot  touch  at  your  port,  (if  not  blockaded)  and  to 
call  upon  you  with  a  vievi^  to  get  permission  from  your 
government  to  sell  a  parcel ;  should  the  captain  succeed 
in  entering  your  port,  and  that  you  can  obtain  leave  to 
dispose  of  the  whole  or  part  of  his  cargo,  you  wilt  please 
to  do  so,  for  the  best  advantage  of  the  said  Mr.  Longhy, 
remitting  hi^  the  proceeds  to  Genoa.  And  in  case 
that  you  cannot  obtain  a  sale,  you  will  please  to  direct 
the  captain  to  proceed  on  to  the  said  port  of  Genoa, 
supplying  him  with  the  means  therefor,'  '&c. 

^  In  this  way  it  will  be  proper  for  you  to  charge  your 
commission  in  the  invoice.  I  contemplate,  that  by  mak- 
ing the  further  shi{)ments  in  this  mode,  the  pro'pertv  will 
go  with  more  security,  said  I.onghy  being  a  neutral  sub-, 
jea ;  and  should  the  vessel  be  met  by  French   cruisers, 
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the  cargoes  would  go  secure^  as  the  property  would  not  MAvuLiLr 
appear  to  be  American'.  I  also  believe  that  nothing  of  ^vjALskCi 
this  would  affect  the  insurances;  and  ftt  all  events  it  is 
best,  becai^e  the  insurances  will  be  done  on  neutral 
ships  and  neutral  property,  so  that  the  property  also 
sounds  as  neutral*  Should  you,  since  my  departure  from 
Baltimore,  have  chartered' any  American  vessel,  you  can 
make  the  shipment  in  the  same  way  ;  because,  in  case  a 
French  cruiser  should  capture  the  vessel,  the  cargo  may 
be  saved  on  account  of  its  not  appearing  to  be  American 
•property;  so  that,  the  only  thing  subject  to  condemna- 
tion, in  that  case,  will  be  the  vessel  and  her  freight ; 
whereas,  if  the  property  goes  in  yourtiame,  both  vessel 
and  cargo  will  be  condemned,  if  under  American  co- 
lours ;  but,  if  on  a  Danish  or  Swedish  vessel,  then  the 
cargo  only  would  be  condemned.  I'herefore,  whenever 
you  can  meet  a  Danish  or  Swedish  vessel,  and  by  making 
the  shipment  as  for  account  of  Longhy,  the  neutral  sub- 
ject, there  can  foe  no  risk.  Therefore,  it  appears  to  me 
very  proper  and  consistent,  in  order  to  obviate  these  rislcs, 
it)  every  case  that  the  further  shipments  do  not  sound 
in  your  name,  but  in  that  of  said  Longhy  ;  or  if  not,  in 
that  of  Messrs.  Gahn  8c  Co*  of  Cadiz,  or  of  Mr.  Gould, 
your  brother-in-law,  provided  the  French  and  the  Portu- 

Sese  come  to  a  good  understanding,  which  I  am  in- 
nmed  is  the  case,  and  that  matters  haye  been  accommo- 
dated between  them. 

^  Finally,  you  know,  hetter  than  I  do,  the  critical  cir- 
cumjitances  ot  the  day,  and  for  this  reason  I  am  satisfied 
you  will  beattehtive  in  making  choice  of  the  mode  which 
may  be  best  calculated  to  savt  any  shipment  you  may 
make*  I  can  only  say  that  of  this  vessel,  I  have  much 
fear  and  apprehension,  notwithstanding  she  sails  &st. 

*^  In  case  you  should  act  conformably  to  what  I  have  here 
mentioned  as  to  further  shipnients,  I,  from  this  momeiit, 
approve  thereof;  and  that  it  may  appear,  and  to  save  you 
from  any  actident  that  may  occur,  as  also  to  prove  that 
such  has  been  with  my  knowledge  and  approbation,  you 
are  to  keep  this  letter  in  your  pc'ssession,  in  order  that 
at  no  time  whatever  you  should  be  chargeable  with  the 
consequences* 
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Mavblla,        m  You  win  encharge  the  captams  to  wait  the  opportunity 

FirjAL^fc  Co.  ^f  ^  fj.^|j  N.  W,  wind,  m  order  the  sooner  to  get  dear  of 

j^BAAar.     ^  coast,  and  the  danger  of  cruisers,  the  same  we  had 

Jn  view.     You  will  abo  direct  them  to  make  for  the  first 

port  of  Spain^  be  it  which  it  may,  as  the  great  object  is 

to  save  the  cargoes." 

This  letter  was  received  by  the  defendant  before  the 
shipnient  by  die  Henrietu  was  made. 

On  the  same  14th  of  June,  1798,  Menendea  wrote  a 
letter*  also  to  Robert  Barry,  the  nephew,  and  principal 
^erk  and  assistant  of  the  defendant  in  his  business,  of 
which  th^  fpQowmg  are  translated  extracts : 

^  By  what  I  wrote  your  uncle  under  this  sime  date, 

Jou  wiU  bd  informed  of  all  that  I  have  recommendixL 
n  addition  to  which,  I  ^hall  mention  to  you,  that  you 
wiU  perceive  in  the  copy  of  the  private  instructions  what 
I  am  directed  to  do  on  the  score  of  the  tobacco  ship- 
nients,  and  you  will  see  in  one  article  thereof,  that  I  am 
expressly  ordered  to  make  the  shipments  in  neutral  ves- 
sels, and  that  the  propmy  shall  appear  as  that  of  the  neu- 
tral subiect.  In  the  present  day  it  may  be  iftaid,  that 
war  is  declared  between  these  states  and  the  French  re- 

J public ;  for  which  reason  we  may  view  the  thbg  in  a  dif- 
erent  light. 

*^  When  you  make  up  the  ffeneral  invoice,  you  will  re- 
collect to  charge  in  that  which  you  are  to  forward  to  Ber- 
nardo Lacosta,  two  and  a  half  dollarsper  quintal  of  to- 
bacco, over  and  above  the  real  costs  and  charges,  add- 
ing a  note  to  the  bottom  thereof,  that  you  do  not  charge 
insurance,  nor  loss  on  the  reimbursements,  such  beine  to 
be  done  in  Europe,  and  that  you  do  not  know  to  what 
amount  they  m^cy  ascend.  The  general  invoice  contain-^ 
ing  the  real  costs'  and  charges  you  will  remit  to  Mr. 
Joseph  Anthony  de  Sola,  admmistrator  ffeneral  of  the 
king^s  tobaccd  stores  at  Cadiz,  or  directed  b  my  name^ 
which  letter  for  me  willidwa3rs  come  to  the  hands  of  said 
Sola.  You  already  know  thiat  the  other  fictitious  invoice 
is  intended  to  be  exhibited  at  Madrid,  but  diat  no  other 
person  shall  know  any  thing  of  the  othi*r  that  is  to  contam 
the  real  cost  and  duurges,  by  which  only  we  the  concerned 
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are  to  be  governed.    The  invoice  you  are  to  remit  to    Mavsilai 
Bernardo  Lacosta,  in  which  the  two  and  a  hall'  dollars  ^^^^^^^^^ 
per  quintal  is  to  be  overcharged,  is  also  to  be  delivered  to 
Joseph  Anthony  de  Sola,  which  you  will  remind  him 

This  last  letter  was'  received  by  Robert  Barry,  withia 
A  few  days  iafter  lU  date,  and  before  the  shipment  by  the 
Henrietta,  and,  was  by  him  delivered  to  the  defendMht. 

It  was  also  proved  that  Menendez,  on  his  first  arrival  at 
Buhimore,  declared  to  the  defendant,  that  he  had  private 
instructions  not  conubed  or  specified  in  the  said  letter  of 
the  27th  of  January,  1798;  and  that  thcjse  private  in- 
structions authorised,  among  other  things,  a  shipment  of 
the  tobacco  to  be  purchased,  in  neutral  vessels  generally^ 
withojut  confinmg  the  same  to  American  vessels*  That 
-Robert  Barry  saw  in  the  possession  of  Menendes,  soon 
after  his  arrival  in  Baltimore,  a  written  paper  in  the  Spa- 
nish language,  purporting,  and  declared  by  Menendez  to 
be  a  paper  containing  such  private  instructions*  That 
Menendez  read  a  part  of  them  to  Robert  Barry,  whp 
looked  at,  the  paper  at  the  same  time,  ^d  saw  that  he 
read  correcdy,  and  that  what  he  read  was  of  the  pur- 
port aforesaid. 

That  at  the  time  of  taking  up  the  Moorish  brig  and 
Danish  barque,  the  defendant  found  it  impossible  to  pro- 
cure suitable  American  vessels.  That  Menendez  knew 
of  and  approved,  the  shipments  in  the  Moorish  brig  and 
Danish  barque  at  the  time  they  were  made,  lliat  the 
defehdant  constantly  communicated  with  Menendf-z, 
during  his  stay  in  Baltimore,  on  the  subject  of  the- Said 
purchases  and  shipments,  and  therein  acted  widi  his  en- 
tire approbation  and  concurrence.  That  Menendez  urged 
the  necessity  of  making  the  shipments  of  the  tobacco 
speedily,  even  if  the  price  should  be  sreater  than  10 
dollars  per  quintal,  calculating,  as  he  said,  that  if  the  to- 
bacco should  arrive  in  Spain  at  15  dollars,  the  concern 
would  clear  100,000  dollars,  and  that  for  his  share  or 
interest  therein,  which  was  one  tenth,  he  should  clear 
10,000  dollars.  That  the  aggregate  of  all  the  purchases 
of  tobacco,  excluding  insurance,  freight,  and  conuni^* 

Vol.  in.  31 
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MAvtiA.^    sioos,  did  not  exceed  ten  dollars  «nd  a  half  per  quintal; 
FvjAufcCo.  ^j  ^j^^  Mcncndes  approved  the  prices  at  which  they 
J.  B^ftar.     were  made. 

That  Danish  and  Moorish  vessels  were  neutral  vessrls^ 
and  that  the  tobacco  was  really  shipped  for  the  aaual  ac- 
count ahd  risk  of  the  plaintiffs. 

Whereupon^  says  the  first  bill  of  exceptions,  ^^  the 
plaintiflb,  by  iheir  counsel,  offered  to  swear  a  witness  to 
prove  to  the  jury,  that  the  said  paper,  at  first  ready 
m  evidence  to  the  jury  by  them,  as  a  true  translation  of 
the  said  letter  of  the  27th  ol  January,  1798,  is  not  a  cor- 
rect  translation  of  the  said  letter,  in  that  part  of  it  which  is 
contained  in  the  following  words,  ^  para  presentiar  la 
fxpedicion^*^  and  that  the  true  construction  of  the  iaid 
words  s,  *^  to  be  present  at,  or  assist  in,  the  shipments,'' 
and  not  *^  to  ntpermtend  the  shipments,'*  as  in  the  said 
paper  is  stated ;  to  the  swearing  which  witness,  for  the 
purpose  aforesaid,  the  defendant,  by  his  counsel,  con-* 
aented,  but  the  court  would  not  adinit  such  evidence  to 
be  given  to  the  jury  on  the  trial  of  surh  issue,  to  deter- 
mine the  true  irtiport  and  L  gal  (Construction  of  the  said 
words."  To  which  opinion  the  counsel  for  the  plaintiffs 
excepted. 

The  second  bill  of  exceptions  began  as  follows:—- 
"  A;id  upon  the -aforegoing  statement,  prefixed  to  the 
first  bil  of  exceptions  in  this  case,  the  plamtiffs,  by 
their  counsel,  prayed  the  directions  of  the  court,  that  if 
the  jury  believed  the  matters  so  offered  and  given  in 
evid'.nce  by  the  plaintiffs,  then  the  plaintiffs  are  entitled 
to  recover,  on  their  action,  the  amount  of  the  price, 
costs,  and  charges  of  the  tobacco,  shipped  as  aforesaid 
on  board"  the  Moorish  brig  Muqueni,  the  Danish  brig 
Mmerva,  and  th«  American  ship  Henrietta,  and  also 
the  sifm  of  5,478  doilairs  27  cents,  being  the  excess  in 
the  price,  costs,  and  charges  of  the  four  cargues  shipped 
by  the  defendant,  and  received  by  the  plaintiffs  as  alfore- 
said,  over  and  above  the  price  limited  by  the  letter  of 
the  27th  of  January,  1798.  *^  But  the  court  were  of 
opinion,  and  did  direct  the  jury,  that  by  that  letter,  the 
defendant  was  authorised  to  make  the  shipments  of 
tobacco  on  board  of  other,  than  American  veascby  or 
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vcmeb  belonging  to  citiacens  of  the  Unit«il  Stttcs,  Mavsllai, 
agreeably  to  the  laws  thereof,  and  that  the  ihipmem  oC  ^^^a^'*^^* 
the  tobacco  in  the  Moorish  and  Danish  vessels^  as  j.  Basbt. 
stated  in  this  bill  pf  exceptions,  (che  said  vessels  being 
admitted  to  be  neutral  vessels  as  aforesaid)  .was  not  ia 
violation  of  the  instructions  in  the  said  letter,  and  that 
the.  plaintiffs,  have  pot  sustained,  the  present  action  for 
the  recovery  of  damages  for  sach  shipments  on  the  said 
Danish  and  Moorish  vessels,  against  the  said  defends 
anu  And  the  court  were  also  ol  opinion,  and  did  ac* 
cordingly  direct  the  jury,  that  by  the  said  l€tte>  of 
instructions,  the  defendant  was  authorised  to  make  the 
shipment  of  tobacco  in  .the  ship  Henrietta,  as  above 
(itated  in  this  bill  of  exceptions,  and  to  consign  the  said 
tobacco  for  the  account  and  risk  of  the  said  Don  Car^ 
los  Longhy,  as  stated  in  the  said  bill  of  exceptions.— 
And  the  court  were  also  of  opinion,  and  did  direct  the 
jury,  that  if  (he  defendant  had  not  such  discretion  by 
the  said  letter,  yet  if  the  jury  believe  that  the  said 
several  shipments  of  tobacco,  on  board  the  said  Moor- 
ish and  Danish  vessels,  and  the  said  American  ship 
Hi-nrietta,  were  made  as  herein  before  stated,  by  the 
direction,  and  with  the  approbation  of  the  said  Menen- 
dez,  or  were  afterwards  ratified  by  him  as  agent  of 
the  plaintiffs,  as  herein  before  stated,  the  plaintiffs  have- 
not  sustained  their  present  action  for  the  recovery  b{ 
damages  for  such  bhipments.  And  the  court  were  of 
opinion,  and  directed  the  jury,  that  the  eyidi^nce  was 
sufficient  in  law  to  establish  that  the  said  shipnieota 
were  made  by  the  direction  of  the  said  Menendez^-.as  • 
agei\t  of  the  plaintiflfs,  and  were  Uso  ratified  and  con- 
firmed by  him  as  ag^nt  as  aforesaid.  And  the  court 
were  also  of  opinion,  and  directed  the  jury^  that  the « 
price  of  ten  dollars  and  a  half  for  each  quintal  of 
tobacco,  limited  by  the  said  letter  of  tlie  27th  of  Jan* 
uary,  1798,  for  the  purchase  of  tobacco  by  the  defend- 
ant^ was  the  price  that  the  defendant  might  give  in 
America,  exclusive  of  charges. of  every  kind,  and  that 
as  the  price  of  the  said  tobacco,  shipped  by  the  defend-  ' 
ant,  did  not  average  so  much  as  ten  and  a  half  dollars 
per  (quintal,  the  plaintiffs  have  not  sustained  the  present 
action  to  recover  damages  for  the  excess  of  price  given 
including  charges."  To  which,  several  opinions  the 
plaintifis  excepted* 
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Mavblla,       The  verdict  and  judgment  were  .for  the  defendant^ 
fvjALa  kCo.  ^^  ^^  plaintiflh  brought  their  writ  of  error  into  tbia 
J.  BABftT.     court. 

Harper y  for  the  plaintiffii  in  error,  observed,  that  the 
duty  which  he  was  now  called  Upon  to  perform,  was 
more  painful  than  any  which  had' occurred  in  the  course 
of  his  professional  practice.  He  was  called  upon  to 
urge  a<:taim  against  an  honoarable  and  respectable  man^ 
lo  the  amount,  perhaps,  of  his  whole  fortune.  A  claim 
founded  upon  no  charge  of  dishonourable  conduct  or 
intentional  injury,  but  upon  an  excess  of  authority  in 
undertaking  to  judge  for  the  plaintiffs,  where  the  plain* 
tiffs  meant  to  judge  for  themselves.  A. loss  has  hap- 
pened, and  the  question  is,  upon  whom  shall  it  fall  ?-— 
If  the  d<;fendant  has  violated  his  instructions,  though 
with  the  purest  inte.ntion,  he  has  taken  the  responsibility 
upon  himself. 

The  first  point  made  in  the  court  below,  was  that  the 
jury,  and  not  the  court,  was  to  ascertain  the  true  trans-, 
lation  of  the  Snanish  instructions. 

The  question,  what  ideas  a  man  meant  to  convey,  js 
a  question  of  fact  to  be  decided  by  a  jury.  But  what 
is  their  legal  effect,  is  matter  of  law. 

To  etiable  the  jury  to  say  what  ideas  are  by  the 
custom  or  usage  of  a  nation;  annexed  to  ceruin  words 
or  phmse^,  they  must  inquire  by  4^ itnesses. 

But  this  is  a  question  not  matei;ial  to  the  merits  of 
thia'case,  and  admitting,  for  the  sake  of  argument,  that 
the  court  was  the  proper  tribunal  to  transhite  d»e 
instructions,  two  questions  Will  arise; 

1.  Whether  the  defendant,  has  deviated  from  the 
atrict  letter  and  prohibition  of  his  instructions?  and, 

2.Mniether,  if  he  has,  he  was  justified  by  any 
authority  contained  in  the  letter  of  Lacosu,  or  by  th^ 
orders  and  assent  of  llenendez  ? 
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!•  He  has  deviated  tmm^h^  letter  of  his  instructions    Mavull'a, 
in  shipping  the  tobacco  in  Danish.and  Moorish  Vessels,  P^J^^^S^Co, 
which  could  not  be  commanded  by  American  capti|inSf     j.  liiJair. 

TTie  words  of  the  instructions  are,  **  you  iH  ♦alee 
care  to  seek  captains  of  fidelity,  American  born^  aul 
all  the  crews  be  strictly  agreeable  to  law,'^  evidently 
contemplatiog  none  but  American  vessels,  and  the 
obvious  reason  was  to  guard  against  British  captures. 
Por  this. purpose,  it  was  believed  that  the  property 
would  be  safer  in*  American  than  in  foreign  ships.-* 
American  produce  in  foreign  vessels,  would  be  consi- 
dered/r/ma  facie  by  the  British,  as  enemy's  goods. 

2.  In  the  case  of  the  Henl-ietta,  he  violated  his  in- 
structions, by  not  shipping  the  tobacco  for  his  own 
account  and  risk,  but  for  tha^of  iLonghy,  of  Genoa. — 
That  the  property  should  be  shipped  in  his  own  name, 
as  a  citizen  of  the  United  States,  is  the  alpha  and  . 
omega  of  the  instructions. 

It  is  true  that  we  were  in  a  state  of  .limited  hostility 
with  France.  But  it  being,  in  fact,  Spanish  property, 
and  Spsun  being  the  ally  of  France,  there^was  no  danger 
of  French  condemnatibn.  At  that  time^  too,-  Great 
Britain  hoped  and  expected  that  the  Utfited  Sutes* 
woyld  have  joined  her  in  the  war.  .There  was  less 
probability,  therefore,  that  she  would  commit  depre- 
dations upon  American  property,  than  upon  that  of 
any  other  nation.  But  Grenpa  was  either  a  province  of 
France,  or  a  very  bumble  and  is^ibmissive*  ally.  To 
ship  the  property,  therefore,  as,  that  of  a  Genoese,  wa^ 
to  place  It  in  the  most  dangerous  situation,  possible- as 
to  British  cruisers.  This  was  done^'no  doubt,  with 
good  intentions,  but  with  a  weakness  of  judgment  truly 
astonishing,  and  in  direct  violation  of  instructions. 

2.  The  2d  question  is,  was  he  justified  by  Miy  part 
of  the  letter  in  substituting  his  own  judgment  for  that 
of  his  principals,  in  opposition  to  the  positive  injunc- 
tions of  his  instructions  ?  He  was  to  exercise  his  judgy 
ment  only  in  cases  not  provided  for  by  those  instruc- 
tions; but  where  they  were  precise  and  ^sitive,  he 
had  no  discretion*   The  great  object  of  the  whole  letter 
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-Mavblla,  wast  ^^t  the  property  should  90t  appear  to  bel6ng  to  a 
PujAi^i  k  Co.  foreigner.  Language  is  usele^  if  it  is  not  to  be  re- 
garded. No  man  can  be  safe  in  commerce,  if  his 
orders  are  hot  to  be  obeyed.  All  confidence  will  be 
destroyed,  and  commerce  must  erase*  I'he  general 
expressions  of  the  letter  cannot  be  supposed  to  revoke 
all  the  specific  orders,  and  gfive  unlimited  powers. 
For  what  purpose  were  those  specific  orders. given,  if 
a  general  and  unlimited  authority  was  conferred  ?  The 
general  expressions  mean  no  more  than  tl^s :-— We 
depend  upon  your  fidelity  and  judgment  in  executing 
our  orders.  All  the  parts  of  the  letter  are  to  be  t|iken 
together^  so  as  to  give  effect  to  the  whole. 

He  has  not  pursued  his  instructions  with  respect  to 
the  price.  Expressio  vnius  eat  exciuHio  alteriutim  By 
naming  a  price,  they  must  be  understood  as  restricting 
the  defendant  to  that  limit. 

The  defendantf^en,  is  not  justified  by  any  thing  ia 
thie  letter  itself.  I»  he  justified  by  the  authority  of 
Menendez  ? 

It  is  not  proved  that  Menendez  was  an  agent ;  or 
that,  if  he  Was,  he  had  any  powtrr  to  dispense  with  the 
precise  instructions  contained  in  the  letter  of  aSfth  of 
January.  His  declarations  are  not  evidence,  unless  he 
is  first  proved  to  be  an  agent.  It  docs  not  appear  what 
authority  he  had.  *  His  private  instructions  might  Le 
very  limited.  It  is  not  to  be  presumed  that  he  luid 
authority  to  vary  the  particular  instructions  contained 
in  the  letter.  ^  If  he  had,  can  it  be  believed  that  the 
defendant  did  not  require  him  to  produce  them  I  He 
knew  that  he  wa9  about  to  act -contrary  to  his  instruc- 
tions, and  that  he  was  taking  a  great  responsibility 
upon  himself.  He  ought  to  have  uken  a  copy.  The 
burden  of  proof  lies  on  him. 

But  why  not  produce  the  testimony  of  Menendez  ? 
The  catise  has  been  pending  five  years  in  the  court 
below.  [It  was  answered,  that  he  had  gone  to  Spain; 
that  a  commission  had  been  sent  tht  re,*  but  the  com« 
missioners  refused  to  act,  or  the  witness  kept  out  of 
the  way.]    Does  the  letter  iueif  show  such  an  author* 
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itjr  vested  in  Mcnendemi     It  calls  him  agent,  and  rt»    MiyiLLAf 
fcr»  the  defendant  to  his  Verbal  communications.    But  ''"J*"^^^^ 
how  agcrnt  i   for  what  purpose  i     To  see  that  their 
orders  were  duly  executed ;  and  to  make  verbal  com- 
munications nut  inconsistent  with  the  writttn  orders* 

If  agent,  will  diat  convert  the  letter  into  a  set  of 
hints  instead  of  instructions  t  If  he  was  their  gc/jeral 
agent,  with  full ,  powers,  why  write  particular  instruc- 
tions to  th**  defendant?  The  agent  would  have  kept 
the  mstructions  in  his  pocket.  They  would  have  been 
written  to  him,  and  not  to  the  defendant. 

But  how  was>he  agent?  1st.  As  to  the  price.  2d« 
To  supcribtend  the  shipments,  within  the  limits  of  the 
instructions.  3d.  To  select  tobacco  of  the  proper 
quality  to  suit  the  Spanish  market.  His  duty  and  au-* 
thoricy  were  like  those  of  a  supercargo.  He  was  an  - 
agent,  even  if  he  had  imly  a  particular  authority*  In 
order  to  constitute  an  agent,  it  is  not  necessary  that  he 
should  have  general  powers.  If  his  powers  are  not  to 
be  considered  as  restricted,  we  must  violate  that  rule 
of  construction  -which'  would  give  effect  to  the  whole 
instrument,  if  possible.  ^^Parapresentiar  Ja  expedicion^ 
The  word  expedicioniatwckfk  shipment^  not  the  whole 
enterprise.  He  was  to  communicate  with  the  defendant 
as  to  the  whole  enterprise,  but  not  to  controul  it.  But 
supposing  the  expression  to  mean,  ih2LX  Menendez  wa» 
to  superintend  the  enterprise,  it  can  only  mean  that 
he  should  see  that  the  enterprise  was  conducted  ac- 
cording to  the  instructions,  and  not  that  he  should 
sanction  a  violation  of  them.  It  was  to  see  that  they 
should  be  fulfilled,  not  disobeyed.  But  the  phrase 
para  presentiar^  does  not  mean  ^*' to  superintend i^^  it 
only  means  that  he  should  assist*  It  is  translated  into 
the  French  language  by  the  word  assisier;  to  be  pre- 
sent at,  to  partake  of.  But  if  we  take  the  English 
meaning  of  the  word  assist ;  the  question  occurs,  how- 
assist  ?  Certainly,  according  to  the  instructions.  The 
very  next  sentence  in  the  letter  contradicts  the  idea  of 
a  general  agency.  The  words  arc,  *♦  and  yoti,"  Tin 
the  singular  number)  ^^  will  upon  the  whole  act  for  the 
Advantage  of  the  interested."  The  discretion,  if  any, 
Iras  gWeo  to  the  defendant  himself^  jind  not  to  Menen- 
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Jf  AKBixA,  deK.  He  was  only  to  be  consulted  and  advised  ^ith. 
ujAM  (K  j^  ^^y  point  of  iricw  in  which  it  can  be  placed^  it  does 
J.  Barit.     not  justify  the  idea,  that  a  power  was  given  to  controul 

the  orders  to  give  the  pro(>erty  an  American.  charac«- 

ten 

W.  Pincknetf  and  Martin^  coiitrts  The  points  of 
this  case  are  few,  and  float  upon  the  surface.  They 
depend  upon  the  construction  of  the  orders,  and  the . 
authority  of  Menendez.  Menendez  was  not  the 
casual  bearer  of  the  letter  of  instructions  to  the  defend- 
ant, but  sent  on  purpose;  his  sole  business  was  to  su- 
perintend this  transaction.  The  defendant  agreed  to 
undertake  the  business ;  he  entered  upon  his  duty,  and 
endeavoured  t6  discharge  it  with  fidelity.  l*his  action 
is,  tl]perefore,  grpunded  on  the  ungracious  idea,  that 
in  p^rfprming  his  duty  to  the  best  of  his  judgment,  he 
has  erred.  The  defendant  is  not  charged  with  fraud, 
or  intentional  injury.  It  is^  therefore,  an  action  stricti 
juris. 

When  the  nature  of  this  transaction  is  considered, 
tbe  fraud  meditated  upon  the  Spanish  government  by 
the  double  sets  of  invoices,  and  the  neutral  cover  at- 
tempted for  the  property,  jthe  plaintiffs  come  with  an 
ill  grace  into  a  court  of  justice  to  charge  a  loss  upon 
the  defendant,  for  a  mere  error  of  judgment,  while 
acting  with  honour  and  fidelity,  ^nd  exercising  his  dis- 
cretion for  their  advantage,  to  the  best  of  his  ability. 

If  there  was  any  ambiguity  in  the  letter,  it  was  the 
fault  of  the  plaintiffs ;  and,  to  take  advantage  of  it  now, 
would.be  fraudulent.  If  that  ambiguity  was  intended, 
it  would  be  base  and  dishonourable.  The  plaintiffs 
ought  to  have  explained  themselves.  The  defendant, 
at  3,000  miles  distance,  could  not  consult  them,  and 
he  cannot  be  chargeable  for  an  error,  if  any,  upon  a 
point  of  the  instructions  in  itself  ambiguous. 

Verba  fortius  accipiuntur  contra  proferentem. 

The  demand  consists  of  three  items  : 
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1 .  Thtf  excess  of  price  beyond  that  limit^  bjr  l)ie  ia-    MAviitrAr 
'uctioDs.  Ppmw-*Q#. 


ptructiobs. 

8.  The  price  of  the  cargoes  .shipped  in  the  Moorish 
and  Danish  vessels. 

3*  The  cargo  of  the  Henrietta,  not  shipped  in  the  de* 
fendant's  own  name,  but  m  that  of  Don  Carlos  Longhjr, 
^of  Genoa* 

1.  We  had  supposed  that  the  question  of  price  hfKi 
been  abandoned. 

We  contend  that  the  price  limited,  meant  clear  of  all 
charges,  subsequent  to  the  purchase  in  this  country. 
The  limitation  was  to  guid^  the  defendant  in  his  jMir- 
chases ;  but  he  could  not  say  at  the  time  of  purch^t, 
what  charges  might  arise  upon  it  before  it  would  be  in  his 
power  to  ship  it. 

We  contend^  also,  that  it  meant  the  average  of  the 
whple,  and  not  of  any  particular  parceL 

2.  The  demand  for  the  cargoes  shipped  ii»the  Moorish 
and  Danish  vessels,  rests  on  the  allegation  that  the  defen* 
dant  was  bound  by  his  instructions  to  employ  American 
vessels  only. 

The  only  word  in  the  instructions  relative  to  this  point, 
has  been  misinterpretedi  by  the  counsel  for  the  plaintiflfs. 
He  has  supposed  {bat  th6  orders  were  to  find  ^^  csmtains 
of  fidelity,  Ameriqm  borm''  Bot  the  letter  only  mrects 
him  to  '^  seek''  sudi,.but  he  was  not  bound  to  >fiu/ them. 
The  bill  of  exceptions  shows  that  he  sought  tor  Ameri- 
can vessels,  but  they  could  not  be  found.  It  is  on  the 
ktter^  not  on  the  spirit  of  the  instructions,  that  the  plain- 
tiffii  will  put  their  case. 

The  defendant  was  bound  to  prevent  dela^ ;  if  he 
could  not  find  American  captains  of  the  description  men* 
tiohed,  he  was  not  justified  in  waiting.  The  only  con* 
dition  was,  that  the  shipment  should  noi  be  n^ade  in  les$ 
than  six  vessels.     Id  no  other  part  of  the  letter  ^e  the 
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M>«Bi.iA»  vesseU  de8igQate4»  yet  there  is*  another  part'  where  ft 
ujALt&Co.  might  have  been  expected.  .  The  simulated  inaurande 
J.  a^RAY.  ^'^  ^  ^  made  in  America,  the  real  in  Europe.  *Thc 
Gondidons  of  the  real  msurance  are  stated  ;  but  it  is  apt 
one  of  them,  that  the  property  should  be  shipped  in 
American  vessels*  There  was  no  necessity  to  discrimi-. 
nate  between  American  and  other  neutnd  vessels.  The 
poUcy  of  Great  Britain  was  to  conciliate , all  neutral  na- 
tions, particularly  the*  northern.  And  having  never 
6'ven  up  the  principle  upon  which  American,  as  Well  as 
ritish  naval  greatness  depends,  the  rig^t  to  tsike  beUi^- 
rent  property  out  of  neutral,  ships,  she  would  search  lor 
it  as  strictly  in  American,  as  in  Danish  or  Moorish  ves- 
sels. 

Butour  vessels  were  not  absolutelyneutralas  to  France. 
Our  flag  was  suspected  of  covering  enemy -goods,  by  one 
party,  and  was  tbe  object  of  plunder,  if  not  of  hostiliQr, 
to  the  other. 

There  was  no  reason,  tho-efore,  for  preferring  our  ves- 
sels. The  insurance  would  be  made  upon  property  in 
neutral  vess<^  generally. 

But  it  is  said,  that  it  would  be  a  suspicious  circum- 
stance, that  American  property  should  be  shipped  in  any 
other  than  American  vessels.  This  is  by  no  means  a 
strong  argument ;  because  our  tonnage  is  not  always  suf- 
ficient for  our  commerce. 

3.  As  to  the  shipment  by  the  Henrietta.  Was  it  jus- 
tified either  by  the  instructions  or  by  the  authority  of 
Menendez  i 

The  great  object  of  the  instructions  was  to  cover  the 
property  alB  neutraL  The  defendant  was  bound  to  jceep 
this  constandy  in  view.  When,  therefore,  in  August, 
1798,  America  had  ceased  to  be  neutral,  he  was  not  on- 
ly not  bound  to  ship  the  tobacco  in  his  own  name,  but 
#Quld  have  b^en  liable  to  an  action  if  be  had.  The  rear 
son  of  shipping  it  in  his  own  name  had  ceased.  He  was 
no  lon^  an  unsuspected  neutral,  but  a  belligerent.  Af« 
£urs  with  France  had  come  to  a  crisis.  Actual  hostilities, 
had  commenced.  The  state  of  things  was  materially 
dianged.    What  was  he  to  do  ?  He  could  not  consuk 
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his  princfpal..   If  in  such  circumstances  be  acted  with    Matm^ 
good  faith ;  and  accordbg  to  his  best  judgment  pursued  ^^J^"^  Co. 
.  the  spirit  of  his  instructions,  they  who  would  subject     j,  BARmr; 
him  to  an  action  ought  to  blush.  * 

It  would  be  Strang,  indeed,  if  he  should  not,  in  such 
a  case,  have  some  discretion.  Every  agent  must,  m  the 
nature  of  things,  have  a  discretion  to  vary  from  the  pre^ 
cise  letter  of  his  instructions,  to  carry  into  effect  tneir 
general  intent. 

But  he  has  this  discretion  in  express  terms :  ^*  You 
will,  upon  the  whafe^  act  for  the  advantage  of  the  inte- 
rested*'  Wc  do  not  contend  for  an  unlimited  discretion. 
Wc  admit,  that  it  is  limited  by  the  gt^neral  scope  and 
spirit  of  the  instructions.  If  he  had  given  a  belligerent 
character  to  the  property,  then,  indeed,  he  would  have 
been  liable^  The  injunction  to  keep  the  business  secret, 
was  only  **  to  prevent  a  rise  in"  the  American  "  market.''  ^ 
It  applied  omy  to  the  transactions  in  this  countr}'.  .Let 
us  then  see  how  the  defendant  conducted  himself  in  this 
unforeseen  state  of  things.     As  he  could  not  consult  his 

{principals,  he  took  the  advice  of  Menendez,  their  acknow- 
edged  agent,  who  had  conie  for  the  sole  purpose  of  su- 
perintending this  expedition,  who  the  plainiii&  sait)  in 
their  letter  would  communicate  verbally  with  the  deftn- 
dant  upon  that  subject,  who  was  the  bearer  of  the  parti- 
cular instructions  to  the  defendant,  and  who  allt^ged  that 
he  had  private  instructions  from  the  plaintiffs,  and  au- 
thority to  give  the  orders  which  he  gave. 

If  the  letter  to  the  defendant  was  ambiguous,  who  so 
capable  of  explaining  its  meianing  as  Menendez,  the  con- 
fidential agent  of  the  plaintiffs  t  1  heir  letter  to  the  de- 
fendant, by  Menendez,  was  a  letter  of  credit  and  confi- 
dence. Tlie  defendant  was  bound  to  place  confidence  in 
the  representations  of  Menendez.  If  he  exceeded  hia 
authority,  they,  and  not  the  defendant,  must  suffer. 
How  could  the  defendant  know,  when  he  was  iinposed  up- 
on by  Menendez?  What  reason  had  the  dciendant  to 
doubt  the  truth  of  his  verbal  communications,  when  tlie 
plaintiffs  themselves  had  referred  him  to  those  verbal 
communications  ?  He  had  no  cause  of  suspicion ;  the 
advice  of  Menendez  was  reasonable,  it  was  judicious. 
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M'tC-nwvAt    and  consistent  with  the  general  scope  of  the  enterprise. 
FwiAT-i8iC<h  If  jj^g  |j^^  ^jfl  jjQ^  protect  a  man  acting  honourably  un- 
J.  h'jLRkr.     ^^  ^^^^  instructions,  and  in  such  circumst^wces,  the 
law  is  a  system  of  fraud. 

Don  Carlos  Longhy,  of  Genoa^  wa9  the  person  point- 
ed out  by  the  plaintiffs  themsc Ives,  as  the  person  to  mthom 
ihc  tobacco  should  be  ostensibly  consigned  in  a  certain 
event.  He  was,  tb^efore,  a  person  in  whom  the  plain-' 
tiffs  could  place  confidence.  He  was  a  neutral,  while 
the  defendant  was  not.  When  Menendez  ordered  the 
shipment  to  be  made  in  his  name,  the  defendant  had  no 
cause  to  suspect  that  he  exceeded  his  authority.  But 
if  he  did  exceed  his  authority,  who  ought  to  suffer? 
The  plaintiffs  who  placed  their  confidence  in  him,  or 
the  defendant  who  was  required  by  the  plaintiffs  to  give 
hxm  credit  f 

But  We  are  asked;  whv  have  we  not  examined  Me- 
nendez as  a  witness  f  We  answer,'  that  a  commission 
has  been  sent  to  Spain  forthat  purpose ;  the  commis- 
sioners have  refused  to  act,  and  have  sent  back  the 
commission^  But** the  question  may  be  retorted  upon 
the  plaintiffs.  Why  have  they  not  examined  Menen- 
dez? Nay,  why  have  they  not  brought  their  action 
against  him?  I^  any  injury  has  been  done,  he  is  the 
author  of  it.  He  directed,  and  he  approved,  all  the 
acts  of  the  defendant. 

But  the  plaintiffs  themselves  have  affirmed  the  very 
conduct  of  the  defendant  of  which  chey  complain.*— 
The  two  shipments  by  the  Felicity^  and  the  Susanna^ 
were  made  Vn  the  same  manner  as.  that  by  the  Henri- 
etta, and  were  received  by  the  plaintiffs.  By  what  rule 
can  tbey^  affirm  his  conduct  whien  it  turns  out  for  their 
ITenefit,  and  disaffirm  the  like  conduct  when  a  loss  hat 
happened? 

P.  B*  Keyy  in  reply.  We  admit  that  words  are  to 
be  construed  most  strongly  against  him  who  uses  them, 
apd  that  where  ambiguity  exists,. the  construction  will 
be  against  him  who  ought  to  have  explained  himself 
But  the  question  \%,  whether  any  ambiguity  exists*-* 
whether  thia  is  not  a  clear  limited  agency.     The  de- 
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fendant  was  limited  as  to  the  subject,  the  price,  the    Mah»lla» 
consignment,  the* name  of  the  shipper,  the  vessels,  the  P"3^^*&Co. 
captains,  and  the  crew — ^there  was  nothing  left  but  a    j.  Barry. 
discretion  bounded  by  these  li  mitat ions ;  and  the  autho- 
rity of  Menendez  did  not  exceed  that  of  the  defend- 
ant. 

They  had  either  a  general  discretionary  power,  or 
they  were  limited  by  the  letter  of  their  instructions.-^ 
If  they  had  a  gt;neral  discretion,  why  give  special  and 
precise  instructions? 

tt  is  plain  that  no  vessels  were  contemplated  by  the 
plaintiffs  but  American  vessels.  We  do  not  contend 
that  the  strict  letter  of  the  instructions  direcu  the 
defendant  to  find  captains,  American  born,  but  we  say 
that  such  is  tne  spirit  and  meapirg  of  the  instructions. 
That  the  whole  transaction,  from  beginning  to  end,  was 
to  bear  the  appearance  and  stamp  of  the  American 
character.  But  how  unnatural  must  it  appear,  to  see 
an  American  cargo  shipped  on  board  a  Moorish  vess<;l. 
This  circumsunce  is  so  singular,  as  in  itself  to  be  a 
strong  ground  of  suspicion,  especially  as  our  vessels 
are  seeking  for  employment  in  every  i^rt  of  the  world. 

Bat  in  the  case  of  the  Henrietta,  the  very  letter,  as 
well  as  spirit,  of  the  instructions  has  been  violated.— 
The  instructions  are  precise  and  positive,  that  the  de- 
fendant should  ship  the  tobacco  for  his  own  account  and 
risk. 

To  justify  a  departure  from  these  positive  orders, 
it  is  incuml;>ent  on  the  defendant  to  show  a  dear.autho- 
rity  in  Menendez  to  dispense  with  them.  No  such 
authprlty  has  been  proved,  and  none  can  be  presumed. 
The  specific  instructions  contradict  such  a  presumption. 
Tor  why  give  the  defendant  special  orders,  if  the  whole 
general  agency  was  in  Menendez?  Or  why  were  they 
sent  to  the  defendant,  if  he  was  not  to  be  bound  by  them  \ 
The  fair  presumption  is,  that  the  verbal  com  mimical 
tions  referred  to,  were  to  be  only  a  further  detail  of  the 
aame  plan,  and  not  a  general  dispensation  from  the 
4^ers  already  given. 
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»^^'*  fc**^*  The  general  expression  which  is  relied  on,  that  the 
PvjALi&Co.  defendant  should  **  upon  the  whole,'  act  for  the  advan- 
].  BAsnr.  tage  of  the  interested,*'  is  in  the  same  breath  qualified 
by  the  directions  to  keep  it  s^-cret,  that  the  business  was 
on  account  of  foreigners^  and  by  the  positive  injunction 
that  it  should  always  appear  to.be  on  his  own  account 
as  an  American  citizen.  This  is  in  perfect  conformity 
to  the  request  in  the  beginning  of  the  letter,  ^^you  wiU 
view  this  measure  a8  your  ovm^  and  shows  most  clearly 
their  determination  to  risk  their  propeity  under  an 
American  cover  only.  The  same  limitation  also  applies 
to  the  reference  which  the  plaintiffs  make  to  the  verbal 
communications  of  Menendez  ;  it  is  .included  in  the 
same  sentence^  and  is  evidently  intended  to  apply,  as 
well  to.  those  veirbal  communications,  as  to  the  general 
power  to  act  for  the  advantage  of  th^  concerned*  The 
defendant, '  therefore,  had  no  right  to  presume  that 
Menendez  had  authority  to  alter  die  principal  character  . 
of  the  risk,  and  to  cempel  the  plaintiffs  to  accept  a 
jGenoese,  insteadof  an  American  cover. 

The  defendant  derived  no  sanction  to  his  conduct 
from  the  plaintiffs  receiving  the  cargoes  of  the  Felicity 
and  the  Susanna;  that  circumstance  was*  unknown  tp 
the  defendant  at  the  time  of  the  shipment  by  the  Hen- 
rietta* 

The  limitation  of  price  meant  to  include  all  the  costs 
and  cliarges  in  America.  The  words  are,  **  it  will  not 
answer  theni  at  moi^  than  ten  dollars  per  ((uihtal  in 
America.^  The  cost  and  charges  in  America,  make 
part  of  its  price  in  America* 

It  is  no  argument  to  sav,  that  the  defendant  could  not 
regulate  his  purchases,  tf  the  price,  including  those 
charges,  was  to  be  limited,  because  those  charges  were 
uncertain. 

The  usual  and  customary  charges  were  well  known 
to  the  defendant,  and  he  was  bound  to  calculate  his 
jpurchases  accordingly.  If,. indeed,  any  accidental  and 
unusual  charge  had  been  necessarify  incurred,  this  • 
would  have  been  properly  chargt  able  to  the  plaintiffs, 
but  the  letter  evidently  meant  that  the  tobacco  should 
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not  ambunt  to  more  than  ten  doUalv  a  quintal,  including    Mav«lla» 
customary  charget*  PujAti&Co. 


Upon  the  whole,  then,  we  contend,  that  the  defend* 
ant  has  violated  not  only  the  letter,  but  the,  spirit  of 
his  instructions,  and  that  he  was  not  justified  by  the 
authority  of  Menendez. 

February  26. 

Marshall,  C.  J.  delivered  the  opinion  of  the 
court. 

The  court  has  endeavoured  to  bestow  on  this  cause, 
the  attention  to  whith  it  is  ahke  entitled,  by  its  own  im- 
portance, by  the  situation  of  one  of  the  parties,  who  is 
a  stranger  to  our  language  and  our  laws,  inA  by  the 
abifity  and  seal  with  which  it  has  been  arguCed  at 
the  bar. 

The  action  claims  from  the  defendant,  the  value  of 
three  cargoes  of  tobacco,  purchased  by  him  as  the  agent 
of  the  phumiflb,  which  were  captured  on  a  voyage  to 
£urope,  and  condenmed  as  prize.  The  foundation  of 
the  cljum  is,  that  he  deviated  from  the  instructions  which 
were  given  for  the  government  of  h^  conduct,  and  is, 
therefore,  liable  for  the  loss  which  has  been  sustained. 

That  an  agent  is  bound  to  pursue  the  orders  of  his 
principals,  and  is  answerable  for  any  injury  consequent 
on  his  departing  from  them,  however  fan*  may  have  been 
his  motives  for  su(^  depairture,  is  a  plain  principle  of  law 
which  has  not  been  drawn  into  question ;  and  the  only 
inquiry  in  this  case  is,  hfis  the  defendant  obeyed  or  de- 
viated from  his  instructions  ?•  The  cir.cuit  court  was  Of 
opinion  that  they  ssmctioned  his  conduct,  and  it  is  the 
propriety  of  that  opmion  which  is  now  to  be  reviewed  in 
this  court. 

it  depends  on  the  true  construction  of  the  letter  of  fhe 
srth  of  January,  1798,  written  by  "Bernardo  Lacoata, 
on  behalf  of  the  plaintifis,  of  which  Juan  Alonzo  Menen- 
dez  Conde  was  the  bearer,  and  on  the  testimony  which 
is  stated  in  the  bills  of  exceptions. 


J.  Bas«t. 
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Mavblla,  This  letter  introduces  Menendes  as  the  agrat  of  t!ie 
PujALi  &  Co.  fJaintiffs,  who  were  principally  concerned  in  the  imporU* 

J.  Bamy.  ^>oo  pf  tobacco  into  Spain,  and  declares  a  conndenca 
that  the  defendant  will  embrace  the  business  as  bis  own, 
and  execute  it  with  his  wonted  attention* 

After  some  general  observations  which  relate  to  the 
proposed  transaction,  and  which  seem  to  be  founded  oa 
the  idea  that  the  defendant  an^d  Menendes  are  to  be  asso- 
ciated in  the  business,  the  letter  becomes  more  definite* 
I'he  writer  say«,  *^  with  this  the  said  Mr.  MtnrndeE 
takes  an  order  for  2O,000  quintah  (of  tobacco)  to  be  ship«» 
ped  for  this  place  in  seven  or  ei^ht  vessels,  and  ii^  not 
less  than  six,  under  which  condition  the  insurance  will 
he  made  here.  Ypu  will  take  care  to  seek  captains  of 
fidelity,  American  bom,  and  that  all  the  crews  conform 
to  the  most*  rigorous  ordinances*  For  greater  clearness 
the  shipments  ("las  expedtdoncMj  will  be  ftiade  according 
to  the  following  formalities:  1st.  You  willlade  the  ves- 
sels in  your  own  name,  stating  that  they  are  on  your  own 
account  and  risk  as  an  American  citisen,  and  consign 
them,*'  8cc. 

This  instruction  is  followed  by  ten  others,  which  seem 
•principally .  designed  to  conceal  the  real  character  of  the 
cargoes,  ttid  to  ntcilitate  their  escape  from  cruisers* 

At  the  close  of  these  instructions,  the  following  words 
arc^  added :  ^  I  refer  you  to  that  which  the  beturer  will 
communicate-to  you  verbally,  respecting  this  business^ 
who  is  sent  on  purpose  to  superintend  the  shipment  fva 
sob  para  presenciar  la  expedicionj  and  you  wm,  upon  die 
whole,  act  for  the  advantage  of  the  interested,  takiil^  care 
to  keep  this  business  a  secret,  in  order  to  prevent  a  rise  in 
your  market,  and  its  bebg  known  that  it  is  for  foreignersi 
but  always  that  it  b  on  your  own  account  as  an  Ameri- 
can citisen." 

Jn  the  execution  of  this  commission,  the  deien^UBt 
shipped  two  cargoes,  the  one  on  board  a  Danish  and  the 
other  on  board  a  Moorish  vessel,  each  of  which  was^  cap- 
tured and  condemned  as  prise,  the  one  by  the  Frenoi^ 
and  the  other  by  the  £nglish* 
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These  shipments  were  made  with  the  fuD  approbation    Mawilla, 
of  Menencicz,.and  it  is  in  proof  that  American  vessels  ^^WALt&Co. 
were  not,  at  the  time,  to  be  procured. 

Before  the  order  wns  completed,  the  government  of 
the  United  States,  adojited  such  measures,  for  repelling 
the  hostile  aggressions  of  France,  as  to  justify  an 
opinion,  that  open  and  declared  war  between  the  two  na- 
tions, would  soon  take  place*  Under  the  impression  of 
these  measures,  Mr.  Mcnendez  considered  the  Ameri- 
can name  as  no  longer  affording  a  neutral  character  to  the 
cargo,  and  directed  it  to  be  shipped  on  account  and  risk 
of  Charles  JLonghy,  of  Genoa,  who  was  a  correspon- 
dent of  tlie  plaintiffs*  These  instructions  were  complied 
with. 

The  tobacco  so  shipped,  which  came  safe,  was  received 
without  complaint ;  but  a  large  quantity,  shipped  in  the 
Henrietta,  was  captured  by  a  British' cruiser,  carried 
into  Halifax,  and  there  condemned  as  prize. 

For  the  price  of  these  three  cargoes  this  action  ■  is 
brought.  I'he  inquiry  respecting  the  two  first,  will  rest, 
both  on  the  instructions  given  to  the  defendant,  and  on 
the  power  of  Menendtz  :  that  respecting  the  lasjt,  resu 
9olely  on  the  power  of  Menendez. 

It  is  alleged,  that  the  orders  under  which  the  defend-^ 
ant  acted,  enjoined  him  to  employ  only  American  ves- 
sels and  that  in  employing  those  of  other  neutral  pow- 
ers, he  violated  these  orders.  But  there  is  certainly  hot 
one  syllable  in  the  letter,  which  cont^Mns  any  instruction 
to  the  defendant,  relative  to  the  eniployment  of  vessels,  or 
which  confines  the  transportation  ofthe  tobacco  to  be  pur- 
cliased,  tp  American  vessels.  The  court  thinks  it  a  fair 
construction  of  the  letter,  that  fuU  powers,  in  this  re- 
spect, were  confided  to  Menendez^  and  that  Barry  inig^ 
counsel  with  him,  but  was  to  comply  with  his  directions. 
Menendez  is  dedaredto  be  the  agent  of  the  plaintiffs,  and 
the  full  extent  of  this  term  is  not  limited  in  any  part  of 
the  letter.  He  brings  with  Mm  an  order  (w  20,000  . 
quintals,  to  be  shipped  in  six,  sei^en,  or  eight  vessels,  un- 
der which  conduion  the  insurance  is  to  be  made  in 
Spain. 
Vol.  UL  3  L 
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Mawbi^a^  These  are  not  instructions  to  Barry  ;  they  are  commu- 
ujALs&Ca  nJcations  to  him  of  the  ineiructions  given  to  Menendea, 
J  Barry.  8®  ^^^  **  ^'^^  i\ice88ar\'  tor  his  understanding'  the  views 
of  the  plaintiffs,  and  lacilitating  those  views,  under  the  au- 
thority of  Mcnendez.  The  order,  of  which  Menendes 
was  the  bearer,  was  for  hiniself,  and  the  degree  of  aid 
expected  from  Barry,  is  described  in  the  letter.  Barry 
might  have  been  unable,  or  unwilling  to  undertake  the 
business.  In  any  event  of  that  kind,  the  enterprise  was 
not,  certainly,  at  an  end  ;  but  M^ntndez  might  obtain 
.other  assistance.  From  the  nature  of  the  case,  there- 
fore, as  well  as  from  the  expression  of  the  letter,  the  or* 
der  was  in  the  possession  and  power  of  Menendez,  the 
ag/nt,  to  whom  directions' relative  to  the' shipment  of  the 
tobacco,  in  a  certain  number  of.  vessels,  had  been  given, 
and  who  is  declared  to  have  been  sent  to  America,  for 
the  purpose  of  superintending  those  shipments.  Having 
made  this  explanation  of  the  business  confided  to  Me- 
nend'Z,  the  letter  adfts,  **  you  will  take  care  to  seek 
eaptains  of  fidtlity,  American  bom,"  &c.  Those  inqui- 
ries, Barry,  an  American  merchant,  could  make,  much . 
more  successfully,  than  Menendcz,  a  foreigner,  and, 
therefore,  was  diVected  to  make  tlvem.  But  respecting 
the  character  of  the  vessel  to  be  employed,  no  agt  ncy,  on 
the  part  of  Barry,  was  necessary,  further  than  to  coin- 
ply  with  such  directions  as  he  might  reteive,  and  no  di- 
rections respecting^  the  vessels  to  be  employed,  were  given 
him,  because  those  directions  were  given  to  Menendez« 
ITie  instructions  to  Barrj',  to  seek  for  American  captains, 
are  foundeji  not  upon  instructions  to  employ  American 
vciHs,  which  were  given  to' him,  for  none  such  were 
giver,  but  upon  the  instructions  which  were  given  to  Me- 
nendez. They  are  founded  on  the  idea,  that  American 
vessels  would  be  employed  ;  but  as  circumstances  might 
render  the  employment  of  them  ini'ligihle,  it  was  reasona- 
ble to  suppose  that  some  discretion  would  be  allowed  to 
Menendez  in  this  ri-spect ;  accordingly,  the  private  in- 
structions, as  stated  in  the  l)ill  ot  exceptions,  only 
directed  him  to  employ  neutral  vessels. 

The  idea  that  the  power  on  this  subject  was  completely 
in  Menendez,  and  not .  in  Barry,  is  confirmed,  by  ob- 
serving that  in  the  extended  and  minute  rules,  which  are, 
for  greater  clearness,  laid  down  for  his  government  re- 
specting the  transportation  of  the  tobacco,  not  one  8>lli- 
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Ue  is  8ud  concerning  the  character  of  the  vessels  in  whit  h    Mawblla^ 
it  was  to  be  shipped,  a  direction  which-  would  certainly  PiJJALg&C^. 
not  have  been  omitted,  had  the  subject  not  been  confided     j  baret. 
to  the  general  agent.     Ic  is  also  apparent,  from  the  let- 
ters in  the  bill  ot  exceptions,  that  the  subject  was  so  un* 
derstobd  by  both  M enendt  z^and  Barry.     When  to  these 
cit*cumstance8  it  is  added,  -that  American  vessels  Were 
sought  for  at  the  time,  and  could  not  be  obtained,  it  seems 
to   the  court  perfectly   clear,  that  with  respect  to  the 
tobacco  shipped  in  the  Moorish  and  Danish  vessels,  the 
conduct  of  the  defendant  being  sanctioned  by  Menendez^ 
vas  iiree  from  all  exception. 

The  claim  for  the  cargo  of  the  Henrietta,  stands  ou 
strongt-r  ground,  because  the  defendant  was  explicitljr 
instructed  to  lade  the  vessels  in  his  own  name^  stating 
that  the  cargoes  were  shipped  on  his  own  account  and 
risk.  On  tiiis  part  of  the  case,  the  defendant  must  seek 
for  a  justi0caion  in  the  full  powers  of  Menendez,  to  va- 
ry the  orders  ^iven  to  hjm.  .  These  orders  have  been 
said  to  be  free  irom  all  obscurity,  and  in  themselves  they 
unquestionably  are  so.  Barry  could  not  have  doubted 
the  positiveness  of  his  instructions,  to  ship  the  tobacco 
atf  his  own  property.  The  defence  he  sets  up  is,  thait 
he  was  justified  in  conforming  to  the  directions  of  Me- 
nendez, varying  those  insrrucuons. 

An  examination  of  this  defence,  leads  to  a  still  more 
critical  investigation  of  the  letter  of  the  27th  of  January* 

Ic  has  been  already  observed,  that  Menendez  is  stated 
in  the  letter, ,  introducing  him  o  Barry,  to  be  the  agent  of 
the  plaintiffs,  and  the  bearer  of  iheir  orders  for  the  to- 
bacco, which  was  to  be  purchased.  As  ic  was  not  unrea- 
sonable to  expect  that  a  person,  crossing  the  Atlantic  in 
this  character^  would  have  some  discretionary  power  to 
change  instructions  with  a  change  in  circumstances,  so  a» 
to  be  enabled  to  adapt  his  conduct  to  those  circumstances, ' 
ready  faith  would  be  giv^n'tp  all  expressions  which 
would  convey  this  idea ;  and  if  no  such  power  was  in- 
tended, no  expressions  ought  to  have  been  used,  which 
could  excite  and  cherish  the  idea. 

The  rules  stated  to  Mr.  Barry,  as  those  hf  which  his 
conduct  would  be  governed,  are  declared  to  relate  to  the 
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p*'^*"&'c*  P*'^'*^^'*  expected  to  take  in  the  **  expedicim^^^  which 
vjALs  Co.  ^^  court  translate  transportation^  or  conveyance  of  the 
J.  Barrv.  tobacco  to  Europe*  One  of  these  being,  that  the  tobac* 
CO  %vas  to  be  shipped  in  his  own  name,  it  follows  that  this 
pare  of  the  subject  was  included  in  the  Spanish  term 
^^  expedicion.'*^  All  these  rules  conr.lu».le  with  a  reference 
to  verbal  communications,  to  be  made  by  the  agent  him- 
self, who  is  expressly  declared  to  go  ro  ;he  United  States 
for  the  sole  purpose  of  attending  co  chis  very  part  of  the 
transaction,  "  va  solo  para  prestnciar  la  expedicionJ*^ 
This  reference  to  the  verbal  communications  of  Men'.n- 
dez,  unqualified  by  any  restriction  whatever,  is  a  declara- 
tion of  complete  confid*jnce,  placed  at  Icsist  in  his  veraci- 
t}\  by  the  plaintiffs,  and  is  a  full  authority  given  by  chem 
to  Barry,  to  credit  the  representations  which  he  should 
make.  How  else  is  it  to  be  understood  t  What  right  could 
Barry  have  to  say  to  those  who  had  referred  him  to  the 
verbal  communications  which  their  agent  should  make  to 
him  on  a  particular  subject,  that  he  did  not  believe,  those 
communications  I 

It  is  argued,  that  although  no  limitation  is  expressed 
to  the  credit  which  Barry  was  to  give  to  the  representa- 
tions' of  Menendez,  yet  it  must  be  necessarily  under- 
8tpoc)y  thslt  he  coiild  not  chaiige  those  things  which  were 
expressly  directed  ;  that  the  verbal  communications  re- 
ferred to,  were  to  be  conformable  to,  not  subversive  of, 
the  written  instructions  ;  that  on  the  idea  of  a  power  to 
alter  the  written  instructions,  it  was  useless  to  give  them, 
and  was  only  necessary  to  send  out  Menendez  with  a  fuU 
authority  to  govern  the  whole  transaction. 

But  in  the  course  of  human  affairs,  it  is  not  unusual 
for  a  principal  to  give,  in  detail,  ^his  ideas  of  the  line  of 
conduct  to  be  observed  by  his  agent,  and  yet  to  allow  a 
departure  from  that  line  of  conduct,  under  particular  cir- 
cumstances. 

It  would  not  have  been  extraordinary,  had  these  rules^ 
for  the  conduct  of  Barry,  been  followed  by  a  declaration, 
that  in  a  total  change  of  circumstances,  as  in  the  event 
of  A.merica'8  becoming  a  belligerent,  he  was  to  ship  the 
tobacco,  not  as  American,  but  as  neutral  property.  Had 
Barry  been  the  sole  agent,  this  right  to  exercise  his  dis- 
cretion, iJT  intended  to  be  placed  in  him,  would  have 
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bren  menticmed  in  his  letter.     Biit  Barry  was  neither  the    Mavblla, 
sole  nor  the  principal  agent.    He  was  known  to  the  plain*  Pwi^***  ^  Co. 
tiffi  only  by  recommendation,  and  while  he  was  employ-     j,  barhv. 
ed,  because  an  American  merchant  could  make  the  pro- 
po>t:d  purchases  to  greater  advantage,   and  because  an 
American  name  was  required  to  cover  the  propertyi* 
Menepdea  was  the  confidential  agent,  known  to  and  trust- 
ed by  the  plaintiffs,  who  brought  with  him  the  order  for 
the  purchases,  and  came  on  purpose  to  attend  to  the  con- 
veyance of  the  tobacco  to  ii.urope*     In  the  mstructioiia 
to  Menendez,  therefore,  would  any  discretion  relative?  to 
the  transportation  of  the  tobacco  be  found,  and  it  was 
enough  that  Barry  was  referred  to  his  verbal  communi- 
cations. ' 

The  words  which  follow  the  reference  to  the  verbal 
communications  of  Menendez,  though  not  those  which 
decide  the  opinion  of  the  court,  are  not  absolutely  unim- 

g>rtant :  they  are,  ^^  and  you  will,  i|pon  the  whole,  act 
r  the  advantage  of  the  parties  interested."  To  what 
do  these  words,  *^  upon  the  whole,"  refer  i  Unques- 
tionably to  the  verbal  communications  as  weU  as  to  the 
written  instructions.  They  were  both  to  regulate  the 
conduct  of  the  defendant.  The  caution  which  follows 
these  words,  is  understood  by  the  counsel  for  theplain- 
tiflfs,  to  limit  their  extent,  and  to  direct,  that  in  acting 
for  the  advantage  of  the  interested,  he  was  yet  to  keep 
secret,  that  the  tobacco  belonged  to  foreigners. 

There  is,  unquestionably^  great  fbrcein  this  observation  ; 
and  if  the  justification  of  Barry  rested  solely  on  the  pow<» 
er  given  him  in  this  clause,  to  act  for  the  best,  it  would 
be  doubtful  how  far  it  would  avail  him.  The  coart,  how- 
ever, considers  those  words  principally  applying  to  the 
purchases,  and  as  indicative  of  an  expectation  that  a  state 
of  things  woidd  remain,  in  which  the  tobacco  was  to  re- 
tain the  character  of  American  property,  rather  than  as 
limiting  the  powers  of  Menendez  over  this  part  of  the 
subject,  in  the  event  of  sucJi  a  revolution  as  would  muke 
America  a  belligerent.  The  court  forbears  to  make  a  cri- 
tical examination  of  the  words,  because  its  opinion  is 
formed  on  thie  character  in  which  Menendez  camc^  to 
America,  as  stattd  in  thelt-ttcr  introducing  him  to  Ba 
ry.    That  letter  warranted  the  belief  that  he  was  the  prin<t. 
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Mavslla*  dpaland  confidential  agent  of  the  plaintiffs;  that  ha  had 
FvjALftkCo.  particular  instructions  for  the  government  of  his  conduct, 

T  fi\«Kr.  ^^  ^^^^  Barry  was  to  receive  and  trust  his  verbal  coni<^ 
munications,  especially  on  the  suliject  of  expediting  the 
tobacco  to  Spain*  It  is  impossible  to  read  the  lettrrs 
from  M enendes  ta  Barry,  which  form  a  part  of  the  biU 
of  exceptions,  without  feeling  a  conviction  that  this  was 
the  understanding  of  the  parties.  He  approves  the  con« 
dua  of  the  defendant,  in  the  stile  of  a  man  whose  ap- 
probation gave  a  sanction  to  it,  and  when  he  directs  the 
shipments  to  be  made  in  the  nains  of  Charles  Longhy, 
of  Genoa,  he  says,  **  if  you  act  conformably  to  what  I 
have  here  mentioned,  .as  to  further' shipments,  I,  irom 
this  moment,  approve  thereof,  and  that  it  may  appear, 
ajid  to  save  you  from  any  accident  that  may  occur ^  as 
also,  that  such  has  been  with  my  knowlf  dgc  and  approba- 
tion, you  are  to  keep  this  letter  in  your  possesbion,  in  or- 
der, that  at  no  time  whatever,  you  should  be  crhargrable 
with  the  consequences."  Such  was  the  opinion  Mrhi-h 
the  confiiential  agent  of  the  plaintiffs,  in  possession  of 
their  private  instructions,  entertained  of  his  own  powers* 

He  was  not  mistaken  in  their  extent ;  at  least,  the  defen- 
dant had  no  right  to  believe  him  mistakiin.  On  his  arri- 
val, he  declared  to  Barry,  that  he  was  in  possession  of 
private  instructions,  distinct  from  those  which  Wi  re  con- 
tained b  the  letter  of  the  :irth  of  January.  He  produced 
those  instructions.  The  chief  clerk  of  Barry  rea^  so 
much  of  them  as  related  to  vessels,  and  they  lUd  not  re- 
quire that  the  shipments  should  be  made  in  American, 
but  in  neutral  vessels  ;  and  in  the  letter  of  Menendi  z  to 
die  chief  clerk,  dated  on  the  14th  June,  and  accompany- 
ing that  of  the  same  date,  addressed  to  the  defendant, 
directing  him  to  ship  the  tobacco  as  the  property  of 
Charles  Longhy,  of  Genoa,  he  says,  referring  to  a  ropy 
of  his  private  instruaions,  ^^  you  will  see  that  I  am  ex- 
pressly ordered  to  make  the  shipments  in  neutral  vessels, 
^and  that  the  property  shall  appear  as  that  of  a  neutral 
subject."  What  right  had  he  to  suspect  that  the  confi- 
dential agent  of  the  plaintiffs,  to  whose  verltal  crimmnni- . 
cations  they  referred  him,  had  Forged  instructions  which 
he  produced  as  those  of  his  principals  ? 

.    The  counsel  for  the  plaintiffs,  question  the  existence 
of  these  private  instructions,  and  demand  their  produc- 
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tioQ*     But  how  were  they  to  be  authenticated  ?  Only  by    Makblla, 
Mc-nendez  himself.     Are  not  then  their  contents  to  be  ^^^^'Jals&Co. 
proved  by  the  declarations  of  Mcnendez,  by  his  stating     j  BlmaT. 
them,  and  by  the  chief  clerk  of  Barry,  who  read  a  pai^ 
of  them? 

To  the  court,  it  appears,  that  in  such  a  case  as  this, 
the  proof  respecting  them  is  as  ample  and  satisfactory'  as 
•ught  to  be  required. 

After  taking  this  extensive  view  of  the  case,  of  the 
powers  of  Menendi'Z,  and  of  the  confidence  the  defen- 
dant was  bound  to  repose  in  him,  it  only  remains  briefly 
to  observe,  that  the  directions  he  gave  were  not  such  as 
to  awaken  suspicion* 

On, the  14th  June,  1799«  when  these  instructions  were 
given,  America  had  ceased  to  be  a  neutral  power.  War, 
It  is  true,  was  not  formally  declared,  but  it  had  commenced 
in  fact,  and  hostilities  were  authorised  by  that  department 
of  the  government  which  is  invested  with  the  power  of 
making  war.  In  such  a  state  of  things,  the  course  which 
prudence  would  have  dictated  to  the  plaintifl*8,  had  they 
oeen  themselves  in  the  United  States,  certain^  was  to 
cover  .the  tobacco  as  neutral,  not  as  American  property, 
and  when  their  agent,  possessing  private  instructions, 
directed  the  prop«  rty  to  be  shipped  as  neutral,  not  as 
American,  the  defendant  would  have  been  culpable  in 
thwarting  him. 

It  is  scarcely  necessary'  to  add,  that  Menendez  stateo 
himself  to  be,  and  probably  was,  something  more  than  an 
agent.  He  declared  himself  to  be  interested  in  the  cargoes. 
This  declaration,  under  all  the  circumstances  of  the  case, 
was  not  to  be  discredited.  Upon  that,  however,  the 
judgment  of  the  court  is  not  founded.  The  letter  of  the 
Srth  January,  represented  him  as  the  principal  and  con- 
fidential agent  of  the  plaintiffs,  whose  verbal  communica- 
tions were  to  be  trusted.  He  declared  himself  to  possess 
particular  instructions  respecting  a  transaction  wnich  he 
came  to  superintend,  Snd  under  those  instructions  he 
gave  orders  which  the  defendant  has  obeyed.  The  Courtis 
of  opinion,  that  in  so  doing,  the  defendant  is  justifiable, 
and  no  error  has  been  committed  in  the  court  below^  in 
so  instructing  the  jury. 
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MiijrBLLA,        Upon  the  other  part  of  the  ex<reptipns,  the  price  ^ven 
*".''^^'  for  the  tobacco,  it  la  unnecessary  to  say  more,  than  Uiat 
J.  Bakkt.     there  is  no  error  in  the  opinion  of  the  court. 

.Aflumed* 


EX  PARTE  BUiRFORD 


Ex   PAETB 
BUXFORD. 


A  warrant  of      JOHN  ATKINS  BURFORD,  a  prisoner  confined 

r^'^tllJes  rf  in^the  jail  of  the  county  of  Alexandria,  in  the  district  of 

tl^  pea^ '      Columbia,  petitioned  this  court  for  a  habeas  corpus^  to 

iDiutstatea    inquire  into  the  cause  of  his  commitment,   alleging 

^^^''■^^■that  he  was  confined  under  and  by  colour  of  process  of 

^grti?^       the  United  States,  and  praying  for  z  certiorari  to  the 

clerk  of  th^  circuit  court  of  the  district  of  Columbia, 

^  for  the  county  of  Washington,  to  certify  the  record  by 

which  his  cause  of  commitment  might  be  exam*:ied, 

and  its  legality  investigated.     To  the  jpetition  w^s  an* 

nei^ed  a  copy  of  his  commitment,  certified  by  the  j-ailor 

of  Alexandria  county. 

JSiorij  for  the  petitioner,  observed,  that  he  was 
'  aware  of  the  decision  of  this  court  in  the  case  of  Marr 
bury  V.  )Uadison^  ante^  voL  1,  that  a  mandamuH  would 
not  lie  in  this  court  when  it  operated  as  an  original 
process  ;^  but  there  is  a  vast  diflVrence  betMreen  a  man", 
danuu  and  a  writ  of  habeas  corpus.  The  former  is  a 
high  prerogative  writ^  issuing  at  the  discretion  of  the 
court,  but  this  is  a  writ  of  right,  and  cannot  be  refused. 
T  he  constitution  of  the  Unit^d  States,  art.  1,  (  9,  de- 
dares,  ^  that  it  shall  not  be  suspended,  unless  when  in 
cases  of  rebeUion  or  invasion,  the  public  safety  may 
require  it*'* 

By  the  14th  section  of  the  judiciary  act  of  17B9yVoL 
1,  p*  58,  it  is  enacted,  ^^  that  all  the  befr>re  mentioned 
courts  of  the  United  States,"  (including  the  supieme 
«oiua)  ^*  shall  have  power  ^o  issue  writs  oi  scire  factas^ 
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habea9  corpiu^  and  aU  other  writs^'^  &€•  ^  And  that  ^x  vAmTs 
either  of  the  justices  of  the  supreme  court,  as  well  as  ^»-''*'^'**- 
judges  of  the  district  courts,  shall  have  power  to  grant 
•writs  of  AoAmt  corjMff,  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment.'*  If  a  single  justice  of 
this  court  has  the  power,  it  would  be  a  strange  con* 
struction  of  the  law,  and  of  the  constitution,  to  say 
that  the  whole  court  cannot  exercbe  the  same  powen 

The  reason  why  diis  court  could  not  exercise  its 
appellate  jurisdiction  in  a  criminal  case,  was  stated  in 
die  case  of  the  United  States  v.  More^  ante^  p.  159«  to  be 
because  no  mode  of  exercising  it  had  been  appointed 
bylaw,  the  writ  of  error  extending  only  to  civil  cases* 
But  tf  this  is  an  exercise  of  its  apf^ellate  jurisdiction^ 
the  mode  by  habeas  corpus  is  expressly  provided  by 
the  statute,  for  that  purpose. 

March  4* 

Marshall,  Ch.  J.  There  is  some  obscurity  in 
the  act  of  congress,  and  some  doubts  were  entertained 
by  the. court  as  to  the  construction  of  the  constitution. 
The  court,  however,  in  favour  of  liberty,  was  willing 
to  grant  the  habeas  corpus.  But  the  case  of  the  United 
States  V.  Hamilton^  $DaL  IT,  is  decisive.  It  was  there 
determined  that  this  court  could  grant  a  habeas  corpus  ; 
therefore,  let  the  writ  issue,  returnable  immediately^^ 
together  with  n  certiorari^  as  prayed. 

Upon  the  return  of  the  habeas  cortusy  and  certiorari^ 
it  appeared,  that  on  the  28th  of  December,  1805,  Bur- 
ford  was  committed  to  the  jail  of  Alexandria*  county^ 
by  a  warrant  under  the  hands  and  seals  of  Jonw 
.Thompson,  and  ten  other  justices  of  the  peace  for  that 
county ;  which  warrant  was  in  the  following  words : 

Alexandria  County,  ss. 

Whereas  John  A.  Burford,  of  the  county  aforesaid; 
shopkeeper,  has  been  brought  before  a  meeting  of  many 
sf  the  justices  of  the  peace  for  the  said  county,  and  by 
them  was  required  to  find  sufficient  sureties  to  be  bound 

VuL  III.  3  M 
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Kz  PARTS  with  him  in  a  recognizance,  himself  in  the  sum  of  four 
^BuRFORD.  thousand  dollars,  and  securities  for  the  like  sum,  for 
his  good  behaviour  towards  the  citizens  of  the  United 
States,  and  their  property ;  and  whereas  the  said  John 
A.  Burford  hath  failed  or  refused  to  find  such  sureties ; 
these  are  therefore  in  the  name  of  the  United  States, 
to  command  you  the  said  constables,  forthwith  to  con- 
vey the  said  John  A.  Burford  to  the  common  jail  of 
the  said  county,  and  to  deliver  him  to  the  keeper 
thereof,  together  with  this  precept ;  and  we  do,  in  the 
name  of  the  said  United  States,  hereby  command  you, 
the  said  keeper,  to  receive  the  said  John  A.  BuHFord 
into  your  custody,  in  the  said  jail,  and  him  there  safely 
keep,  until  he  shall  find  such  sureties  as  aforessud,  or 
be  otherwise  dischaf ged  by  due  cou^e  of  law*  Given 
under  our  hands  and  seals,  this  38th  day  of  December, 
1805. 

To  any  constable,  ^nd  the  jailor  of  the 
county  of  Alexandria. 

On  the  4th  of  January,  1806,  the  circuit  court  of 
the  district  of  Columbia,  sitting  in  the  county  of  Wash* 
ington,  upon  the  petition  of  Burford«  granted  a  habeas 
corpus^  and  upon  the  return,  the  marshal  certified,  in 
addition  to  the  above  warrant  of  commitment,  that 
Burford  was  apprehended  by  warrant,  under  the  hands 
and  seals  of  Jonah  Thompson,  and  thirteen  other  jus« 
tires  of  the  county  of  Alexandria,  a  copy  of  which  he 
certifies  to  be  on  file  in  his  office,  and  is  as  follows  : 

Alexandria  County,  ss. 

The  undersigned  justices  of  the  United  States,  as- 
signed to  keep  the  peace  within  the  said  county,  to  the 
marshal  of  the  district,  and  all  and  singular  the  con« 
subles,  and  oth^r  officers  of  the  said  county,  Greet- 
ing : 

Forasmuch  as  we  are  given  to  understand,  from  the 
information,  testimony  and  complaint  of.  many  credible 
persons^  iJMX  John  A.  Burford,  of  the  said  county, 
shop-keeper,  is  not  of  good  name  andfome^  nor  of  honest 
conversation,  but  an  evil  doer  and  disturber  of  the 
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ptace  of  the  United  Sutes,  jbo  that  murder,  homicide,  Ex  yab 
•trifes,  discords,  and  other  grievances  and  damages^  Burforp, 
amongst  the  citizens  of  the  United  States,  concerning 
their  bodies  and  property,  are  likely .  to  arise  thereby ^ 
Therefore,  on  the  behalf  of  the  United  States,  we  com- 
mand you,  and  every  of  you,  that  you  ovfAt  not,  by 
reason" of  any  liberty  within  the  county  aforesaid,  but 
that  you  attach,  or  one  of  you  do  attach,  the  body  of 
the  aforesaid  John  A^  Burford,  so  that  you  have  him 
before  us,  or  other  justices  of  the  said  county,  as  soon 
as  ^he  can  be  taken,  to  find  and  offer  sufficient  «t/rr/y 
and  Maijiprizefor  his  good  behaviour  towards  the  said 
United  States,  and  thp  citizens  thereof;  according  to 
the  form  of 'the  statute  in  such  case  made  and  pro- 
vided. 

And  this  )^ou  shall  in  no  wise  omit,  on  the  peril  that 
shall  ensue  thereon,  and  have  you  before  us  this  pre- 
cept. Given  under  our  hands  and  seals,  in  the  countv 
aforesaid,  this  21  st  day  of  December,  1805. 

The  circuit  court,  upon  hearing,  remanded  the  pri- 
soner to  jail,  there  to  remain  until  he  should  enter  into 
a  recognizance  for  hfs  good  behaviour  for  one  year, 
himsrtf  in  the  sum  of  1,000  dollars,  and  sureties  in  the 
like  sum. 

Hiort^  for  the  prisoner,  contended,  that  the  commit- 
ment was  illega',  both  under  the  constitution  of  Vir^- 
nia>  and  that  of  the  United  States.  It  does  not  state 
a  cause  certain^  supported  by  oath. 

By  the  10th  article  of  the  bill  of  rights,  of  Virginia, 
it  is  declared,  that  all  warrants  to  seizt?  any  pcrspa 
whose  offence  is  not  particularly  described^  and  »t//>- 
ported  by  evidence^  are  grievous  and  oppressive,  and 
ought  not  to  be  granted. 

By  the  6th  article  ^f  the  amendments  to  the  consti- 
tution of  the  United  States,  it  is  declared,  ^^  that  on 
warrants  shall  issue  but  upon  probable  cause,  supported 
iff  oath  or  affirmation.^* 
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fiic  fabtA  By  thd  8th  article  it  is  declared,  that  in  aU  criminal 
prosecutions,  the  prisoner  shall  enjoy  the  right  to  ht 
inforined  of  the  nature  and  cause  of  hitf  accusation,  and 
to  be  confronted  with  the  witnesses  against  him  ;  and 
the  10th  article  declares,  that  excessive  bail  shall  not 
be  required'. 

In  the  present  case,  the  marshal's  return,  so  far  as  it 
stated  the  wsMTant  upon  which  Burford  was  arrested 
and  carried  before  the  justices^  was  perfectly  immate-* 
riaL  He  did  not  complain  of  thai  arrest,  but  of  hia 
commitment  to  prison*  The  question  is,  what  author- 
ity has  the  jailor  to  detain  him  ?  To  ascertain  this,  we 
Inust  look  to  the  warrant  of  commitment  only.  It  is 
that  only  which  can  justify  his  detention.  That  war- 
rant sutes  no  oflpence.  It  does  not  allege  that  he  was 
convicted  of  any  crime. .  It  states  merely  that  he  had 
been  brought  before  a  meeting  of  many  justices,  who 
had  required  him  to  find  surjcties  for  his  good  beha- 
viour. It,  does  not  charge  him  of  their  own  know- 
ledge, or  suspicion,  or  upon  the  oath  of  any  person 
whomsoever. 

It  does  not  allege  that  witnesses  were  examined  in 
his  presence,  or  any  odier  matter  whatever,  which  can 
be  the  ground  of  their  order  to  find  sureties*  if  the 
charge  against  him  was  malicious,  or  grounded  on 
perjury,  whom  could  he  sue  for  the  malicious  prose* 
cution  i  or  whom  could  he  indict  for  perjury  I 

There  ought  to  have  been  a  conviction  of  his  being 
a  person  of  ill  fame*  The  fact  ought  to  have  been 
established  by  testimony,  and  the  names  of  the  wit 
nesses  stated.  Bo^cawen  on  C'^nvictiom^  7,  8,  lO,  16, 
110.    SalL  18U 

But  the  order  was  oppressive,  inasmuch  as  it  rc-^ 
quired  sureties  in  the  enormous  sum  of  4,000  dollars, 
for  his  giX>d  beliaviourybr  life* 

If  the  prisoner  had  broken  jail,  it  would  have  been 
no  escape,  for  the  marshal  is  not  answerable,  unless  a 
cause  certain  be  conuined  in  the  warrant,  2  Intt.  52, 53, 
and  the  reason  given  by  Btacistoney  1  Com*  137 j  why 
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.  the  warrant  must  state  the  cause  of  commitment,  is,  ^x  va»tb 
that  it  may  be  t- xamined  into  upon  habeas  corpus*  And  *"*'<>■»• 
in  vol.  ^ip.  256,  speaking  of  the  power  of  a  justice  to 
require  sureties  for  good  behaviour,  he  says,  ^*-  But  if 
he  commits  a  man  for  want  of  sureties,  he  must  express 
the  cause  thereof  with  convenient  certaintv,  and  taie 
care  that  such  cause  be  a  good  one*  RudyanPs  case^  2 
Vent.  22. 

Swann^  on  the  same«ide,  was  informed  by  the  court, 
that  he  need  not  say  any  thing  as  to  the  original  com- 
initment  by  the  justices,  but  might  confine  his  observa- 
tions to  the  re-commitment  by  the  circuit  court,  upon 
the  habeas  corpus. 

He  observed,  that  the  circuit  court  did  not  reverse 
nor  annul  the  original  proceeding  by  the  magistrates. 
It  only  diminished  the  sum  in  whi^hbail  should  be  re- 
quired, and  limited  its  duration  to  one  year.  It  passed 
no  new  judgment,  but  merely  remanded  the  prisoner-— 
it  heard  no  evidence— >it  was  not  a  proceeding  de  novO'^ 
it  gave  no  judgment — it  convicted  the  prisoner  of  no 
offence.  He  is,  therefore,,  still  detained  under  the 
authority  of  the  warrant  of  the  justices  ;  and  if  that  is 
defective,  there  is  no  just  cause  of  detainer.  But  if 
the  remanding  by  the  circuit  court  is  to  be  considered 
as  a  new  commitment,  it  is  still  a  commitment  upon 
the  old  ground ;  and  if  that  was  illegal,  the  order  of 
the  circuit  court  has  not  cured  its  illegality. 

The  fudges  of  this  court  were  unanimously  of  opi- 
nion, that  the  warrant  of  commitment  was  illegal,  for 
want  of  stating  some  good  cause  certain^  supported  by 
oath.  If  the  circuit  cc/urt  had  proceeded  «Er  not^o,  per- 
haps it  might  have  inade  a  diiference.  But  this  court 
18  of  opinion,  that  that  court  has  gone  only  upon  the 
proceedings  before  the  justices.  It  has  gone  so  far  as 
to  correct  two  of  the  errors  committed,  but  the  rest 
remain.  If  the  prisoner  is  really  a  person  of  ill  fame, 
and  ought  to  find  sureties  for  his  good  behaviour,  the 
justices  may  proceed  de  novoj  and  take  care  that  their 
proceedings  are  regular. 

The  prisoner  is  discharged. 
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HOPKIRK  V.  BELL. 


The  twaly 
•f  peace  be- 
tween Great 
Britain  and 
the  United 
SUtes  pre- 
venU  the  ope- 
ration of  the 
act  of  limita- 
tions of  Virgi- 
nia upon  Bri- 
tish debts  con- 
thicted  before 
that  treaty. 

An  a^ntfor 
collecting  of 
debts  merely, 
is  not  a  factor 
within  the 
meaninr  of 
the  13th  sec- 
tion of  thai 
act 


THIS  WM  a  case  certified  from  the  circuit  court  for 
the  fifth  circuit,  and  Virginia  district,  in  chancery  ait- 
ting,  in  which  the  opinions  of  thr:  judges  (^MarshaU^  Cfu 
7t  and  Griffin^  district  judge)  were  opposed  upon  the 
following  questiob: 

"  Whether  the  act  of  assembly  of  Virdnia  for  the 
limitation  of  actions  pleaded  by  the  defendant  was^ 
under  all  the  circumstances  stated,  a  bar  to  the  plaintiff's 
demand  founded  on  a  promissory  note  given  on  the  21st 
day  of  August,  1773  T* 

The  certificate  contained  the  following  statement  of 
facts  agreed  by  the  parties,  viz« 

That  David  Bell,  the  defendant's  testator,  had  consi- 
derable dealings  with  the  mercantile  house  of  Alexander 
Spiers,  John  Bowman  &  Co.  (o^ -which  house  the  plain-, 
tiff  was  surviving  partner)  in  the  then  colony  of  Virginia, 
by  their  factors  who  resided  in  that  colony^  and  on  the 
14th  of  March,  1768,  gave  his  bond  to  the  company  for 
6331.  88.  1  Id.  1-2,  conditioned  for  the  payment  of  3161. 
14s.  5d.  3-4  on'demand.  That  he  also  became  farther 
indebted  in  a  balance  of  1 2 1 L  Os.  4d.  1  -2,  an  open  account 
for  dealings  afterwards  had  with  the  company  by  their 
said  factors.  That  on  the  2 1  st  of  August,  1 7  73,  Henry 
Bell,  the  defendant,  made  his  writing,  or  promissory 
note,  under  hi«  hand,  attested  )>y  two  witnesses,  in  the 
following  words,  to  wit :  ^^  I  do  hereby  acknowledge 
myself  to  stand  as  security  to  Messrs.  Alexander  Spiers, 
John  Bowman,  &  Co.  of  Glasgow,  for  the  sum  oif  four 
hundred  and  thirty  seven  pounds,  fourteen  shillings 
and  ten-pence,  current  money  of  Virginia,  being  a  debt 
due  them  by  my  father,  David  Bell.  Given  under  my 
hand,  this  twenty«first  day  of  August,  one  thousand 
seven  hundred  and  seventy-three.  I  am  not  to  pay  the. 
above  till  it  is  convenient." 
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That  the  aaid  Alexander  Spiers,  John  Bowman^  & 
Co.  were,  at  thai  time,  British  subjects,  merchants,  rcsU 
dents  in  Glasgow,  in  the  kingdom  of  Great  Britain,  and 
have  never  been  resident  within  the  limits' of  the  then 
colony,  now  state  of  Virginia,  and  that  James  Hopkirk, 
the  surviving  partner,  now  is,  and  aiwayii  has  been  from 
the  time  of  his  birth,,  a  British  subject,  resident  in  the 
kingdom  of  Great  Briuin,  and  was  never  within  the 
limits  of  the  c6mmon wealth  of  Virginia.  That  the 
company  had  a  factor  or  factors  resident  in  the  com- 
monwealth of  Virginia  on  the  21sr  of  August,  177$« 
when  the  note  was  given,  and  from  that  time  to  the 
commencement  of  the  American  war,  viz*  on  or  about 
the  first  of  Sl'^ptelnber,  1776.  That  the  company  had 
•neither  agent  or  factor  in  this  country,  authorised  to 
collect  their  debts,  from  the  commencement  of  the  war 
in  1776,  uniil  the  year  1784.  That  on  or  about  the 
10th  of  September,  1 784,  and  ever  since,  an  agent  has 
resided  in  this  commonwealth,  authorised  by  power  of 
attorney,  generally  to  collect  all  debts  due  to  the  com* 
pany  in  diis  commonwealth. 

That  by  the  fourth  article  of  the  definitive  treaty  of 
peace,  between  the  United  States  and  his  Britannic 
majesty,  made  on  the  third  of  September,  1782,  ^^  it  is 
agreed,  that  creditors  on  either  side,  shall  meet  with  no 
lawful  impediment  to  the  recovery  of  the  full  value,  in 
sterling  money,  of  all  bona  Hde  debts  heretofore  con- 
tracted." And  by  the  second  article  of  the  convention 
between  his  Britannic  Majesty  and  the  United  States, 
made  on  the  8th  of  January,  1802,  *^the  said  fourth 
article,"  (of  the  treaty  of  peace)  ^*  so  far  as  respects  its 
future  operation,  is  recognised,  confirmed,  and  declared 
to  be  binding  and  obligatory,"  ^*  and  the  same  shall  be 
accordingly  observed  with  punctuality  and  good  faith, 
and  so  as  that  the  said  creditors  shall  hereafter  meet 
with  no  lawful  impediment  to  the  recovery  of  the  full 
value  in  sterling  money,  of  their  bonajide  debts." 

That  by  the  acts  of  the  Virginia  assembly,  passed  on 
the  and  the  practice  of 

the  courts,  British  creditors,  their  agents,  and  factors^ 
were  prevented  from  suing  with  eficct  for  their  debts, 
in  the  courts  of  this  commonwealth,  from  the 
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day  of  April,  1774,  until  the  year  1790— and  that  this 
suitwas  commenced  on  the  4th  of  Jan.  t803* 

By  the  fourth  section  of  the  Virginia  act  of  limitations^ 
f.  p.  107,  actions  upon  the  case  on  accounu  are  to  be 
brought  within  five  years  after  cause  of  action.  By 
the  twelfth  section  tiiere  is  a  saving  of  persons  beyond 
Mean;  but  by  the  thirteenth  section  it  is  provided,  ^  that 
all  suits  hereafter,  brought  in  the  name  or  names  of  any 
person  or^  persons  residing  beyond  the  seas,  or  out  of 
this  country,  for  the  recovery  of  any  debt  due  for  goods 
actually  sold-^and  delivered  hef^^  by  his  or  their  factor  or 
foctorsy  shall  be  commenced  and  prosecuted  within  the 
time  appointed  and  limited  by  this  act  for  bringing  the 
like  suiu,  and  not  after,  notwithstanding  the  saving 
herein  before  contained,  to  persons  bevond  the  seas  at 
the  times  their  causes  oif  action  accrued*'' 

C.  Lee^  for  the  plaintiff.  The  question  is,  whether 
the  act  of  limitations,  which  had  once  begun  to  run, 
was  an  impediment  removed  by  the  treaty? 

This  raises  another  question ;  did  the  treaty  of  peace 
repeal  the  laws  of  the  several  sutes  which  operated  as 
legal  impediments  to  the  recovery  of  British  debts,  or 
was  an  act  of  each  state  necessary  for  that  purpose  i 

It  may  be  conceded  without  injury  to  this  case,  that 
the  act  of  limitations  began  to  run  against  this  claims' 
before  the  war— 4tnd  that  the  war  did  not  suspend  its 
operation,  but  ^hat  it  continued  to  run  in  the  same  man- 
ner as  against «  person  who  is  in  the  country  at  the  time 
the  cause  of  action  accrues,  and  who  goes  beyond  seas 
before  the  limitatioti  is  complete-^or  against  a  woman 
who  was  sole  when  the  cause  of  action  accrued,  and  who 
married  within  the  five  years. 

The  plea  of  limitations  can  defeat  die  remedy  only. 
The  debt  remains.  But  if  the  bar  had  been  complete, 
yet  it  was  forever  removed  by  the  treaty. 

This  was  a  bona  fide  debt,  contracted  before  the  treatv 
—and  the  act  of  limiutionsis  alegal  impediment  which 
it  is  endeavoured  to  oppose  *to  its  recovery.     But  the 
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trettjr  says  that  the  creditor  shall  meet  with  no  legal 
imptfdiment;  find  die  constirution  of  the  United  States 
declares  the  treaty  tp  be  the  aupreme  law  of  the  land.— 
The  act^of  limitations,  therefore,  must  yield  to  the 
treaty* 

In  the  case  of  Ware  v.  Hylton^  3  DaL  199,  this 
court,  upon  very  solemn  argument  decidc^d,  that  the 
treaty  not  onlyrepeabd  all  thtt^tatr  laws  which  operat- 
ed as  impediments,  but  nullified  all  acts  done,  and  afli 
rights  acquired,  under  such  laws,*  which  tended  to 
obsttuct  the  creditor's  right,  of  recovery. 

Similar  adjudications  were  ^Iso  made  in  the  cases  of 
HamHion'v.  Eaton^  in  1796,  by  Ch.  J.  Ellsworth  znd 
Judge  Sitgreaves^  in  North  Carolina*  Page  v.  Petidk* 
ion^  in  1793,  bj-  Chancellor  Wythe,  Wythe^s  ReporU^  ^ 
127;  and  by  this  court  in  The  State  of  Georgia  v.  Brails* 
ford^  3  DaL  1. 

The  second  article  of  the  convention  of  1902,  b|e« 
tween  th«r  United  States  and  Great  Britain,  Laws  £7. 
iS.  voL  6,  Appendix  49,  was  produced  by  the  differt-nce 
of  opinion  at  the  board  of  commissioners  for  carrying 
into  effect  the  sixth  article'  of  the  treaty  of  1 794.  The 
ideas  of  the  United  States,  as  to  the  effect  of  the  treaty 
in  removing  all  impediments  arising  from  legislative 
acts,  are  expressed  in  the  answer  to  Cunninghanyf  claim, 
in  page  51  of  the  printed  report  of  the  proceedings  of 
the  board. 

The  basis  of  the  convention  was  the  Americanxpn- 
struction  of  the  sixth  article  of  the  treaty  of  1 794.  A 
sum  of  600,000L  sterling  was  stipulated  to  be  paid  by 
the  United  Stales  for  all  losses  under  the  sixth  article  of 
the  treaty  of  1794,  and  the  creditors  were  to  recover 
from  their  debtor^  whatever  they  could  in  the  .ordinary- 
course  of  justice  ;  all  legislative  impediments  having 
been  re-moved  by  the  treaty  of  peace,  which  is  recog* 
nised  and  confirmed  by  the  convention. 

VoL  III.  3  N 
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March  4« 

The  Court  ordered  the  following  opinion  to  be  cer* 
tified  to  the  circuit  court : 


Upon  the  question,  in  this  case  referred  to  this  court 
from  the  circuit  court :  it  is  considered  by  this  courts 
th:it  the  said  act  of  limitations  is  not  a  bar  to  the  plun* 
tiff^s  demand  on  the  said  note;  and.  this  court  is  of 
opinion,  that  the  length  of  time*  from  the  giving  the 
note  to  the  commepct-ment  of  the  war,  in  1775,  not 
being  sufficient  to  bar  the  demand  on  the  said  note, 
according  to  the  said  act  of  assembly,  the  treaty  of  peace 
between  Great  Britain  and  the  United  States  oi  1783, 
does  not  admit  of  adding  the  time  previous  to  the  war, 
to  any  time  subsequent  to  the  treaty,  in  order  to  make 
a  bar :  and  is  also  of  opinion,  that  the  agent  merely 
for  collecting  debts,  mentioned  and  described  in  the 
said  state^  of  facts,  is  not  to  be  considered  as  a  factor 
within  the  meaning  of  the  said  act  of  assembly,  so  as 
to  bring  the  case  within  the  proviso  of  said  act.' 

By  this  the  court  ts  not  to  be  understood  as  giving  an' 
opinion  on  the  construction  of  the  note,  as  to  the  time 
of  payment* 


WILLIAM  MALEY  t;.  JARED  SHAtTUCK. 


The  com- 
mander of  a 
United  Stutei 
ship  of  war, 
if  he  seises  a 
Tesnel  on  the 
liifE:^!  seat, 
.without  pro' 
habU  eauic   it 
lUbletomsks 


ONT  the  20th  of  August,  1804,  Jarecl  Shattuck  exhi- 
bited his  Hl^el  in  the  district  court  of  the  United  States, 
for  the  district  of  Pennsylvania,  in  the  following  form  ;^ 


*  A.S  .there  are  to  few  forma  of  admiralty  |»oeeeding8  in  prints  it 
is  hoped  that  a  recital  (if  a  considerable  part  of  the  record  in  this 
case,  will  be  acceptable:  to  the  profession;  particularly  as  it  ia  not 
a  libel  in  rem,  bit  for  reMfituu^n  in  vo/nf  /  for  not  bringing  in  the 
Teasel  and  cargo  for  axyudication. 


in^lBRUARTi  1806*  4S9 

To  the  hoooarable  Richard  PeCen,  Esq.  judge  of  the 
district  court  of  the  United  Stated,  in  and  for  ihe  dis* 
trict  of  Pennsylvania* 

reititution  in 
The  libel  of  Jared  Shattuck,  merchant,  most  respects  value,  with 

folly  sheweth)  dAin«g«f  and 

^  coatSt  even 

That  your  libellant,  being  a  subject  of  his  majesty,  the  vesaeiui  taken 
king  of  Denmark,  sometime  in  or  about  the  begiiyiing  out  of  hU 
of  the  month  of  May,  in  the  year  of  our  Lord  1800,  at  Po«»«"ion  ^ 
St.  Thomas,    one    of  his    said  majesty's  '  West- India  foAe'T^ 
islands,  loaded  a  certain  schooner  or  vessel  caUed  the  Mer-  the  own^r  it 
cator,  being  an  unarmed  merchantman,    fitted  out  at  St.  not  bound  to 
Thomas  aforesaid,  for  trade  only,  and  being  then  and  J^^"iJ5?  ^ 
there  honajide  the  property  of  your  libellant,  with  a  cargo  may  a^ndtm, 
of  merchandise,   consisting  of  provisions,    wines,  and  and  hold  the 
dry  goods,  for  the  sole  and  honajide  account  of  your  li-  oririnal  cap- 
bellant,  said  cargo  amounting  to  13,920  dollars,  or  there-  Scwhde^owr 
abouts,  on  a  voyage  to  Jacmel  and  Port- Republican^  b      a  foreign 
the  island  of  St.  Difming'Oy  which  he  consigned  to  Tons-  aentenceof 
saint  Lucas,  also  a  Danish  subject,  Uien  and  there  mas-  co"^«n>nntioa 
ter  of  the  said  schooner  Mercator,  who  was  instructed  "  n^t  conclu- 
by  your  libellant  to  dispose  of  the  said  cargo  at  Jacmel  aive  evidence^ 
or  Port'ReJtublican  aforesaid,  to  the  best  advantage,  for  tjiat  the  legal 
account  oi  your  libellant,  invest  the  proceeds  in  coffee  ^^^  ^  '^® 
of  good  quality,  and  return  therewith  to  the  said  island  not^  a  ro" 
of  ot«  Thomas.   And  your  libellant  further  saith,  that  on  ject  of  a  neu- 
or  about  the  6th  day  of  the  said-month  of  May,  the  said  ^^  nation. 
'  Toussaint  Lucas  sailed  i^  the  said  schooner  from  the  said 
island  of  St.  Thomas,  upon  the  said  voyage  for  Jacmel 
and  Port' Republican^  having  on  board  the  said  cargo,  and 
also  a  private  adventure  belonging  to  the  said  Toussaint 
Lucas^  together  with  all  su^h  necessary  papers  and  di)cu- 
ments,  for  ascertaining  the  property  and  neutrality  of  the 
said  vessel  and  her  cargo,  as  ar/s  usually  carried  by  ves- 
sels belonging  to  Danish  subjects  ;  and  proceeded  on  his 
said  voyage  until  on  or  about  the  14th  day  of  the  said 
month  of  May,  when,    in  endeavouring  to  enter  the. 
said  port  of  Jacmel^  the  said  schooner  Mercator  was  met 
with  by  a  certain' schooner,    called  ih^  Experiment^  a 

fublic  armed  vessel  belonging  to  the  government  of  th^ 
Jniied  States  of  America,  anc)  commanded  by  William 
Maley,  a  lieutenant  in  the  navv  of  the  said  United  States, 
who  unlawfully,  apd  in  violation  of  thie  law.  of  nations, 
took  possession  of  the  said  schooner  Mercator,  and  put 
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on  board  of  her  a  prize- master,  and  four  seamen,  who 
carried  the  said  schooner  M creator,  and  her  cargo,  to 
places  unknown  to  your  libellant.  And  so  it  is,  may  it 
please  your  honour,  that  m-ithcr  the  said  William  Malcy, 
nor  any  person  or  persons  acting  under  him,  have  brought 
the  said  schooner  Mercator^  or  her  cargo^  to  legal  adju" 
dication  in  any  court  of  the  United  StateSj  having  ad- 
miralty jurisdiction.. 

To  the  end,  therefore,  that  complete  justice  may  be 
done  to  your  libellant  in  tht  premises,  may  it  please 
your  honour  to  direct  a  monition  to  issue  out  of  this 
honourable  court,  directrd  to  said  VVilliani  Maley,  Lsq.  . 
commanding  him  forthwith  ^^  proceed  in  due  form  in  this 
honourable  courts  against  the  said  schooner  Mercator^ 
and  her  cargo^  in  order  to  obtain  a  legal  adjudication  of 
the  same  in  due  course  of  admiralty  proceedings^  or  in 
default  Jhereof  to  appear  before  your  honour^  at  such 
time  and  place  as  to  your  honour  shall  seem  ft^  to  <inswer 
your  libellant  in  the  premises^  and  show  cause  xvhy^  by 
the  said  honourable  courCs  final  sentence  and  decree^  he 
shall  not  be  adjudged  to  make  restitution  in  value^  and 
pay  to  your  libellant  the  vyhole  amount  of  his  loss  afore^ 
said^  with  full  damages  and  costSy  and  that  such  further 
justice  imay  be  done  to  your  libellant  in  the  premises,  as 
to  this  honourable  court  shall  ever  seem  iQeet;  and  your 
libellant  shall  ever  pray,  &c« 

Peter  S.  DupoNCEAU,  for  libellant. 

To  this  libel,  Maley  appeared,^  and.filed  the  protest 
following : 

To  the  honourable  Richard  Peters,  Esq.  judge  of  the 
district  court  of  the  United  States,  in  and  for  the  district 
of  Pennsylvania. 

The  protest  of  William  Maley,  Esq.  late  commander 
of  the  schooner  Experiment,  a  public  armed  vessel  of 
the  United  States  of  America,  appearing  here  in  court, 
to  avoid  all  and  all  manner  of  contempt,  contumacy  and 


It  does  tiot  appetf  that  a  monition  issued.    The  appearance  of 
Maley  seemy,  by  the  lecotdi  to  have  been  Yoluntaiy. 
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default,  under  this  his  protest,  agsunst  the  libel  filed  bjr 
Jared  Shaituck,  merchant. 

This  protestant,  saving  and  reserving  to  himself  all, 
and  all  manner  of  exception  to  the  manifest  uiicertainties, 
imptrfections  and  insufficiencies,  in  the  said  libel  con- 
tained, and  protesting  that  he  ought  not,  in  any  wise,  to 
be  required  to  appear  thtreto,  or  to  proceed  against  the 
schooner  JVI  creator,  and  hercargo,  as  is  therein  prayed, 
nevei  theless,  for  the  reasons  aforesaid,  and  as  cause  why 
the  said  libel  should  be  dismissed  without  further  appear- 
ance or  answer,  avers,  propounds  and  says. 

That  true  it  is,  that  the  said  protestant,  while  com- 
manding the  said  schooner  Experiment,  a  public  armed 
vessel  of  the  United  Stat^^s  of  America,  under  a  law- 
ful commission  and  authority  from  the  government  of  the 
said  United  .States  of  Ailierica,  did  on  or  about  the  15th 
day  of  May,  1800,  meet  on  the  high  seas,  and  take  pos- 
session of  the  said  schooner  called  the  Mercaior,  in  the 
said  libel  mentioned,  and  put  on  board  an  oftcer  and  four 
seamen.  But  this  protestant  denies,  that  by  so  doing, 
he  acted  unlawfully  and  in  violation  of  the  law  of  na- 
tions ;  for  he  avers,  propounds,  and  says,  that  since  the 
passing  of  the  act  of  the  said  United  States  of  America, 
entitled,  ^^  an  act  further  to  suspend  the  commercial  in- 
tercouioc  between  the  United  States  and  France,  and  the 
dependencirs  thereof,"  and  before  the  said  15th  day  of 
May,  1800,  that  is  to  say,  on  the  day  of 

in  the  year  1799,  the  said  schooner,  called  the  M creator, 
being  an  American  registered  vessel,  owned,  hired  and 
employed  by  a  person  or  persons  resident  within  the  said 
United  States,  or  by  citizens^  thereof,  resident  elsewhere, 
sailed  and  departed  from  the  port  of  Baltimore,  within  the 
said  United  Sutca,  and  at  the  time  of  he^  being  met  and 
taken  possession  of  by  -this  protestant  as  aforesaid,  and  be- 
fore her  return  within  the  said  UnitedSiates,  was  proceed- 
ing directly,  or  from  some  intermediate  poirtor  place,  to 
yacmely  a  port  or  place  within  the  island  of  St.  Domingo, 
within  the  territory  or  dependencies  of  the  French^e- 
public  And  this  protestant  further  avers,  propounds 
and  says,  that  at  the  time  of  his  meeting  and  taking  pos- 
session of  the  said  schooner  Mercator  as  aforesaid,  she 
was  steering  a  direct  course  for  the  said  port  of  Jacmel^ 
and  not  for  Port-au-Prince,  whereas,  the  letter  of  in-' 
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structioM  from  the  said  Jared  Shattuck,  the  libellant, 
and  all  the  other  papers  exhibited  to  this  protestanc,  by 
Toussaint  Lucas,  the  master  of  the  said  schooner  Mer- 
catQr,  or  found  on  board  thereof^  falsel}^  frauddlenvljr, 
anci  colourably,  represented  and  declared,  among  other 
things,  that  the  said  schooner  was  bound  on  a  vo\  age 
from  the  island  of  St.  Thomas  to  Port*au-Prince,  a  place 
then  in  the  power  and  posft.e8sion  of  the  British  troops, 
and  n6t  n^ithin  the  territory  or  dep«'ndencies  of  the 
French  republic.  And  this  protestant  further  avers,  pro- 
pounds  and  says,  that  at  the  time  of  his  meeting  and 
taking  possession  of  the  said  schooner  Mercatcir  as 
aforesaid,  the  master  thereof  appeared  to  be  a  French' 
map  (although  this  protestant  has  since  heard,  but  does  hot 
admit,  that  he  is  an  Italian)  and  the  crew  consisted  chiefly 
of  Portuguese  and  Italians,  nor  was  there  then^  nor  at 
any  time  before  or  since,  exhibited  to  this  protestant, 
any  burgher's 'brief  or  briefs,  or  other  evidence  whatso- 
ever, that  the  said  master,  or  crew,  or  any  part  thereof, 
had  become  burghers  of  the  said  island  of  St.  Thomas, 
or  were  otherwise  naturalized  subjects  of  the  king  of 
Denmark,  without  whith  this  protestant  avers,  that  the 
said  master  and  crew  could  not  lawfully  command  and 
navigate  a  Danish  vessel,  according  to  the  hyrs  and 
usages  of  Denmark.  And  this  protestant  further 
avers,  propounds,  and  says,  that  the  said  Jarcd  Shat- 
tuck,  the  libellant,  alleging  himself  to  be,  the  owner 
of  the  said  schooner  Mercator  and  her  cargo,  and  to 
be  a  burgher  of  the  island  of  St.  Thomas,  (neither  of 
which  allegations  is  admitted  by  this  protestant)  was 
bom  in  the  state  of  Connecticut,  one  of  the  United 
States  aforesaid,  nor  did  it  satisfactorily  appear  to 
this  protestant,  (considering  the  many  other  proo& 
and  causes  of  suspicion  to  the  contrary)  at  the  timer  of 
his  meeting  and  taking  possession  of  the  said  schooner 
Mercator,  as  aforesaid,  nor  has  it  so  appeared  at  any 
time  since,  that  the  said  Jared  Shattuck,  the  libellant,  had, 
by  any  lawful  act  of  expatriation,  or  otherwise,  at  any 
time,  become  a  subject  or  citizen  of  any  other  govern- 
mvint  or  nation,  and  ceased  to  be. a  citizen  of  the  said 
United  Staf^,  owing  fidelity  and  aUegiance  thereunto ; 
but  admitting  it  to  be  true,  that  the  said  Jared  Shattuck, 
the  libellant,  was  an  inhabitant  of  the  said  Inland  of  St. 
Thomas,  this  protestant  did  then,  and  does  still,  verily 
1)elieve,  that  the  said  Jared  Shattuck  had  repaired  to  the 
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said  island  of  St.  Hiomas^  or  remained  there,  for  the 
purpose  of  carrying  on  an  illicit  and  clandestine  com- 
merce  with  ports  auu  places  within  the  territory  and  de- 
pendencies pf  the  French  republic,  dunng  the  hostilities 
which  were  then  waged  between  the  United  States  and 
(he  French  republic,  and  also  between  the  king  of  Great 
Britain  and  the  sttid  French  republic.     And  this  protest-* 
ant  further  avers,  propounds,  and  says,  that  believing, 
from  all  the  appearances,  circumstances,  and  reasonable 
and  just  causc^  of  suspicion,  herein  before  averred  and. 
propoimded,  touching  the  original  American  character 
of  the  said  schooner  Mercator,  the  voyage  on  which  she 
was   actually  proceeding,  the  fabe  destination  declared 
and  represented  in  the  said  letter  of  instructions,  and 
other  papers  exhibited  and  found  on  board,  the  descrip* 
tion  of  the  master  and  crew,  and  the  birth-place  and  ori- 
ginal allegiance  of  the  said  Jared  Shactuck,  the  libellant, 
that  the  said  schooner  >Mercator,  was  a  registered  vessel 
of  the  said  United  Sutes,  voluntarily  carried  or  su&red 
to  proceed  to  a  trench  ]x>rt  or  place  as  aforesaid,  and 
to  be /employed  as  aforesaid,  contrary  to  the  intent,  and 
in  defiance  of  the  prohibitions  of  the  said  act  of  the  con- 
gress of  the  United  States,  entitled  ^^an  act  further  to 
suspend  the  commercial  intercourse  between  the  United 
States  and  France,  and  the  dependencies  thereof*'*    This 
protestant,  in  obedience  to  the  said  act  of  congress^  and 
to  his  official  instructions,  took  potoession  of  the  said 
schooner  as  aforesaid,  witha  view  to  such  further  exami- 
nation and  proceedings  as  the  law  of  nations,  and  the 
laws  of  the  United  States, 'should  warrant,  justify,  antl 
require.     But  this  protestant  avers  that  such  possession 
was  taken  lawfully,  upon  the  just  and  reasonaUe  causes, 
inotives,  and  designs,  aforesaid,  and  with  the  utmost 
care,  caution,  and  solicitude^  that  the  said  schooner  Mer- 
cator and  her  cargo,  should  thereby  suffer  no  injur}',  da* 
mage,  or  spoliation ;  and  that  the  real  national  character, 
and  the  real  commercial  objects  of  the  said  schooner 
Mercator,  of  her  pretended  owner,  and  of  the  said  mas- 
ter and  crew,  while  prosecuting. her  said  voyage,  should 
be  more  fully  examined,  and  satisfactorily  ascertained, 
without  any  unnecessary  detention  or  delay,   this  pro- 
testant,  at  the  time  of  placing  on  board  of  the  said 
schooner  Mercator,  an  officer  and  four  seamen,  as  afore- 
said, did  not  remove,  nor  take  therefrom,  the  said  mas- 
ter and  crew  of  the  said  schooner  Mercator,  or  any  of 
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them,  nor  remove,  take  away,  cancel,  or  destroy,  any 
of  the  papers  and  documents  oi  said  schooner  Mercator, 
and  her  cargo,  but  ordered  the.  officer,  so  put  on  board 
of  the  said  schooner,  -having  on  board  her  said  master 
and  crew,  and  all  the  documents  and  papers  of  the  said 
schooner  attd  cargo,  to  m^ike  the  best  of  his  way  to  Cape 
Francois,  ^here  to  deliver  all  his  letters  to  Silas  Talbot, 
^%<\9  then  pommodore  and  commander  of  the  public 
vessels  of'  the  said  United  States,  upon  that  station,  and 
to  wsut  the  orders  of  the  said  Silas  Talbot,  with  express 
instructions,  also^  to  pay  particular  attention  to  every 
thing  belonging  to  the  said  schooner  Mercator,  and  her 
cargo,  seeing  that  nothing  should  go  to  waste,  and  to 
deliver  the  saidt  schooner  to  the  said  master  thereof,  if  the 
said  Silas  Talbot,  commodore  and  cpmmander  as>afore- 
said,  should  clear  her*  ,  And  this  respondent  further 
avers,  propounds,  and  says,  that  in  a  short  time,  not 
exceeding  the  space  of  ^ix.  hours,  or  thereabouts,  alter 
the  said  schooner  Mercator  had  parted  from  the  said 
schooner  Experiment^  destined  for  Cape  Francois  as 
aforesaid,  under  the  orders  aforesaid,  the  said  schooner 
Mefcator  was  captured  on  the  high  seas,  as  prize,  by  a 
British  private  armed  vessel  of  w^r,  called  the  General 
Simcoe^  commanded  by  Joseph  Duval,  who  thereupon 
forcibly  took  the  said  schooner  Mercator  and  her  cargo, 
from  and  out  of  thepossessiou,  care,  custody  and  controul, 
as  Wi.ll  of  the  said  mastepai^d  crew,  of  the  said  schooner 
Mercator,  as  of  the  said  officer  and  men  who  had  been , 
put  on  board  of  her,  as  aforesaid,  by  this  protestant,  and 
who  were,  thereupon,  taken  out  of  and  removed  from 
the  said  schooner  Mercator,  into,  and  pn  board  ot  the 
said  British  privateer, and  he  said  schooner  Mercator  and 
htrr  cargo,  sent  to  the  island  of  Jamaica,  under  the  charge 
of  a  prize  master  and  men  bclongfing  to  the  said  British 
privateer,  without  the  assent,  connivance,  assistance,  . 
negligence,  or  fault,  whatsoever,  of  this  protestant,  or 
ot  the  officer  and  men  whom  he  had  put  on  board  of  the 
said  schooner  Mercator,  as  aforesaid,  for  the  causes  and 
with  the  intentions,  aforesaid*  And  this  protestant  fur* 
ther  avers,  propounds,  and  savs,  that  the  said  schooner 
Mercator  and  cargo,  being  so,  as  aforesaid,  captur.don 
the  high  seas,  as  prize,  and  sent  to  the  said  island  of  Ja- 
maica, by  the  said  British  privateer,  a  libel,  in  due  form 
of  law  was  exhibited  and  filed  by  the  said  laptors,  in  the 
ceurt  of  vice-admiraity,  lawfully  established  in  the  said 
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island  of  Jamaica,  rbeing  a  court  of  competent  jurisdic- 
tion  in  ail  matters  of  prise)  alleging,  and'  charging,  that . 
the  said  schooner  Mercator  and  cargo,  were  the  property 
of  France,  or  of  the  kinff  of  Spaiii,or  of  some  person  or 
persons  being  subjects  of  France,  or  of  the  kins  of  Spain, 
or  inhabiting  withm  Bomr  of  the  territories  of  France,  or 
of  the  king  of  Spain,  and  were  good  and  lawful  prizes  in- 
asmuch as  hostility  and  war  then  notoriously  subsisted 
between  the  king  of  Great  Britain,  on  the  one  part,  and 
the  said  FVench  republic  and  the  king  of  Spain,  on  the 
other  part ;  and  thereupon  the  said  captors,  in  their  said 
libel,  prayed  that  the  said  schooner  Meroator  and  her 
cargo,  might  be  adjudged  lawful  prise,  and  be  confiscated 
and  condemned.  And  this  protestant  further  avcrs, 
propounds,  and  says,  chat,  notwithstanding  the  denial 
of  the  said  Jared  Stiattuck,  in  his  said  libel  contained, 
he,  the  said  Jared  Shattuck,  received  speedy  and  full 
notice,  that  the  said  schooner  Mercator,  and  her  cargo, 
were  captured  as  prize,  and  sent  into  the  said  island  of 
Jamaica,  as  aforesaid,  and  there  prosecuted  by  the  said 
captors  as  prize,  in  manner  aforesaid  ;  and,  thereupon^  a 
claim  was  exhibited,  and  a  defence  made,  by  and  for 
thesud  Jared  Shattuck,  the  alleged  owner  of  the  said 
schooner  Mercator  and  her  cargo*  And  ,upon  hearing 
of  the  parties,  by  their  respective  .advocates,  and  upon 
examining  all  the  ship^s  papers  and  documents,  together 
with  other  evidence  and  proofs  in  the  cause,  the  judge 
of  the  said  court  of  vice*admiralty,  was  pleased  to  ad- 
judge and  decree,  that  the  said  schooner  Mercator,  and 
ler  general  cargo,  were  good  and  lawful  prize,  and  did 
therefore  adjudge,  order,  and  decree,  that  the  same  be 
condemned  and  confiscated  to  the  use  of  the  said  captors, 
&C.  From  which  sentence,  the  said  Jared  Shattuck,  the 
libelliVAt,  prayed  leave  to  appeal,  which  was  granted. 
'  But  diis  protestant  avers,  thiit  this  appeal  has  not  been 
duly  prosecuted  by  the  said  Jared  Shattuck,  but  has  been 
altogether  waived  and  abandoned^ 

And  this  protestant  further  avers,  &r,  that  at  the 
time  of  the  jcapture  of  the  said  sclvjonrr  and  car|^,  by 
the  British  privateer,  as  aforesaid,  and  at  the  time  of 
the  iibel  and  of  the  condemnation,  and  of  the  appeal 
as  aforesaid,  peace  and  amity  notoriously  subsisted  be- 
tween the  United  States  of  America,  and  the  king  of 
Great  Britain  and  the  king  of  Denmark  ;  and  abp  be- 
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tweea  the  said  king  of  Great  Britain  and  the  aud  kbg 
of  Dt*niiiarkf  and  their  respective  citisens  and  subjei  u : 
and,  therefore,  this  protestant  avers,  tha^  if  the  allega- 
tions  contained  in  the  libel  of  the  said  Jared  Shattuck^ 
had  been  true,  sentence  of  condemnation  and  confisca* 
tion,  as  prize,  could  not,  and  would  not,  have  been  pro- 
nounced, as  aforesaid,  against  the  sud  schooner  Mercator 
and  her  cargo,  bjr  the  said  court  of  vice*admiralt)r, 
having  competent  uirisdiction  upon  all  matters  of  prise, 
as  aforesaid,  and  therein  proceeding  according  to  the  law 
of  nations  and  the  faith  of  treaties. 

Wherefore,  this  protestant  prays  that  the  said  Bbd 
may  be  dismbsed  with  costs.  Sec. 

A*.  J»  Dallas,  for  the  protestant. 

The  replication  of  Shattuck,  was  as  follows : 

To  the  honourable  Richard  Peters,  Esq.  judge  of  the 
district  court  of  the  United  States,  in  and  for  the  district 
of  Pennsylvania. 

In  the  case  of  the  schooner  Mercator^  and  her  cargo, 
TottssairU  Lucas^  master. 

The  replication  of  Jared  Shattuck,  late  owner  of  the 
said  schooner  Mercator^  and  faer  cargo,  to  the  protest  of 
William  Maley,  Esq.  late  commander  of  the  public 
armed  schooner  of  the  United  States  Experiment. 

This  replicant,  not  confessing  or  acknowledmig  any  of 
the  facts,  matters,  and  things,  by  the  said  William  Ala- 
ley,  in  and  by  his  said  prdtest  set  forth,  propounded  and  al- 
leged, and  ako  saving  and  reserving  to  himself  all,  and  all 
ir  mner  of  exception  to  the  manifold  uncertainties  and  in- 
sufficiencies in  the  said  protest  contained,  and  to  die  in- 
formaGty  thereof,  and  protesting'  on  hh  part^  that  the 
said  William  Maley  ought  to  have  appeared  absolutely, 
and  not  under  protest,  and  made  direct  answer,  upon  oath 
or  affirmation,  to  the  charges  in  this  replicant's  bbel  con- 
tained, or  to  so  inuch  thereof  as  he  has  been  advised  to 
be  material  for  him  to  reply  unto:  Doth  aver,  allege^. 
t»ropound  and  say,  that  this  replicant  was  bom  in  ttia 
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state  of  Cofinecticut,  in  the  year  1774,  and  when  he 
between  fifteen  and  sixteen  years  of  age,  'vis.  Mwut  the 
end  of  1789  or  beginning  of  1790,  the  United  Sutes  be- 
nig  then  at  peace  with  all  the  wortd,  he  migrated  to  the 
island  of  St*  Thomas,  one  of  the  dominions  of  the*king 
of  Denmark  and  Norway,  with  a  view  to tetile  and  estab* 
fish  his  permanent  residence  in  that  island.  That  he 
served  his  apprenticeship  there,  with  a  mercantile  house, 
for  about  six  years,  and  from  his  first  arrival,  has  con« 
stantly  and  permanendy  resided,  and  now  continues  to 
reside  I  there*  That  on  the  10th  of  April,  1797,  die 
United  Sutes  being  still  at  peace  with  all  the  world,  he 
became  a  naturalized  Danish  subject,  and  burgher  of  the 
said  bland,  and  shordy  afterwards,  mtermarried  with 
an  inhabitant  of  that  place,  by  whom  he  has  several  chil- 
dren, all  living  in  that  island*  I'hat  he  did  acquire,  and 
now  holds  read  estate  there,  and  is  there  permanently  set- 
tled and  established,  and  carries  on  the  trade,  and  busi- 
ness of  a  merchant* 

The  replication  then  goes  on  to  deny,  that  he  went  or 
remained  there  tor  the  purpose  of  illicit  trade*  It  avers, 
that  during  the  war  between  France  and  Great  Britain, 
which  tcrm'mated  by  the  treaty  of  Amiens,  he  was  large- 
ly concerned  in  trade,  at  and  from  St*  Thomas  to  foreign 
K^rts,  and  had  a  number  of  vessels  navigating  under  the 
anish  flag  in  the  West- India  seas*  lliat  several  of 
his  vessels  were  taken,  as  Well  by  British  as. French 
cruisers,  carried  into  their  respective  islands,  and  there 
acquitted,  and  his  neutral  character,  and  ths^t  of  his  pro- 
perty, was  acknowledged  by  the  tribunals  of  both  na- 
tions* 

That  in  May,  1800,  he  loaded  the  Mercator,  as  men- 
tioned in  his  libel,  and  sent  her  on  a  voyage  to  St.  Do- 
mingo, consigned  to  the  said  Toussamt  Lucas,  who  was 
also  a  bonajiae  subject*  That  the  original  destination  of 
the  vessel  was  for  Port-au-Prince,  alia»  Port  Republi- 
can, a  place  then  in  the  power,  and  under  the  dominion 
of  the  negro  eeneral  Toussaint,  not  of  the  British  troops^ 
as  stated  in  Malev's  protest*  That  at  diat  time  commerce 
was  lawfully  earned  on  between  the  United  States  and 
ports  of  St*  Domingo,  which  were  in  the  power  of  gene- 
ral foussunt*   'That  on  the  3d  of  May,  1800,  he  gave 
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written  instructions  to  Lucas,  to  proceed  with  his  vessel 
to  Port-au-Prince,  but  as  she  was  ready  to  sail,  he  was 
bformisd  that  the  forces  of  general  Toussaint  had  taken 
Jacmel  from  general  Uigaud^  who  held  for  the  i*^rench 
republic*  That  Jacmel  is. a  port  of  the  island  of  Su  Do- 
mmgo,  which  lies  between  the  island  of  St*  1  homas  and 
Port*au-Prince,  and  is  in  the,  way  between  the  former 
and  the  latter.  That  the  distance  from  Jacmel  to  Port- 
au-Prince,  is  by  land  only  between  thirty  andfony  miles, 
but  by  sea  upwards  of  one  hundred  leagues*  That  con- 
ceiving it  to  be  advanta^ous^to  try  the  market  at  Jacmel, 
before  proceeding  to  Port-au-Prince,  he  gave  verbal 
directions  to  Lucas  for  that  purpose* 

It  denies  that  any  thing  false  or  colourable  was  intend- 
ed)  and  that  any  of  the  Mercator's  papers  were  fake  or 
colourable,  and  thi^  he  gave  any  orders  to  Lucas  to  deny 
or  conceal  hb  intention  of  gomg  into  JacmeL 

it  admits,  that  after  the  passage  of  the  act  of  conn-ess, 
^further  to  suapend^^  &c*  and  before  the  15th  of  May, 
1800,  the  Mercator  was  an  American  registered -vessd, 
owned  by  a  citizen  of  the  United  States,  and  sailed  from 
Baltimore,  but  denies,  that  when  taken  by  Maley,  she 
was  navigating  contrary  to  the  laws  of  the  United  States* 

It  avers,  that  on  the  26th  of  November,  ir99,  he 
purchased  her  bona  fide  at  St*  Thomas,  for  the  sum  of 
8,500  dollars^  which  he  had  actually  paid  and  took  a  bill 
of  sale,  which  was  on  board  at  the  time  of  her  capture* 
That  from  the  day  of  purchase  until  her  capture,  he  was 
hone  fide  the  sole  owner,  and  that  no  oth^r  person  had  any 
interest  in  her  or  her  carTO*  That  almost  the  whole  ship- 
ping of  the  island  of  St.  Thomas,  consists  of  vessels  buik 
m  the  United  Statss  and  in  the  island  of  Bermuda,  and 
brought  to  the  former  island  for  sale* 

That  at  the  time  of  her  capture,  the  Mercator  was  na- 
vigated as  a  bona  fide  Dsinish  vessel,  and  had  on  board 
every  paperand  document  which  thelaw  required  to  prove 
her  neutrality  ;  and  especially  thait  she  had,  1st  The 
king's  passport,  m  the  usual  form.  2d*  I'he  certificate 
of  measurement*  3d*  Her  muster-roll,  or  official  list 
of  her  crew*    4th*  The  bill  of  sale.    5th.  The  burgher's 
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brief  of  her  captain,  Toussaint  Lucas.  6th*  Herdear- 
ance.  7th.  The  invoice  and  bill  of  lading  of  h<:r  cargo 
duly  attested,  .as  to  the  ownership  and  neutrality  thereof. 
8th.  The  captain's  instructions  or  sailing  orders  ;  and 
9th.  A  certificate,  upon  oath,  of  several  respectable 
merchants  of  ihr  island,  attesting  the  faa  of  Shattuck's 
citizenship  and  residence  in  the  island.  That  the  crew 
consisted  of  eleven  persons,  viz.  the  master,  the  mate,  . 
seven  seamen,  the  cook  and  a  boy,  who  were  all  by  birch 
Italian  or  Portuguese.  That  the  master  was  a  native  of 
Leghorn,  in  Tuscany,  was  a 'Danish  subject,  and  had 
resided  seven  years  in  St.  Thomas.  That  very  few 
Dunish  seamen  are  to  be  had  in  the  Danish  islands  ;  an4 
that,  eX'.  ept  the  officeiWf  government,  there  are  very  few 
Danes  in  the  islands  of  be.  Thomas  and  St.  Ooix,  the 
inhabitants  being  chiefly  native  Knglish  and  Americains, 
with  some  French  and  other  foreigners. 

It  denies,  that  by  the  laws  of  Denmark,  a  vessel  can- 
not be  lawfully  navigated  by  others  than  Danish  or  na- 
turnlized  Danish  sailors,  and  avers,  that  the  crew  may 
be  subjects  of  any  nation  whatever,  provided  that  in 
time  of  war,  not  more  than  one- third  thereof  be  native 
subjects  of  one  or  oiher  of  the  belligerent  powers.  It 
denies  that  any  of  the  crew  of  the  Mercator  were  sub- 
jects of  any  of  the  belligerent  nations  ;  and  that  at  the 
time  of  her  capture,  there  was  any  reasonable  cause  of 
suspicion  that  she  was  an  American  vessel  carrying  on  an 
illicit  trade.  It  submits  to  the  court,  whether  Male}'  had 
aright,  by  the  law  of  nations,  to  arrest  a  vessel  on  the 
high  seas,  sailing  under  the  protection  of  his  Danish 
majesty's  royal  passport,  under  preteifce  of  a  violation, 
of  a  municipal  law  of  the  United  States. 

It  suggests  that  Maley  a^ted  malaJiJk^  and  offers  to 
prove  that  he  was  in  the  habit  of  violating  the  law  of  Aa- 
tions,  and  the  instructions  of  his  government,  with  re* 
spect  to  neutral  vessels  and  property,-  arid  that  he  was 
dismissed  from  the  service  of  the  United  States,  princi- 
pally on  that  account. 

With  respect  tothe  capture  by  the  British  privateer,  it 
admits  that  the  Mercator  was  so  captured,  while  under 
the  protection  of  the  United  States,  and  their  national 
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flag,  but  does  not  admit  that  it  was  without  the  coo- 
nivance  or  fault  of  Maley,  or  the  oficer  whom  he  put  on 
board*  It  admits  the  condemnation  as  prizes  but  avers 
that  it  was  the  duty  of  the  officei;  and  men  t/6  have  resisted 
the  capture,  and  to  have  demanded  of  the  court  of  vice- 
admiralty^  at  Jamaica,  restitution  of  the  vessel  and 
cargo,  on  the  ground,  that  the  same  had  been  unlawhdiy, 
and  in  violation  of  the  respect  due  to  the  national  vessels 
of  the  United  States,  and  to  the  flag  thereof,  taken  from 
the  possession,  and  from  under  the  protection  of  the 
commander  of  one  of  the  public  vessels  of  war  of  the 
United  States* 

It  admits  that  Lucas  filed  a  claim  for  the  vessel  and 
cargo,  before  the  yice-admiralty  court  at  Jamaica,  and 
that  they  were  condemned  as  prize,  but  ulltges  that 
the  sentence  of  condemnation  was  contrary  to  the  evi« 
dence.  It  admjts  also,  that  an  appeal  was  .entered,  and 
exhibits  an  exemplification  of  the  proceedings.  It 
denies  that  Lucas  was  bound  to  exhibit  a  claim,  or  to 
appeal  from  the  condemnation,  and  that  Shattuck  was 
bound  to  prosecute  the  appeal,  but  avers  that  the  whole 
.  should  have  been  done  by  or  in  behalf  of  the  United 
States,  to  whom  alone  the  vessel  and  cargo  would  le» 
gaily  have  been  restored,  as  having  been  taken  from 
their  possession,  and  from  under  their  protection* 

It  avers  that  Shattuck,  as  soon  as  he  received  notice 
of  the  capture  and  condemnation,  gave  information 
thereof  to  the  govemor-gencirar  of  the  Danish  West- 
India  islands,  and  to  Richard  Soderstrom,  charged 
with  the  consular  functions  for  the  king  of  Denmark, 
in  the  United  States,  who  communicated  the  informs- 
tion,  without  loss  of  time,  to  the  government  of  th6 
United  Stal;6s,  and  claimed  reparation.  That  the  go- 
vernment of  the  United  States  expressed  a  wish,  that 
the  appeal  should  be  prosecuted,  in  compliance  with 
which,,  Shattuck,  without  delay,  forwarded  the  neces- 
sary papers  to  England ;  but  when  they  arrived,  he 
was  informed  by  his  proctors  that  it  was  useless  to  pror 
secute  the  appeal,  because  the  prize-money  had  been 
distributed,  and  the  prize  agent  had  died  insolvent. 
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It  denies  that  the  vessel  and  cargo  would  not  have 
been  condemned  >if  they  had  been  really  and  bonajtdc 
neutral  property,  ahd  avers,  that  they  really  were  such 
as  stated  in  his  libel,  and  does  not  admit  that  he  is  pre- 
cluded by  thie  sentence  of  the  court  of  vice-admiralty  of 
Jamaica,  from  showing  the  same. 

It  concludes,  *^  that  for  aught  that  has  been  said  and 
alleged  by  the  said  William  Maky,  in  his  protest  afore- 
sud,  this  replicant  ought  not  to  be  precluded  from 
obtaining  the  bene  fit  of  the  prayer  of  his  said  libel ;  he 
therefore  prays,  that  the  said  William  Maley  may,  by 
the  interlocutory  decree  of  this  honourable  court,  be 
ordered  to  a))pear  absolutely^  and  without  protest^  be^ 
fore  your  honour,  so  that  further  justice  may  be  done 
by  this  honounble  court  in  the  premises,  as  to  right 
shall  appertain.** 

(Signed)  Jared  Shxttuck. 

Jared  Shattuck  being  duly  sworn  according  to  law^ 
on  his  oath  doth  say,  that  all  and  singular  the  facu, 
matters  and  things,  by  him  in  the  foregoing  replication 
Btat^d,  as  far  as  they  relate  to  his  own  acto^  and  mat- 
ters within  his  own  knowledge,  are  true ;  and  inas* 
much  as  the  same  relate  to  the  acts  of  others,  he  verily 
believes  them  to  be  true. 

(Signed)  Jared  Shattuck. 

Sworn  before  me  the  26th  of  May,  ia04. 

(Signed)  Richakd  Peters. 

The  rejoinder  of  Maley  was  as  follows : 

This  rejoinant  saving  and  reserving  to  himself  all, 
and  all  manner  of  exception  to  the  manifold  unceruin- 
ties  and  insufficiencies  in  the  said  replication  contained, 
and  not  confessing  or  acknowledging  any  of  the  facts, 
natters  and  things  by  the  said  Jared  Shattuck  in  and 
by  hissaid  replication  set  forth  and  alleged,  but  deny- 
ing the  same,  saith,  that  the  facts  in  this  rejoinant*8 
protest  set  forth,  are  true  and  sufficient  to  excuse  him 
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Malct      froin  further  appearance  and  answer  to  the  libel  of  the 
SHATTrcK.   »a*d  Jared  Shjittuck. 

(Signed) 

A,  J.  Dallas,  for  William  Malet. 

Wliereupon  it  was  adjudged,  ordered  and  •decreed, 
that  the  libel  be  dismissed  with  costs. 

From  which  decree  Shattuck  appealed  to  the  circuit 
court. 

Upon  the  appeal,  the  circuit  court  ^  being  of  opi« 
nion  that  the  appellant  was  entided  to- restitution,  with 
damages  ^nd  costs,  reversed  the  decree  of  the  district 
court,  overruled  and  rejected  the  protest  of  Maley, 
and  ordered  him  to  appear  absolutely  without  protest, 
befofe  the  district  court  i  to  whom  the  cause  was  re* 
mitted  for  further  proceedings. 

In  the  district  court,  upon  the  remission  of  the  cause, 
the  following  entry  was  made  : 

And  now,  to  wit,  this  9th  day  of  August,  1805,  the 
said  William  Malev,  by  Alexander  James  Dallas,  hts 
prdctor  aforesaid,,  naving  appeared  absolutely  as  afore- 
said, comes  here  into  court,  and  for  knswer  to  the  libel 
of  the  said  Jarcd  Shattuck,  propounds  and  says,  that 
the  facts  by  jd&is  respondent  in  his  said  protest  set  forth 
are  true,  and  to  the  intent  that  justice  may  be  dcme  in 
the  premises,  this  respondent  prays  that  the  said  Jared 
Shattuck  may  be  called  upon  to  dedare,  on  his  solemn 
oath,  .to  whom  and  when^and  in  what  manner, he  paid, 
for  the  said  vessel  called  the  Mercator,  and  whether 
the  original  American  owner  hath  any  interest  therein, 
or  in  the  restitution  in  value,  by  the  said  libel  prayed 
for ;  and  whether  any  correspondence,  apd  what,  took 
place  between  the  said  Jared  Shattuck,  and  the  captain 
of  the  said  vessel,  or  any  other  person,  after  she  was 
carried  into  Jamaica;  and  whether  any  correspondence^ 

•  Holdea  by  Judge  Wsihington,  in  Msy»  1805. 


tod  what,  took  pifice  between  the  said  Jared  Shattiick 
and  any  persons,  and  whom,  relative  to  the  prosecution 
of  an  appeal  from  the  decree  of  condemnation  in  Ja^ 
maica ;  and  whether  thfi  said  Jared  Shattuck  made  apy, 
and  what  application,  and  when,  to  t)ie  American  go* 
veroment,  relative  to  the  (capture  of  the  said  vessel  by 
this  respondent,  as  aforesaid,  &c. 

A*  J.  Pallas,  for  respondent* 

And  thereupon  the  said  Jared  Shattuck,  under  all 
kgal  protestations  and  reservations,  for  replication  to 
the  answer  jdf  William  Maley,  above-mentioned,  saith^ 
that  all  and  singular  the  facts,  matters  and  things  by 
him  this  replicant  in  his  lib^l,  and  in  his  replication  to 
the  answer  under  protest  of  the  said  William  Maley^ 
filed  in  this  honourable  courts  are  true.  Without  thisy 
that  the  facts  by  the  said  respondent,  in  his  said  answer 
under  protest  set  forth^  are  true. 

He  therefore  humbly  pra3rs,  that  this  honourabte 
court,  by  its  final  decree  in  this  cause,  will  be  pleased 
to  order,  adjudge  and  decree,  that  the  said  defendant^ 
William  Maley,  make  restitution  to  this  replicant  of 
die  value  of  the  schooner  Mercator,  her  rigging,  tackle^ 
apparel.  Sec  and  of  her  clurgo,  at  the  time  of  her  cap* 
ture  by  the  United  States  armed  schooner  £xp6riment^ 
nnder  the  coinmand  of  the  said  respondent ;  and  that 
the  said  respondent  pay  to  the  said  replicant  the 
amount  of  the  damages  by  him  siiSered,  by  reason  and 
in  consequence  of  the  capture  and  loss  of  .the  said 
schooner  Mercator,  and  her  cargo ;  the  said  value  and 
damages  td'  be  inquired  of,  estimated  and  reported,  to 
this  honourable  court  by  the  clerk,  taking  to  his  assist* 
ance  two  merchants,  in  the  usual  form  ;.  and  that  the 
said  respondent  pay  the  costs  of  this  siut,  &c» 

PxTER  S.  DinpoNcaAU,  proctor  for  libellant. 

The  clerk  having  returned  an  estimate  of  the  vslue 
and  damages,  amounting  to.. 41, 658  dollars  and  67 
cents,  Maley  filed  the  following  exceptions  to  that  re- 
port. 

Vol  in.  3P 
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Malkv  I,  That  the  respondentia  charged  with  theeiq>enge 

SvATTucK.  ^'  P»pe»  and  outfits;  advances  to  mariners,  provisions 
and  stores  for  the  voyage,  and  labour  of  sailors  before 
the  shipping. 

2.  With  the  certificate  of  neutrality  of  property, 
.'duties  at  St.  Thomas,  commission   on  shipping  the 
cargo,  and  insurance,  without  proof  that  any  insur^ce 
was  actually  paid.  ^  , 

5.  With  expenses  at  Jamaica,  and  for  copies  of  the 
iproceedings  in  the  court  of  admiralty,  and  of  the  ap* 
peal  papers. 

4.  With  expenses  of  Mr.'Soderstrom* 

9.  With  too  mufch  interest; 

6.  Tliat  there  was  no  proof  of  the  actual  price  of 
the  schooner  other  than  llie  bill  of  sale  on  board. 

T.  That  there  was- no  proof  of  the  value  of  the  cargo 
other  than  the  invoice  on  board. 

In  the  district  court,  judgnient  was  entered  by  con* 
sent  in  favour  of  the  libellant,  for  the  amount  reported 
by  the  clerk,  saving  all  exceptions  upon  the  appeal. 

In  the  circuit  court,  the  following  answer  of  Shat^ 
tuck  to  the  exceptions  to  the  report  of  the  clerk  waa 
fJed.  • 

To  the  first  exception  he  atoswers  ^  that  these  expen* 
ditures  of  outfits,  &c.  made  after  the  purchase,  and  after 
the  sailing  of  the  vessel,  increased  the  value  thereof, 
and  are  properly  charged  as  a  part  of  the  said  value« 

The  same  were  allowed  in  the  ciise  of  the  Charming 
Betsey— -confirmed  by  a  decree  of  this  court  (the  circuit 
court)  and  not  appealed  from. 

-     2d;  Td  the  second  exception  he  answers : 
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1«  As  to  the  insurance^  that  it  is  a  regular  taercantile 
charge,  the  owoer  being  considered  as  his  own  insurer*. 
That  it  is  generally  admitted  in  mercantile  accounts.' 
That  it  is  peculiarly  admissible  in  the  case  of  an  unjust' 
capture,  like  the  present,  however  it  might  be  in  a  case 
of  lawful  capture/  or  capture  with  sufficient  probable 
xause. 

S.  The  commission  on  shipping  is  also  a  regular 
mercantile  chatge ;  the  said  comniission,  the  duties  of 
exportation  paid  at  St.  Thomas,*  and  the  certificated  of 
neutrality,  would  have  been  charged  on  the  goods,  had 
the  vessel  arrived  at  the  port  of  her  destination.  '  Tho 
present  being  a  case  of  unjust  capture,  the  respondent 
conceives  that  the  connnissioners  would  have  been 
justified  in  allowing  to  him  all  tkeloMs  of  patnibk  profit^ 
and  to  have  talen  into  view-  the  pi^ofit  which  he  could 
have  made,  had  the  vessel  arrived  at  the  port  of  her 
destination,  whereas-  thev  have  only  indemnified  him 
for  his  actual  losses,  andne  conceives  that  he  ought  not 
to  be  debarred  from  any  jiart  of  his  said  indemnity.   . 

3d.  To  the  third  and  fourth  excciptions  he  answers^ 
that  the  said  expenses  are  reasonable,  and  the  like'were 
allowed  and  confirmed  in  the  case  oC  the  Charming 
Betsey. 

4th.  To  the  fifth  he  answers,  that  the  interest  is  not 
overcharged* 

5th*  To  the  sixth  and  seventh  he  answers,  that  the 
evidence  of  the  papers  ^Dund  on  board,  is  sufficient  in 
law,  in.  prize 'causes,  -unless  contradicted  '  by  other 
evidence.  That  it  is  confirmed  in  this  case  b)r the  ofith 
of  the  party,  contained  in  the  pleadings  in  this  eau8e.-r* 
And  as  to  the  ship,  is  again  confirmed  by  the  oath  of 
the  same  party,  taken  a  second  time  on  special  initnro* 
gatories  of  the  appellant,  William  Maley, 

The  answer  of  Shattuck,  upon  oath,  to  the  several 
interrogatories  contained  in  the  answer  of  Maley  to  the 
libel,  stated,  that  he  purchased  the  schooner  Mercator 
at  St.  Thomas,  on  the  26th  of  November,  1799,  of  one 
John  Liddcl,  of  Baltimore,  for  the  sum  of  8,500  doU 
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Itrs,  which,  nt  the  tima  of  purchase,  he  netaalty  and 
bona  fide  paid  to  the  said  John  Liddel,  in  Spanish  milk  4 
dollars.  I'hat  the  original  owner  has  hot  at  present, 
nor  has  had  at  any  time  since  the  purchase  thereof  by 
the  respondent,  directly,  or  indirectly,  by  way  of  trust, 
cover,  or  otherwise|  any  interest  therein,  nor  in  the 
restitution  in  value,  or  damages  prayed  for  in  the  libel. 

That  to  die  best  of  his  recollection,- the  said  schooner 
was  taken  by  the  British  privateer  on  the  15th  of  May, 
1800,  was  carried  into  and  arrived  at  Jamaica,  an4 
libelled  on  the  23d  of  the  same  month,  and  condemned 
as  lawful  prize  on  the  28th  of  Juiie  following.  That 
the  respondent  was  inforihed  of  the  capture  fay  a  letter 
from  Lucas,  and  that  Dick,  M^Call  8c  Co.  had  ukea 
the  necessary  steps  to  defend  the  property,  i^hat  he 
was  informed  afterwards,  by  the  arrival  of  a  Mr.  Grigg, 
in  the  beginning  of  August,  1800,  that  the  schooner  wa$ 
condemned,  and  that  an  appeal  had  been  entered.  That 
the  respondent  had  no  opportunity  of  writing  to  Lucas 
during  the  trid.  That  immediately  upon  receiving 
notice  of  the  condemnation,  he  applied  to  the  com* 
mandant  general  of  the  Danish  West-India  islands  to 
use  his  endeavours  to  obtain  reparation  from  the  Ame* 
rican  government,  to  'which  he  received  an  answer, 
(which  J8  lost)  together  with  a  letter  for  the  secretary  of 
state  of  the  United  States,  which  he  forwarded. 

That  being  advised  that  the  United  States  were  the 
proper  partv  to  prosecute  the  appeal,  and  fearing  that 
his  further  interference  might  prove  prejudicial  to  his 
interest,  he  did  not  prosecute  the  appeal  until  he  received 
from  Mr.  Soderstrom  a  copy  of  k  letter*  from  the  secre« 
tary  of  state  of  the  United  States  to  him,  dated  the 
26ih  of  November,  1800,  by  which  he  understood  that 
the  government  of  the  United  States  wished  him  to 
.  prosecute  his  appeal,  h|  consequence  of  which,  he  wrote 
Tor  that  purpose,  to  his  correspondents  in  London,  by 
whom  he  was  informed  that  they  had  taken  the  neces- 
sary steps  to  procure  a  reversal  of  the  decree  of  condem* 
nation ;  but  that  in  the  mean  time  the  proceeds  of  the 
sales  oif  the  prize  had  been  paid  to  the  prize  CMtain^ 
who  had  died  insolvent,  so  that  do  redress  was  nnattr 
had. 
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On  the  29th  of  January;  1806,  the  circuit- court 
affirmed  the  sentence  of  the  district  court,  except  as  to 
the  first  and  second  items  in  the  report  of  the  clerk,  and 
decreed  restitution  of  the  value  and  damagefl,  amount* 
ing  to  33,244  dollars  67  cents,  and  costs. 

Prom  this  sentence  Maley  appealed  to  this  court* 

The  libellant  also  appealed  as  to  so  much  of  the 
sentence  as  disallowed  those  two  items  of  the  clerk's 
report. 

Brccienridge^  attorney  general^  for  the  appellant^ 
|nd  Harper  J  Key^  and  martin^  for  the  appellee. 

Argument  for  the  appellant. 

Two  grounds  were  taken  by  the  attorney  general ; 

ist.  That  Maley  had  committed  no  act  maib  ^d!r, 
but  was  in  the  performance  of  an  authorised  public 
4ntyi  and  was  therefore  justified. 

2d.  That  the  claim  to  reparation  is  without  meri^ 
and  without  law. 

1.  The  act  beihg  done  in  the  execution  of  a  public 
duty,  cannot,  in  our  courts,  be  considered  as  done  mtUa 
fide. 

It  was  the  policy  of  the  times  to  pre  vent  our  citizens;, 
whether  resident  here  or  abroad,  from  trading  directijr 
or  indirectly  with  the  French;  and  that  policy  oughiio 
be  kept  in  view  when  the  several  acts  of  congress  on 
this  subject  are  under  consideration.  These  acta  are 
in  vol.4f,p.  129,  yune  13/A,  1798,  and  ^.244,  9th  Feb. 
1799,  and  vol.  5,  p.  15,  27th  Feb.  1800.  These  lawa 
being  all  in  pari  materia^  are  to  be  taken  into  one  view, 
and  although  some  of  them  had  expired,  yet  it  is  proper 
that  they  should  be  considered  when  deciding  upon  the 
construction  of  subsequent  statutes  on  the  same  subject. 

All  the  acts  went  successively  to  cut  off  the  intercourse 
vwre  effectually.    The  fifth  section'  of  the  act  of  Febra* 
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IffALSY       aiy,  J  799,  authorises  the  President  to  give  instructious , 
Shattock.   ^^  ^^^  coromandtTs  oF  the  public  armed  ships  to  stop^ 
examine^  and  send  in  ships  suspcrcted — voL  4,  /•  24r* 
This  was  going  a  step  furthtrr  than  the  act  of  June, 
1798,  which  did  not  authorise  any  such  instructions* 

The  actof  F/i.  1800,  (vol.  5.  p.  15)  goes  further 
still,  and  extends  the  prohibition  of  intercourse  to  citi- 
zens of  the  United  Slates  residing  abroad;  and  ex- 
pressly prohibits  the  island  of  Hispaniola^  excepting 
such  ports  as  should  be  excepted  by  the  proclamation  , 
of  the  President. 

Under  the  act  of  1799,  the  President  caused  th« 
instructions^~of  12th  of  March,  1799,  to  be  issued  to 
the  commanders  of  the  public  armed  vessels  of  the 
United  States,  by  which  their  attention  was  particularly 
called  to  the  practice  of  coverfng  the  illicit  trade  under 
the  Danish  flng.  The  direction  not  to  injure  or  har- 
rass  the  fair  neutral  commerce,  iniplief.  a  right  to  stop 
and  examine;  and  if,  upon  such  examination,  they 
should  have  reasQtiable  cause  to  suspect  that  the  vessel 
was  engaged  in  violating  the  law,  the  instructions,  as 
well  as  the  law,  required  them  to  seize  and  send  her  in 
iot  adjudication.  There  was,  therefore,  a  clear  right 
(at  least  a  right  which  our  courts  cannot  deny)  to  deuin 
the  vessel  a  reasonable  time  for  examination,  and  if  it 
wiis  a  doubtful  ca^e,  to  send  her  for  further  examination 
to"  the  commanding  officer  on  that  station. 

That  there,  was  probible  cause  sufficient  to  justify  such 
a  measure,  (however  it.  might  be  in  a  case  of  actual 
seizure,  and  sending  in  for  adjudication)  can  scarcely  be 
doubted. 

1.  Shattuck  was  a  native  American  citizen,  resident 
in  a  place  suspected  by  our  government.  The  certificate 
of  the  merchants  of  St.  I'homas,  respecting  his  burgher- 
ship,  naturally  led  to  suspicion.  It  appears,  by  the 
letters  in  the.  record,  that  although  his  neutrality  had 
been  respected  in  Tortola,  yet  it  had  not  been  respected 
in  Jamaica. 

^  See  these  infltnictions  at  Icngtb,  cited  In  the  case  of  Barrtme  t. 
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.  2«  The  vessel  was  known  to  have  been  built  in  the 
United  States,  and  to  have  lately  belonged  to  American 
citizens.  She  had  sailed  from  Baltimore  after  the  pass- 
ii^g  of  the  act  of  congress. 

3.  The  ship's  papers  showed  her  destination  to  be  to. 
Port'OU'Prince^  a  place  not  prohibited ;  but  she  was 
•topped  as  she  was  entering  Jacmel^  a  forbidden  port. 

An  attempt  is  made  to  accoi|nt  fotthis,  by  verbal  or- 
ders, but  there  .is  no  proof  of  them  ;  and  it  does  not  ap- 
pear that  Lieut.  Maley  was  informed  of  such  orders,  at 
the  time  of  the  detention,  nor  of  the  fact  that  Toussaint 
had  possession  of  the  place. 

But  if  Maley  had  knowti  of  the  verbal  orders;  the  rea- 
son aiBsignedl^  Shattuck  for  those  orders,  was,  in  itself^ 
a  strong  ground  of  suspicion.  The  reason  was,  that  he 
had  heard  that  Toussaini  had  possession  of  Jacmeh  If 
the  vessel  and  Cargo  were  bona  Jide  Danish  property,  he 
might,  with  equal  safety,  have  traded  there  while  the 
place  was  in  possession  of  Rtgaudy  as  while  in  that  of 
TaussainL  The  reason  could  only  apply  to  American 
property,  upon  the  presumption  that  the  United  States 
would  take  off  the  prohibition,  'when  it  should  be  known 
that  Jacmel  was  no  longer  under  the  acknowledged  juris- 
diction of  France. 

4.  An  the  material  papers  were  not  produced.  The 
master  did  not  produce  his  burgher's  brief,  showing  him 
to  be  a  Danish  subject ;  lEind  a  Dan'ish  vessel  cannot  law-' 
fully  sail,  but  under  a  Danish  master. 

The  attestation  of  his  burgher's  brief,  is  dated  long 
after  the  vessel  was  stopped. 

It  must  be  remembered,  that  Maley  did  not  seize  the 
vessel,  as  a  prize,  or  as  a  forfeiture,  but  only  detained 
her  for  further  examination.  l*he  question,  therefbre, 
is 'not  whether  there  was  probable  cause  of  seizure^  but 
probable  cause  lor  further  exan^nation. 

The  master  was  not  dispossessed  of  his  vessel ;  none 
of  the  crtw  were  taken  out ;  her  papers  were  not  i-e* 
moved ;  no  violence  or  outrage  was  committed.     But 
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while  detained  for  further  examination,  the  vessel  was 
seised  by  a  stronger  hand  attd  carried  away  by  a  superior 
force. 

If  it  be  objected  that  no  resbtacce  was  made ;  it  is 
answered  that  none  could  be  made*  The  vessel  was  not 
armed ;  and  the  officer  was  bound  by  his  instructions,  to 
Mrmit  the  right  of  search  by  all  the  belligerents  except 
France. 

If  it  be  saidi  that  Maley  oug^t  to  have  daimedthe  ves« 
ad,  in  Jamaica-^he  answer  is,  that  he  had  no  right  to 
eeiae,. unless  it  was  realty  an  American  vessel.  If  she 
Was  a  fiur  jieutnd,  ShattucL's  cbdm  must  prevsuL 

If  she  was  an  American  vessel  she  would  hot  be  con* 
demned ;  if  she  was  any  thing  dse,  he  was  not  in<- 
terested. 

Maley^s  possession,  thecefbre,  was  lawful  and  bona 
Jldcm '  If  a  loss  has  happened,  it  has  been  produced  by 
the  mt  major  of  anouer,  to  whom  the  injured  party 
ought  to  look  for  reparation,  4  Hoi.  384.  Maley's  pos- 
session bebg  bonajukj  he  cannot  be  answerable  for  the 
malajide  act  of  another. 


He  detained  the  vessel  only  oix  hours;  and  she  [ 
saiUng  towards  Port-au-Prince^  the  ostensible  place  of  her 
destination,  when  captured  by  the  British  ship  of  war* 

Even  If  Maley  was  mistaken,  but  acted  with  good 
faith,  he  is  not  answerable  for  the  loss.     1  Rob.  18. 
Betseym 

That  was  an  American  ship  and  cargo,  taken  by  the 
English^  at  the  capture  of  Guadaloupe^  \n  April  1794; 
and  retaken  by  the  French^  in  June  toliowing.  The  Atae- 
rican  claimants  libelled  the  English  captors  for  restitu- 
tion fn  vahie.  The  captors  defended  thehiselves  by  an 
aOegatioh  that  the  ship  had  broken  the  blockade. 

Sir  William  Scott,  after  deciding  that  there  was  no  de* 
fence,  on  the  ground  of  breach  of  blockade,  stated  the 
question  to  be,  whether  the  original  captors  were  exone* 
rated  of  their  responsibility  to  the  American  clkimants. 
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**  It » to  be  observed,*'  says  he  "  that  at  the  time  of  recap- 
ture, America  was  a  neutral  coUDtr)^  and  tin  amity  with 
France.  I  premise  this  fact  as  an  important  circum- 
stance in  one  part  of  the  case  ;  but  the  principal  points 
for  our  consideration  are,  whether  the  possession  of  the 
original  captors  was,  in  its  commencement,  a  legal  bonne 
fidn  potoession  \  And,  2d,  whether  such  a  possession, 
being  just  in  its  commencement,  became  afterwards,  by 
any  subsequent  conduct  of  the  captors,  tortious  and  ille- 
gal \  For  on  both  these  points  the  lau*.  is  clear,  that  a 
bona  fide  possessor  is  not  responsible  for  casualties  ; 
but  that  he  may^  bif  subsequent  misconduct^  Jorjeit  the 
protection  of  his  fair  titk^  and  render  himself  liable  to  be 
considered  ^as  a  trespasser  from  the  beginnings  This  is 
tbe  law,  not  of  this  court  only,  but  of  all  courts,  and  one 
tf  the  first  princip^s  of  universal  jurisprudence.^^ 

He  then  noticed  two  cases  very  much  in  point.  ^'  The 
Nichobs  and  Jan  was  one  of  several  Dutch  ships  taken 
at  St.  l^ustattuSy  and  sent  home^  under  convoy,  to  Eng'- 
land^  for  adjudication.  In  the  mouth  of  the  channel  they 
were  retaken  by  the  French  fleet.  There  was  mMd\neu* 
tral  property  on  board,  sufficiently  documented^  and  9 
demand  of  restitution,  in  v^ue,  was  made  by  the  neutrad 
owners,  on  the  first  captors.  One  of  the  grounds  of  the 
demand  was,  that  the  captors  had  wilfully  exposed  the 

Eoperty.to  danger,  by  bringing  it  home  when  they  might 
ve  reported  to  the  admiralty  courts,    in  the  West- 
Indies  ;  but  on  this  point  the  court  was  of  opbion,  that 
under  all  the  circumstances,  they  had  npt  exceeded  the 
-^bcretion  necessarily  entrusted  to  them  by  the  nature  of 
their  command. 

It  was  also  urged  ag^nst  the  claimants  in  that  case^ 
that  since  the  property  had  been  retaken  by  their  allies^ 
they  had  a  right  to  demand  restitution  in  specie  from 
them  ;  and  on  those  grounds  the  English  courts  rejected 
their  claims. 

The  other  case  which  he  cites.  The  Hendrick  and  Ja^ 
cob^  is  still  more  like  the  present.  A  Hamburghese  ship 
was  erroneously  uken  as  Dutch^  and  retaken  by  a  French 
privateer,  and  was  lost  going  into  Nantz*   ' 

VoL  lit  3  (I 
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On  demand  for  restitution,  against  the  Brithh  captor, 
the  lords  of  appeal  decided,  that  as  it  was  a  seizure  made 
on  unjitstifiabie  grounds.,  the  owners  were  entitled  to 
restitution  horn  some  quarter ;  that  as  tKe  French  recap- 
tor  had  a  justifiable  possession,^  xxnAtt  prize  taken  from 
his  enemy y  he.  was  not  responsible  for  the  accident  that 
had  befallen  the  property  in  his  hands.  That  if  the  pro* 
perty  had  been  saved  indeed^  the  claimant  *  must  have 
K>oked  for  redress  to  the  justice  of  his  ally,  the  French  ; 
but  since  that  claim  was  absolutely  extinguished,  hy  the 
has  of  the  g-oods^  the  proprietor  was  entiUed  to  indemni- 
fication from  the  original  captor. 

After  citing  these  authorities.  Sir  W.  Scott  inquires, 
whether,  in  the  case  then  before  him^  the  original  seizure 
was  .so  wrongful,  as  to  induce  that  strictresponsibility, 
which  attaches  to  a  tortious  «nd  unjustifiable  pos- 
session. 

He  then  states  some  grounds  of  suspicion  which 
might  have  appeared  to  the  captors,  as  to  the  fairness 
of  the  neutrality,  and  proceeds  to  inquire  whether  any 
conduct  of  the  captors,  after  the  first  seizure,  had  ren* 
dered  them  liable  to  the  strictest  responsibility.  *'  On 
this  point,"  says  he,  *^  I  must  distinctly  lay  it  down, 
that  the  irregularities,  to  produce  this  ieffect,  must  have 
been  such  as  would  justly  prevent  restitution  by  the 
French.  If  such  a  case  could  be  supported',  I  will 
admit  there  might  then  be  lust  grounds  for  resorting 
to  the  British  captor  for  indemnification ;  but  till  this 
is  proved,  the  responsibility  which  lies  on  recaptors  t9 
restore  the  property  of.  allies  and  neutrals^  xmll  be  held 
by  these  courts  to  exonerate  the  original  captors?^  In 
the  conclusion  of  his  opinion  he  says,  *^  if  the  neutral 
lias  sustained  any  injury,  it  proceeds  not  from  the  Bri^ 
iiahj  but  from  the  French  ;  and  there  is  no  reason  that 
British  captors  should  pay  for  French  injustice." 

So  we  say  in  our  case,  there  is  no  reason  that  the 
American  officer,  who  merely  stopped  the  vessel  for 
examination,  should  pay  for  British  injustice. 

2.  That  the  claim  to  reparation  is  without  merit, 
and  without  law. 
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Shattuck  was  himself  the  cause  of  the  suspicious  cir- 
cumstances which  led  to  the  detention  of  the  vessel  by 
Maley,  who  would  have  been  guilty  of  a  neglect  of 
duty,  and  disobedience  of  orders,  if  he  had  done  other- 
wise than  he  did.  There  was  no  improper  conduct  on 
his  behalf,  and  the  whole,  detention  was  only  six  hours,i 
The  British  were  bound  to  restore  the  vessel  and  cargo 
without  salvage,  and  with  damages  and  costs,  if  it 
was  really  the  property  of  a  neutral,  and  this  would 
have  been  ddne,  without  doubt,  if  Shattuck  had  pro« 
s6cuted  his  appeal,  and  been  able  to  prove  his  pro- 
perty* But  having  acquiesced  in  the  decree  of  con- 
demnation as  enemy-property,  he  can  never  deny 
the  fact*  It  is  conclusive  evidence  against  him*  If 
not  conclusive,  it  is  still  evidence  of  probable  cause  of 
suspicion*  Upon  the  evidence  which  caused  Maley 
to  suspect^  the  court  of  admiralty  condemned.  This  is 
surely  sufficient  to  justify  his  detention  of  six  hours  for 
examination* 


Argument  for  the  appellee.  Unless  the  taking 
lawfiu,  or  with  probable  cause,  the  captor  is  liable  for 
all  the  loss*  This  principle  is  admitted  by  the  argu* 
ment  for  the  appellant*  The  case  of  the  Charming 
Betsey^  2  Cranch,  64,  was  stronger  in  favour  of  cap* 
tain  Murray  than  this  is  in  favour  of  lieutenant  Ma^ 
ley ;  and  yet,  in  that  case,  this  court  decided  that, 
captain  Murray  was  a  trespasser,  and  liable  for  damages 
and  costs* 

It  is  no  answer  to  say,  that  the  loss  does  not  appear 
to  have  been  the  consequence  of  Maley's  act*  If  the 
taking  was  unlawful,  he  is  liable  at  all  events*  It  is 
like  the  case  of  deviation,  which  throws  the  loss  upon 
the  assured,  although  the  loss  was  not  the  consequence 
•f  the  deviation*  It  is  sufficient  if  it  exposed  the  pro- 
perty in  any  manner  to  a  liability  to  danger*  But  here 
it  is  evident  that  the  loss  would  not  have  happened, 
if  the  vessel  had  not  been  detained*  She  was  within 
an  hour's  sail  of  Jacmel,  and  would  have  gone  in  with 
safety* 
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Tiro  questions  present  thetnselves  for  con»deration« 

Ist.  Was  the  capture  lawful  2  and, 

3(L  Was  there  probable  cause  i 

A  third  question  may  also  arise,  whether,  upon  the 
appeal  of  Shattuck,  the  sentence,  of  the  district  court 
ought  not  to  be  aflirmed,  as  to  the.itenis  excepted  to 
by  the  coilnsel  Tor  Maley^ 


1.  The  first  question  is^  whether  the  capture 
lawful  i    On  this  point  the  case  of  the  Charming  BeUey 
U  conclusive.    It  was  there  decided  by  this  courts 

1st.  That  the  non4ntercaurMe  law  did  not  extend  to 
vessels  built  in  the  United  States,  and  iona  Jide  sold 
before  the  act  of  trading.  In  the  present  case  the 
vessel  was  sold  before  the  existence  of  the  act  under 
which  her  seizure  is  now  attempted  to  be  justified. 

2d.  That  the  sale  must  appear  to  be  made  with  in* 
tent  to  evade  the  law. 

3d.  That  a  native  citizen  of  the  United  States  may 
so  far  change  his  national  character,  as  to  ti^e  him  out 
of  the  operation  of  that  act.  The  present  appellee  is 
the  same  person  whose  property  was  in  contest  in  that 
case  ;  and  although  that  fact  does  not  appear  on  this 
record,  yet  it  appears  that  he  is  a  person  in  exactly  the 
same  circumstances. 

But  the  sentence  of  the  vice-ndmiralty  court  in  Ja* 
maica,  is  said  to  be  conclusive  evidence  against  Shat« 
tuck. 

But  the  sentence  is  only  conclusive  evidence  that  she 
was  good  prize  to  the  British.  It  does  not  sute  for 
what  cause.  It  contains  no  direct  reference  to  tho 
libcU  or  other  parts  of  the  proceedings.  If  it  refers  to 
the  libel,  the  property  is  there  stated  to  be  Tr^nc^  or 
Spanhh^  or  to  belong  to  some  other  enemy  of '  Great- 
Britain.'  If  you  look-  into  the  proof  exhibited  in  thHt 
court,  it  shows  it  clearly  to  be  the  property  of  Shactuck* 
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At  all.  events,  neither  the  record,  nor  the  proceedings 
in  Jamaica,  show  it  to  be  American  property^  violating 
the  Unv»  of  the  United  States^  which  is  the  only  case 
that  could  justify  the  capture  by  Maley.  If  it  was 
Spanish  property,  he  had  no  right  to  touch  \u  If  it 
was  a  French  vessel,  unless  armed^  he .  had  no  right  to 
seize  it*  So  that  if  the  sentence  is  conclusive  evidence, 
it.  is  as  conclusive  against  Maiey  as  it  is  against  Shat-i 
tuclc. 

But  it  is  said  he  ought  to  have  prosecuted  his  ap« 
peal ;  and,  not  having  done  so,  he)  has  been  guilty  of 
Dc'gligence.  So  far  from  this  is  the  tnith,  that  he  was 
not  bound  to  resort  at  all  to  the  British  captors*  It 
was  the  duty  of  Maley,  or  the  United  States,  to  resort 
to  them.  His  remedy  was  against  Maley.  He  was 
not  bound  to  look  further.  It  can  be  no  ground  of  a 
charge  of  negligence  to  say,  that  hp  has  done  more 
than  he  was  bound  to  do. 

2.  Was  there  probable  cause  ? 

On  this  poipt  too  the  case  of  the  Charming  Betsey  is 
conclusive.  The  grounds  of  suspicion  in  this  case  are 
not  so  stronp;  as  they  were  in  that.' 

But  probable  cause  is  no  ground  on  which  to  deny 
restitution  of  the  thing  itself,  or  its  value.  It  only 
eascuses  from  damages  for  the  tort*  It  is  no  bar  to  a 
reimbursement  of  actual  loss.  Shattuck  asks  only  for 
restitution  and  expenses  ;  and  this  is  the  least  tha,t  a 
friendly  nation  ought  to  give. 

3.  As  to  the  items  in  the  statement  ot  the  value,  and 
jsxpposes,  which  have  been  excepted  against. 

All  the  outfits  of  the  vessel,  and  expenses  of  shipping 
the  cargo,  together  with  the  outward  duties,  in  addi- 
tion to  the  first  cost,  constituted  the  value  of  the  vessel 
and  cargo,  at  the  time  of  seizure,  and  ought  to  be  al* 
lowed.  The  premium  of  insurance  also  was  a  proper 
charge*  Por»  .although  no  insurance,  was  actually 
ttade,  yet  Shattuck  was  to  be  considered  in  the  light  of 
his  own  insurer,  and  the  risk  was  worth  the  premium* 
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Mai,by      There  is  evidence  in  the  record  that  it  is  a  customary 
gBATTucK.   charge  in  such  cases- 

Argument^  in  reply,  ,  This^case  is  not  like  that  of 
tht  Charming  Betset^  In  that  case  the  h>ss  was  pro- 
duced by  captain  Murraifa  cram  act:  But  in  this,  the 
loss  is  not  the  immediate  effect  of  the  act  of  Maley, 
but  of  the  commander  of  the  British  privateer,  who 
is  liable  to  Shattuck  for  the  injury  he  has  sustained. 
To  convert  an  originally  lawful  act  into  a  trespass,  by 
subsequent  misconduct,  that  misconduct  must  proceed 
ifrom  the  party  himself^  and  not  from  the  act  of  on^- 
ther,  whose  conduct  he  cannot  controul. 

In  the  case  of  the  Charming  Betsey^  the  court  de* 
ciderd  in  express  terms,  that  ^^  her  papers  were  perfectly 
correct.'^  *  In  the  present  case,  some  of  the  papers 
were  false  and  delusive,  and  others  were  not  shown,  or 
were  not  found. 

The  sentence  in  Jamaica  is  conclusive  evidence  that 
the  property  was  not  neutral  Danish  property ^  which  is 
the  very  ground  of  the  present  libeh  Unless,  therefore, 
the  admiralty  court  of  one  nation  can  reverse  the  sen- 
tence of  an  admiralty  court  of  another  nation,  that 
sentence  in  Jamaica  is  conclusive  against  Shattuck 's 
title.  If  he  had  prosecuted  his  appeal,  and  reversed 
the  sentence,  he  would  have  obtained  indemnification. 
By  his  instructions  from  his  government,  Maley  was 
bound  to  act  on  reasonable  suspicion.  They  gave  hini 
notice  of  the  practice  of  covering  this  illicit  trade  with 
the  Danish  flag.  When,  therefore,  he  found  a  recent 
sale  of  an  American  vessel  to  a  person  pretending  to 
have  become  a  Danish  subject,  and  residing  in  a  place 
notorious  for  its  abuse  of  its  neutral  flag — when  he 
found  the  vessel  attempting  to  enter  a  prohibited  port^ 
with  an  ostensible  destination  to  a  port  not  prohibited-7^ 
when  no  evidence  was  exhibited  to  show  that  the- 
master  of  that  vessel  was  a  Danisli  subject-— and  when 
bis  instructions  required  him  ^^  to  be  vigilant^  that 
vessels  really  American,  hut  covered  hy  Daniith  papers^ 
and  bo^nd  to  or  from  French  ports,  do  not  escape 
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you/'  how  \%  it  possible  to  say  that  he  had  not  ^^  redsoH 
to  suspect  ?" 

Although  any  one  of  these  circumstances  alone  might 
not  afford  ^^  reason  to  suspect  y"*  yet  the  combination  of 
the  whole  certainly  did* 

With  respect  to  the  claim  of  insurance^  the  case  of 
the  Charming  Betsey  is  full  in  point.  It  is  admitted 
that  no  insurance  has  been  paid.  And  the  court  in 
that  case  expressly  said,  that  ^^  a  public  officer,  en* 
trusted  on  the  high  seas,  to  perform  a  duty  deemed 
necessary  by  his  country,  and  executing,  according  to 
tl^e  best  of  his  judgment,  the  orders  he'has  received, 
if  he  is  the  victim  of  aiiy  mistake-he' commits,  ought 
certainly  never  to  be  assessed  with  vindictive  or  specu^ 
lathe  damagestf^'  The  claim  Tor  insurance  not  paid  is 
certainly  a  claim  of  speculative  damages.  The  di- 
rection of  the  court  to  the  assessors  was,  *^  to  take  the 
prime  cost  of  the  cargo  and  vessel,  with  interest 
thereon,  including  the  insurance  actually  paid^ 

The  consideration  of  the  other  items  is  submitted  to 
the  consideration  of  the  court. 

March  3« 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
60urt« 

In  this  case  each  party  has  appealed  from  the  sen- 
tence of  the  circuit  court.  Maley  complains  of  that 
sentence  because  it  subjects  him  to  damages  and  costs 
for  the  value  of  the  Mercator  and^her  cargo,  first  cap- 
tured by  him,  and  afterwards  taken  out  of  his  posses- 
sion by  a  British  privateer,  and  because,  also,  some 
items  are  admitted  into  the  account,  taken  for  the  pur- 
pose of  ascertaining  the  sum,  for  which  he  is  liable, 
which  .ought  to  be  excluded  from  it.  Shattuck  com- 
plains of  the  sentence  because  he  was  not  allowed  by  the 
circuit  court,  all  the  items  contained  in  the  report,  to 
the  whole  of  which,  he  thtnkfi  himself  entitled. 
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In  iltsctissing  the  right  of  Shattuck  to  compensation 
for  the  Mercator  and  her  cargo,  the  6rst  question  which 
presents  itself  is^  was  that  vessel  and  cargo  really  his 
property  { 

Without  reciting  the  various  documents  filed  in  the 
cause,  it  will  be  a|dmitted  that  they  demonstrate  the 
affirmative  of  this  question,  unless  the  court.be  pro* 
eluded  from  looking  into  them  by  the  sentence  in 
Jamaica,  condemning  the  ship  and  cargo'  as  lawful 
prize* 

On  the  conclusiveness- of  the  sentence  of  a  foreign 
C6aft  of  admiralty,  it  is  not  intendcfd  now  to  decide.---*. 
For  the  present,  therefore,  such  .sentence  will  be  consi- 
dered as  conclusive,  to  the  same  extent  which  is  allowed 
to  it  in  the  courts  of  Great  Britain.  But,  in  those 
courts,  it  has  never  been  supposed  to  evidence  more 
than  its  own  correctness;  it  has  consequently  never 
been  supposed  to  establish  any  particular  fact,  without 
which  the  sentence  may  have  been  righdy  pronounced* 
If  then,  in  the  present  case,  the  Mercator,  with  her 
cargo,  may  have  been  condemned  as  prize,  although  in 
fact  they  were  both  known  to  be  the  property  of  a  neutral, 
the  sentence  of  condemnation  does  not  negative  the 
averment  that  they  both  belonged  to  Jared  Shattuck. 

It  !s  well  known  that  a  vessel  libelled  as  enemy's 
property  is  condemned  as  prize,  if  she  act  in  such  mafi* 
ner  as  to  forfeit  the  protection  to  which  she  is  entitled 
by  her  toeutral  character.  If,  for  example,  a  search  be 
resisted,  or  an  attempt  be  made  to  enter  a  blockaded 
port,  the  laws  of  war,  as  exercised  by  belligerents^ 
authorise  a  condemnation  as  enemy's  property,  however 
clearly  it.  may  be  proved  that  the  vessel  is,  in  truth,  the 
vessel  of  a  fnend.  Of  consequence,  this  sentence, 
being  only  conclusive  as  to  its  own  correctness,  leaves 
the  iact  of  real  title  open  to  investigation.  This  posi* 
tive  impediment  to  inquiry  being  removed,  no  doubt 
npon  the  subject  can  be  entertained. 

It  being  proved  that  the  Mercator  and  her  cargo 
belonged  to  Jared  Shattuck,  who,  though  bom  in  the 
United  Sutes,  had  removed  to  the  island  of  St.  Thomas, 


Shattvo^ 
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and  had  acquii^d  all  the  commercial  rights  of  hia  Malet 
domicil  before  the  occurrence  of  thoae  circumstances 
which  occasioned  the  act^  of  congress,  under  which  this 
seizure  is  alleged  to  have  been  made,  the  case  of  the 
Charming^^Betsey  determines  that  the  vessel  and  cargo 
were  not  liable  to  forfeiture  under  those  acts* 

It  remains,  then,  to  inquire  whether  the  Mercatqr 
appeared  under  such  circumstances  of  suspicion*  as  to 
justify  her  seizure. 

On  this  point,  too,  the  authority  of  the  Charming 
Betsey  appears  to  be  decisive*  In  each  case  the  vessel 
was  built  in  America,  and  had  been  recendy  sold  to  a 

Srson  bom  in  the  United  States<»  who  had  become  a 
«nish  burgher  before  the  rupture  between  this  coun* 
try  and  France ;  and  both  cases  present  the  ^ame  cir- 
cumstances of  suspicion,  derived  from  the  practice  of 
the  island  to  cover  American  as  Dani&h  property.-—' 
The  points  of  dissimilitude  are,  that  in  the  Charming 
Betsey  the  captain  and  crew  were  of  a  description  to 
give  greater  suspicion  than  the  capuin  and  crew*bf  the 
Mercator ;  and  in  the  Charming  Betsey  was  foUnd  a 
proces  verbal^  which  stated  -facts  unfavourable  to  that 
vessel,  whereas  nq  similar  paper  was  found  in  the  Mer- 
cator* The  only  circifmstance  of  suspicion  attending 
die  Mercator,.  which  did  not  belong  to  the  Charming 
Betsey,  is  that  she  was  bound  to  Port-au-Prince,  and 
was  taken  entering  the  port  of  yactheL  This  circum- 
stance appear^  to  be  sufficiently  accoilnted  for,  but  if  it 
was  not,  the  court  can  perceive  in  it  no  evidence  of  her 
being  American  property  which  can  weigh  against  the 
testimony  offered  by  the  papers  that  she  was  Danish. 
The  ducuii^ents  on  this  point  which  were  thdught  deci- 
sive in  the  case  of  the  Charming  Betsey,  e^st  in  this 
case  also.  -  The  information  of  the  captain,  uncontra- 
dicted by  any  of  his  crew,  in  this  case,  83  in  that,  is 
corroborated  and  confirmed  by  the  documents  on  board 
the  vessel. 

The  only  paper,  the  absence^  of  which  could  be  im- 
portant, was  an  authenticated  burgher's  brief  proving 
the  captain  to  have  been  a  Danish  subject.     How  far 

3  R 
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the  absence  of  this  paper  might  have  justified  a  sus- 
picion in  a  belligertrnt  that  she  was  enemy-property, 
so  as  to  excuse  from  damages  for  capture  and  detention, 
according  to  the  usages  of  belligerents,  the  court  will 
not  undertake  to  determine;  but  it  was  a  casualty  which 
is  not  sufficient  to  justify  a  suspicion  that  the  vessel 
was  American.  The  burgher's  brief  is  stated  to  have 
been  in  possession  of  the  captain ;  but  is  supposed  not 
to  have  been  produced,  and  consequently  it  could  have 
no  influence  on  lieutenant  M aley*  However  this  may 
be,  no  inquiry  respecting  it  was  made,  and  he  does  not 
s^pear  to  have  suggftsted  any  difficulty  on  that  ground* 

Unquestionably  lieutenant  M aley  had  a  right  to  stop 
and  to  search  the  Mercator,  and  to  exercise  Jiis  judg-^ 
menton  the  propriety  of  detaining  her;  but,  in  the 
exercise  of  that  judgment,  he  appears  to  have,  come  to 
a  decision  not  warranted  by  the  testimony  presented  to 
him.  The  circumstances  of  suspicion  arising  in  the 
case,  were  not  sufficiently  strong  to  justify  the  seizure 
which  was  made. 

But  it  is  obvious,  that  lieutenant  Maley  suspected 
the  M ercator  to  be  a  French,  not  aa  American  vessel. 

In  his  answer  he  says,  that  he  mistook  the  captain  for 
a  Frenchman ;  in  his  letter  of  instructions,  he  speaks  of 
the  vessel  as  a  prize  ;  and  in  the  protest  of  the  Ame- 
rican prize^master,  she  is  denominated  ^}  a  French 
prize.^  From  these  circumstances  combined,  it  is  sup- 
posed to  be  sufficiently  apparent,  that  the  mistake  com- 
mitted by  lieutenant  Maley,  was  in  supposing  the 
Mercator  to  be  a  French  vessel  liable  to  capture  under 
the  laws  of  the  United  States. 

The  argument  of'  the  attorney  general,  that  lieute- 
nant Maley  is  not  liable  for  this  loss,  because  it  was 
produced  by  a  superior  force,  which  ib  was  not  in  his 
power  to  resist,  would  have  great  weight,  if  the  cir- 
cumstances under  which  the  Mercator  appeared  had 
been  such  as  to  justify  her  seizure.  But  the  court  is 
not  of  that  opinion,  and  consequently  that  argument 
loses  its  application  to  this  case. 
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Neither  is  it  conceived  that  the  failure  of  Shattuck      Malbt 

▼. 

StfATtveK. 


to  appeal  in  time,   destroys   his  claim  on  lieutenant         ^' 


Malcy*     He  had  certainly  a  right  to  abandon  if  he 
chose  to  dp  so,  and  to  resort  to  the  captor  for  damages* 

In  the  opinion  given  in  the  circuit  court,  that  the 
libellant  was  entitled  to  compensation  for  the  Mercator 
and  her  cargo,  this  court  can  perceive  no  error:  but  in 
so  much  of  the  report  of  the  commissioners  appointed 
to  adjust  the  account  as  is  affirmed,  some  unimportant 
inaccuracies  appear. 

In  its  circumstances,  this  case  so  strongly  resembles* 
that  of  the  Charming  Betsey,  th&t  the  coprt  will  be 
governed  by  the  rule  there  laid  down.  In  pursuance 
of  that  rule,  the  rejection  of  the  premium  for  insurance; 
that  premium  not^  having  been  paid^  is  approved ;  but 
the  rejection  of  the  claim  for  outfits  of  the  vessel,  and 
the  necessary  advance  to  the  crew  is  disapproved.-— 
Although  the  general  terms  used  in  the  case  of  the 
Charming  Betsey  would  seem  to  exclude  this  item  from 
'the  account,  yet  the  particular  question  was  not  under 
the  consideration  of  the  court,  and  it  is  conceived  to 
stand  on  the  same  principles  with  the  premium  of 
insurance  if  actually  paid,  which  was  expressly  allowed. 
But  this  claim  is  nearly  balanced  by  two  items  in  the 
account  which  were  admitted,  as  this  court  thinks,  im* 
properly. 

One  is  the  charge  of  540  dollars  for  the  expense  of  so- 
liciting compensation  from  the  United  States/  The  court 
can  perceive  no  reason  for  charging  this  expense  to  lieu- 
tenant Maley. 

The  other  is  the  charge  of  326  dollars  and  twelve  cents, 
the  account  of  Ross  and  Hall,  for  expenses  in  England. 

Had  the  appeal  been  prosecuted  in  time  by  Shattuck, 
it  is  scarcely  possible  to  doubt,  but  that  the  sentence  of 
the  court,  in  Jamaica,  would  have  been  reversed,  in 
which  case  it  would  have  been  .reasonable,  that  the  ex- 
pense of  the  prosecution  should  have  been  paid  by  Lieu- 
tenant Maley.  Butas  it  was  not  prosecuted  in  time,  in 
consequence  of  which^  the  proceeds  of  the  vessel  and 
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cargo  were  lost,  it  is  not  conceived,  that  Ucntenant 
Maley  ought  to  be  charged  with  the  costs  of  a  subsequent 
in<  iFertual  attempt,  not  made  at  hb  instance,  to  repair 
.the  orig^al  neglect. 

What  may  be  the  claim  of  Shattuck,  on  the  Bovem- 
ment  of  the  United  States,  for  this  sum,  is  not  tor  this 
court  to  inquire ;  but  his  claim  against  lieutenant  Mt- 
ley  is  not  admitted. 

This  court  affirms  so  much  of  the  sentence  of  the  cir* 
cuit  court,  as  awards  compensation  for  the  Mercator  and 
her  cargo,  to  the  libellant,  and  approves  of  the  sentence 
on  the  report  of  the  commissioners,  except  as  to  that  part 
which  rejects  the  claim  for  advances  for  the  outfits  of 
the  vessel,  and  the  wages  of  the  crew,  and  whi^ch  admits 
the  charges  of  540  dolkrs,  on  account  of  the  expenses 
attending  the  application  to  the  government  of  the  United 
States,  and  of  326  dollars  and  twelve  cents,  on  account 
of  expenses  attendant  on  the  ineffectual  attempt  which 
was  made  to  prosecute  an  appeal  in  England.  In  theftt 
respects,  the  account  is  to  be  reformed,  for  which  pur- 
pose, so  much  of  the  sentence  of  the  circuit  court,  as  re- 
spects this  part  of  the  subject,  is  reversed,  and  the  case 
is  remanded  to  the  circuit  court  to  be  further  proceeded 
in,  as  to  justice  shall  appertain* 


vVRASON  t^.  MASON, 


LAWRAtOK 
▼. 

Mason. 

A  letter  from      ERROR  to  the  circuit  court  of  the  district  of  Co- 

the  defend.       lu^bia. 
spls  to  y.  M. 
■ayin(^  that 

they  would  be  This  was  an  action  of  assumpsit^  brought  by  Mcuofij 
foriaohliiS^ls  ^iP'nst 'Xawra^on,  surviving  partner  of  the  firm  of 
of  com,  paya.  Lowroson  &f  Smoot^  upon  the  following  note : 
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*^  Alexandrjla,  38th  November,  180a 

**  Mr.  James  MTherson, 

Me  in   13 
**  Dear  Sir.  month*,  will 

maintain  an 
action  of  nf* 
**  We  will  become  your  security  for  one  hundred  tumfftit  a- 
and  thirty  barrels  of  corn,  payable  in  twelve  months."  gunst  the  de- 
■^  ^  ''  fendnnts,  by 

(Signed)  "  Lawjlason  &  Smoot.'*       w^.'upontlie 

faith  ofthe 
The  declaration  contained  several  counts,  laying  the  j^*^***  ?***^ 
assumpsit  in  different  forms,  but  the  substance  of  each  ^redit^U)  y. 
was,  tnat  the  plaintiff,  relying  on  and  placing  con&dence  M.  fox  the 
in  the  promise  of  the  defendants,  and  at  (heir  instance  ^^' 
and  request,  sold  and  delivered  the  com  to  MTherson, 
at  the  price  of  three  dollars  a  barrel,  who,  although 
requested,  never  paid  the  plaintiff  therefor,  of  which 
the  defelidants  had  notice,  whereby  the  defendants  be* 
came  liable,  and,  in  consideration  thereof,  promised 
to  pay*     The  defendanu  pleaded  the  general  issue,  and 
at  the  trial  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  opinion  of  the   court  upon  a  demurrer  to  evi- 
dence, which  stated,  in  substance,  that  the  defendants 
signed  and  delivered  the  said  note  to  M^Pherson— that 
he  applied  to  the  agent  of  the  plaintiff  for  the  com,  and 
offered  three  dollars  abarrel,  payable  in  twelve  montbi— 
that  the  agent  consulted  the  plaintiff,  who  agreed  that 
M^Pherson  should  have  the  corn   on  those  terms,  if 
he  would  give  security— >that  MTherson  then  offered 
as  his  security,  Lawrason  &  Smoot.,  The  agent  agreed 
to  take  them,  if  they  would  give  their  assumption  in 
writing.     In  a  few  days  afterwardsy  M^Pherson  sent  to 
the  agent  the  said  note  of  Lawrason  &  Smoot.    Before 
the  com  was  delivered,  the  agent  informed  the  plaintiff' 
what  had  passed  between  himself  and  M^Phesson,  re-» 
lative  to  the  com,  and  also  showed  him  the  note,  and 
asked  kim  whether  it  would  do  ;  to  which  he  replied, 
he  supposed  it  would. ,  But  they  called  upon  Lawrason, 
and  asked  him  if  he  was  content  to  be  M'Pherson^s 
security  for  this  corn.     He  hesitated  at  first,  but  said 
he  must  be  so^  as  he  had  promised ;  or,  as  his  word 
was   out,  he  would;  or  words  to  that  effect:    where- 
upon the  plaintiff  suffered  M'Pherson  to  take  the  corn. 
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l^wKAsov    at  the  price  of  three  dollars  per  barrel,  which  he  agreed 
Masov       *^  &^^*     That  there  was   another  debt  due  to  the 
plaintiiF  from  M^Pherson,  about  the  Ist  of  January, 
1801,  which  he  was  unable  to  pay. 

That  about  the  1st  of  January,  1800,  M'Pherson 
gave  his  promissory  note  for  the  amount  due  for  the 
corn,,  payable  to  Lawrason  &  Smoot,  with  intent 
that  they  should  indorse  it,  but,  upon  its  being  pre- 
sented to  Smoot,  he  refused,  saying,  that  M^PhersoQ 
had  failed  ta  furnish  them  with  meal,  which  he  had 
agreed  to  deliver  to  them  for  their  indorsement ;  he 
therefore  would  not  become  security ;  but  Upon  being-' 
shown  the  note  of  28th  of  November,  he  acknowledged 
that  it  bad  been  given  by  them. 

The  plaintiflF  also  produced  the  certificate  of  dis« 
charge  of  M^Phcrson,  under  the  bankrupt  law,  dated 
the  15th  of  September,  1802,  and  ptoved  by  witnesses 
that  he  became  insolvent  in  the  year  1800. 

Upon  this  demurrer  the  judgment  of  the  court  be* 
low  was  for  the  plaintiff. 

Swann^  for  plaintiff  in  error.  The  promise  in  this 
case  was  not  made  to  the  plaintiff;  and  no  action  can 
be  maintained  against  a  person  who  is  a  stranger  to 
the  consideration,  and  who  is  not  a  party  to  the  agree- 
ment, Cro.  EL  369,  Jordan  v.  Jordan.  Esp.  N.  P. 
105,  106.  Perhaps  an  action  might  lay  for  the  deceit, 
but  not  upon  the  assumpsit.  The  will  of  both  parties 
fnust  concur  at  the  same  moment.  If  I  make  an  offer 
of  goods  at  a  certain  price,  and  give  time  to  the  other 
party  to  consider  of  it,  and  within  the  time  the  other 
party  agrees  to  the  terms,  I  am  not  bound  to  comply. 
There  was  no  consideration,  and  consequently  no  con- 
tract, S  T.  R.  65S,  CooAc  v.  Oxley.. 

Besides,  it  does  not  appear  that  the  money  was*  ever 
demanded  of  M^Pherson  ;  and,  until  he  had  refused  to 
pay,  no  right  of  action  could  accrue  agunst  the,  de* 
fendant. 
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€•  Lee^  contr^.  There  is  an  essential  difference  LAwaAtQv 
between  common  contracts  and  a  letttr  of  credit*  The  ma^oit. 
latter  is  a  mercantile  instrument^  bottomed  upon  the 
principle  of  good  faith.  It  is  a  promise  to  him  who  will 
give  credit  to  the  third  person,  and  the  consideration 
18  the  actual  delivery  of  the  money  or  goods  to  the 
third  person,  upon  the  faith  of  the  letter  of  credit. 
This  is,  therefore,  a  promise  to  the  plaintiff,  and  a 
good  consideration  is  raised  by  the  delivery  of  the  cora 
U|K>n  the  faith  of  the  defendant's  note  in  writing.  All 
the  forms  of  action  upon  a  letter  of  credit,  are  in  a«« 
sumpsit* 

It  is  objected  that  no  demand  was  made  on  M ^Pher* 
son  ;  the  answer  is,  that  he  was  known,  to  both  parties 
to  be  insolvent. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect: 

This  action  is  grounded  upon  a  note  in  writing,  which 
was  certainly  intended  by  the  defendants  to  give  a 
credit  to  M^Phcrson.  They  are  bound  by  every  prin- 
ciple of  moral  rectitude  and  good  faith  to  fulfil  those 
expectations  which  they  thus  raised,  and  which  induced 
the  plaintiff  to  part  with  his  property.  The  evidence 
was  clear  that  the  credit  y^as  given  upon  the  faith  of 
the  letter. 

Unless,  therefore,  there  is  some  plain  and  positive 
tule  of  law  against  it,  the  action  ought  to  be  sup* 
ported. 

In  the  case  cited  from  E^pinofse^  the  rule  is  laid 
down  too  broadly.  If  compared  with  analagous  cases, 
it  will  be  found  to  be  considerably  modified. 

Thos,  if  money  be  delivered  by  A.  to  A.  to  be  paid 
over  to  C.  although  no  promise  is  made  by  B*  to  C.  yet' 
C.  may  recover  the.  money  from  B.  by  an  action  o^  as^ 
sumpyfit* 

If  it  be  said  that  in  such  a  case  the  law  raises  the 
MS9umpitit  from  the  facts^  and  if  the  facts  do  not  imply 
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an  a$9ump6it^  no  action  will  lay ;— it  may  be  answered, 
that  in  the  present  case  there  is  an  actual  assumpsit  to 
all  the  world,  and  any  person  who  trusts,  in  conse- 
quence of  that  promise,  has  a  right  of  action. 

It  has  been  suggested  by  the  counsel  for  the  defend- 
ants, that,  although  an  action  of  o^^um^/V  will  not  lay, 
yet  possibly  the  plaintiff  flight  support  an  action  for  the 
deceit.  But  an  action  for  the  deceit  must  be  grounded 
upon  the  breach  of  the  promise.  And  if  an  action  wiU 
lay  in  any  form,  the  present  seems  tb  be  at  least  as 
proper  as  any  other* 

Judgment  affirmed. 


An  appear- 
saceof  the 
defendant  fy 
mtvrnty  cures 
mil  antecedent 
irregularity  of 
procest. 

Q}iere«  whe- 
ther a  deputy- 
marshal  can 
plead  in  abate- 
ment, that  the 
tapkoM  was  not 
tenred  on  him 

tuudptnwf 


KNOX  AND  CRAWFORD  v.  SUMMERS  AND 
THOMAS. 


ERROR  to  the  circuit  court  of  the  district  of  Co- 
lumbia. 

The  plaintiffs  in  error  brought  an  action  of  debt  on  a 
bond  against  the  defendants,  in  the  court  btlo  w,  to  which 
the  defendant.  Summers,  after  oyer  of  the  writ,  pleaded 
in  abatement,  that  on  the  day  of  the  issuing  of  the  on- 
ginal  writ,  as  well  as  oh  the  day  of  its  service  on  him, 
he  was  one  of  the  marshal's  deputies,  for  the  district  of 
Columbia,  and  that  the  writ  was  not  directed  to  a  disin- 
terested person,  appointed  by  the  court  of  the  district 
of  Columbia,  or  by  any  justice  or  judge  thereof,  to  ex- 
ecute the  same.  To  which  plea  the  plaintiffs  demurred 
specially,  1st.  Because  the  plea  was  filed  long  after  the 
appearance  of  the  defendant,  Summers.  2d|  Because, 
after  his  appearance  to  the  suit, -no  objection  can  be 
urged  to  the  irregularity  of  the  service  of  the  process. 
3d.  Because,  if  the  process  was  irregularly  issued,  direct- 
ed, or  served,  the  remedy  was  by  motion  and  not  by 
plea,  and  4th.  Because  the  process  was  duly  issued,  di- 
rected and  served.     Fot  the  court  below  adjudged  die 
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plea  to  U  good,  and  ordered  the  writ  to  be  quashed  as  Knox  bt  ai«^ 
to  both  defendants.     Whereupon,  the  plaintiSii  sued  out 
their  .writ  of  error* 

By  the  38th  section  of  the  act  of  congress  of  the  24irA 
of  Settember^  1789,  voL  \^  p.66^  it  is  enacted,  ''  ihat 
m  all  causes  wherein  the  marshal,  or  his  deputy,  shall 
be  a  party,  the  wrics  and  precepu  therein  shall  be  directed 
to  such  disintertfsted  person  as  the  court,  or  any  justice 
or  Judge  thereof,  may  appoint;  and  the  person,  so  ap- 
pomted,  is  hereby  authorised  to  execute  and  return  the. 
same." 

Swanriy  for  the  plaintiflfs  in  error.  The  provision  pf 
the  act  of  congress  ^as  not  intended  for  th^  benefit  of  *the 
marshal,  or  his  deputy,  but  of  the  other  party.  '1  he 
word  ^^  shall,"  in  this,  as  in  many  other  cases,  means 
may.  It  shall  be  directed  to  a  disinterested  person,  if  the 
other  party  sludl  request  it.  But  if  the  direction  oi  ihe 
writ  to  the  marshal  was  an  informality,  it  is  cured  by  the 
getieral  appearance  of  the  d<q)uty  marshaL  Co.  Lit. 
325.  2  Ld.  Ray.  1544,  Bleniinson  v.  Iks.  ihe  re- 
cord states,  that  there  was  judgment  by  default,  at  the 
ruks  against  both  defendants,  and  that  at  the  next  courts 
on  the  motion  of  the  defendants^  by  Waller  Jones,  jun* 
their  attorney,  it  was  ordered  that  the  suit  be  returned 
to  the  rules  for  proceedings  anew.  At  the  next  rules,  the 
record  states,  that  ^^  the  said  Lewis  Summers,  in  his  pro- 
per  person,  comes  and  defends  the  force  and  injury,  &c. 
and  prays  oyer  of  the  writ,"  &c  So  that  tUs  plea,  in 
abatement,'  was  not  put  in  until  after  he  had  appeared  bj 
his  attorney,  and  set  aside  the  office  judgmenu 

But  this  is  not  a  matter  pleadable  in  abatement.  If  a 
person  is  improperly  arrested,  his  remedy  formeHy  was 
by  a  writ  of  privilege,  but  now  it  is  by  motion  to  be  dis« 
charged.     He  cannot  plead  it. 

C.  Lee,  contra.  When  the  cause  was  sent  back  to  the 
rules  for  proceedings  anew,  it  was  as  if  nothing  had  been 
done  at  the  rules.  £very  thing  was  to  begin  de  nopo. 
The  defendant,  Summers,'  is  to  be  considered  as  then  ap- 
pearing for  the  first  time ;  and  instantly,  upon  his  ap- 
pearance, he  pleaded  in  abatement  in  propria  persona* 

Vol.  in;'  3  S 
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It  does  not  appear,  upon  the  writ,  that  he  was  a  deputy 
marshaL  It  could  not,  therefore,  be  taken  advantage  of 
upon  motion*  Or  if  it  could,  yet  that  is  not  the  moat 
regular  way.  Upon  a  motion,  the  fact  must  appear  by 
apdavit^  and  the  cwrt  must  decide  UtitfacU  But  upon 
zplea^  the  fact  \%putinia9ue  and  tried  by  the  jury  ^  the 
proper  tribunal  to  tiy  a  question  of  fact. 

The  law  is  express  and  positive ;  **  the  writ  shall  be 
directed"  to  a  disinterested  person.  There  is  no  discre* 
tion  in  tHe  court. 

Where  it  appears  to  the  court,yrom  the  writ  itself^  that 
itpught  to  abste,  there  the  court,'  ex  officio^  ought  to 
give  judgment  against  the  plaintiff,  though  the  defend'-nt 
does  not  plead  itin  abatement ;  but  it  i«  otherwise  where 
this  does  not  appear  in  the  writ.  4  Bac.  Ab»^^  Where 
the  fact  does  not  appear  upon  the  record,  it  must  be 
pleaded  in  due  time. 

Washington,  J.  The  defendant  could  hot  set  aside 
the  office  judgment,  without  entering  his  appearance. 

C*  Lee»  If  such  an  appearance  is  to  cure  all  antecedent 
error,  no  plea  in  abatement  could  be  put  in,  although 
the  office  judgment  was  irregularly  obtained  ;  nor  could 
the  defendant  takeadvantaee  of  irregularity  at  the  rules  ; 
although  the  court  is,  by  the  express  provisions  of  the 
law,  authorised  to  set  aside  the  proceedings  at  the  rules. 

The  court  were  unanimously  of  opinion^  that  the  ap- 
pearance by  attorney  cured  all  irregularity  of  process. 
The  defendant,  perhaps,  might  have  appeared  in  propria 
persona^  and  directly  pleaded  in  abatement.  But  having 
once  appeared  by  attorney,  he  b  precluded  from  taking 
advantage  of  the  irregularity. 

Tht  judgment  reversed^  the  defendant  ordered  to 
answer  over,  and  the  cause  remanded  for  further  pro* 
eeedings. 
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SANDS  V.  KNOX. 


ERROR  to  the  court  for  the  trial  ot"  impeachments.     The 

tmd  the  correction  of  erront,  in  the  state  of  New-York.      •ertt>«rjr  act 

-  of  June  13th» 

r^.  TT  ,    .  .  ..    •        .«  .    1^^  did  not 

Thomas  Knox^  administrator,  with  the  will  annexed,  impoM  anj 

of  Raafizat  Hetfjegcr^  a  subject  of  the  king  of  i>r7iJVMiri,  diMbUityupoa 
brought  an  action  of  trespass  vt  tt  armis^    in  the  su-  JJJS^s^^ 
prrme  court  of  judicature,  of  the  state  of  New* York,  gold  honajidep 
against   Joshua  Sands^  cuUector  of  the  customs  for  the  to  foreigners 
port  of  New- York,  for  seizing  and  detaining  a  schooner  '***?"l?  !^ 
calM  the    Jtnnctt,   with  her  cargo.     Ihe  defendant,  su^*  aSSi 
Sands^  pleaded  in  justification,  that  he  was  collector,  &c  the  ezietenoe 
and  that  after  the  1st  day  of  July,  1798,  viz.  on  the  16th  of  that  set. 
of  November,  1798,  the  said  schooner,  then  being  call- 
ed The  jfuno^  was  ownedl>y  a  person. resident  within 
the  United  States,  at  Middletown,  in  Connecticut,  and 
cleared  for  a  foreign  voyager,  viz.  from    Middletown  to 
thf  inland  of  6Y.  Croix^  a  bond  being  given  to  the  use  of 
the  United  States,  as  directed  by  the  statute,  with'  condi- 
tion that  the  vessel  should  not«    during  her  intendt^d 
voyage,    or  before  her  return  within  tht  United  States, 
proceed,  or  be  carried,  directly  or  indirectly,  to  any  port 
or  place  within  the  territory'  of  the  French  renubUc,  or 
the  dependencies  thereof,  or   any   place  in  tne  West* 
Indies,  or  elsewhere,  under  the  acknowledged  govern- 
ment of  France,  unless  by  stress  of  weath^,  or  want  of 
provisions,  or  by  actual  force  or  violence,  to  be  fullv 
proved  and  manifested  before  the  acquittance  of  such 
bond,  and  that  such  vessel  was  not,  and  should  not  be 
employed  during  her  said  intended  voyage,  or  before  hter 
return  as  aforesaid,  in  any  traffic  or  commerce,  witlu  or 
fer  any  person  resident  with'».  the  territory  of  that  re- 
public, or  in  any  of  the  dependencies  thereof,    lliat  af- 
terwards, on  the  8th  of  December,  1798,  she  did  pro- 
ceed, and  was  volu*^ tar ilv  carried  from  Middletown.  to 
the  island  of  St.  Croix^  m  the  West-Indies,   and  from 
thence,  before  her  return* within  the  United  States,  to 
Porttk  Paix^  in  the  island  of  «^^  Domingo^  beingthen  a 
place  under,  the  acknowledged  government  of  Trance, 
without  bemg  obliged  to  do  so  ^  stress  of  weather,  or 
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want  of  provisions,  or  actual  force  and  violence,  wherebv, 
and  according  to  the  form  of  the  statute,  the  said 
schooner  and  her  cargo  became  forfeited,  the  onelialf  to 
the  use  of  the  United  States,  and  the  other  half  to  the 
informer  ;  by  reason  whereof,  the  defendant,  being  col- 
lector, &c«  on  the  Ist  of  Julv,  1799,  arrested,  entered, 
and  tciok  possession  of  the  said  vessel  and  cargo,  for  the 
use  of  the  United  States,  and  detained  them  as  men- 
tioned in  the  declaration,  and  as  it  was  lawful  for  hioi 
to.  do. 

The  plaintiff,  in  his  replication,  admitted  that  the  de^ 
fendant  was  coUector,  &"•  O"  at  at  the  time  she  sailed 
from  Middletown  for  St.  Croixyshe  was  owned  by  a  per- 
son then  resident  in  the  United  States  ;  and  that  a  bond 
was  given  as  stated  in  thi  plea ;  but  alleged,  that  she 
sailed  directly  from  Middletown  to  Su  Croix^  where-shc 
arrived  on  the  1st  of  February,  1799,  the  siud  island  of 
St.  Croix,  then  and  yet  being  under  the  government 
of  the  kinff  of  Denmark.  That  one  Josiah  Savage^ 
then  and  there  being  the  owner  and  possessor  of  the 
said  vessel,  sold  her,  for  a  valuable  consideration,  at 
St.  Crotx^  to  the  said  Raapzat  Heyleger^  who  was  then, 
and  until  his  death  continued  to  be,  a  subject  of  the  king 
of  Denmark,  a^d  resident  at  St.  Croix,  who,  on  the  1st 
of  March  foUowing,  sent  the  said  vessel,  on  his  own  ac- 
count, and  for  his  own  benefit,  on  a  voyage  from  Port 
dt  Paix  to  St.  Croix^  Without  that^  that  she  was  at  uiy 
other  time  carried,  Sec 

To  this  replication  there  was  a  general  demurrer  and 

joinder,  and  judgment  for -the  plaintiff,  which,  upon  a 

writ  of  error  to  the  court  J6r  the  trial  of  impeachments 

and  correction  of  errors^  in  the  utate  of  IfetV'Torij  was, 

to  this  court,  affirmed. 

The  defendant  now  brought  his  writ  of  error,  to  this 
court  under  the  25th  section  of  the  jtuBciary  act  of  the 
United  States,t;0A  l^p.6B. 

The  only  question  which  could  be  made  in  thb  court, 
was  upon  the  construction  of  the  act  of  congress,  of  J^une 
13th,  l79Sy^voL  4,  p.  129,  commonly  calkd^A^  noh-in^' 
fercourse  act  ;  the  Ist  section  of  which  is  in  these  words  ; 
*♦  That  no  ship  or  vessel,  owned,  hired,  or  employed. 
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whoDy  or  in  paH,  by  any  person  resident  within  the 
United  States,  and  which  shall  depart  therefrom  after  the 
Iftt  day  of  July  next',  shall  be  allowed  to  proceed  directly, 
or  from  any  intermediate  port  or  place,  to  any  port  or 
place  within  the  territory  ot  the  French  republic,  or  the 
dependencies  thereof,  or  to  an\  place  in  the  West- Indies, 
or  elsewhere,  under  the  acknowledged  government  of 
France,  or  shall  be  employed  in  any  traffic  or  commerce 
with  or  for  any  person,  resident  within  the  jurisdiction, 
or  under  the  authority  of  the  French  'republic.  And  if 
any  ship  or  vessel,  in  any  voyage  thereafter  commenc- 
ing, and  before  her  return  within  the  United  States,  shall 
be  voluntarily  carried,  or  suflFered  to  proceed  to  any 
French  port  or  place,  as  aforesaid,  or  shall  be  employed 
as  aforesaid,  contrary  to  the  intent  hereof,  every  such 
ship  or  vessel,,  together  with  her  cargo,  shall  be  forfeited, 
and  ahaU  accrue,  the  one  half  to  the  use  of  the  United 
States,  and  the  other  half  to  the  use  of  any  person  or  per- 
sons, citizens  of  the  United  States,  who  will  inform  and 
proaecute  for  the  same ;  and  «hall  be  liable  to  be  seized, 
prosecuted,and  condemned,  in  any  drcuil  or  district  court 
of  the  United  States,  which  shall  be  holden  within  and 
for  the  district  where  the  seizure  shall  be  made." 

The  condition  of  the  bond,  stated  in  the  ptea,  corres- 
ponded, exactly  with  that  required  by  the  2d  section  of 
the  act. 

The  70th  section  of  the  act  of  8d  of  March,  1799,  voL 
4,  p.  390;  makes  it  the  duty  Of  the  several  officers  oJF  the 
customs,  to  seize  any  vessel  liable  to  seizure,  under  that 
or  any  other  act  of  congress  respectmg  the  revenue* 

C*  Lee^  for  the  plaintiflF  in  error* 

The  question  is,  whether  the  act  of  congress  &>es  not 
impose  a  disability  upon  the  vessel  itself  i! 

This  vessel  was  clearly  within  the  literal  prohibition  of 
the  act.  She  was  ^^  owned  wholly  by  a  person  resident 
within  the  United  States."  She  did'^^ depart  therefro^i 
after  the  1st  day  of  July  (then)  next."  She  did  ^*  proceed 
fix>m  an  intermediate  port  or  place^  to  a  place  in  the 
West- Indies,  under  the  acknowledged  government  of 
France."    She  was  also  a  veasd  wUch,  **  in  a  voyage 
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thereafter  commencing,  and  befcre  her  return  withitt 
the  United  States,'^  was  ^^  voluntarily  carried,  or  sufftred 
to  proceed,  to  a  French  port.''  She  had,  therelpre^ 
done  and  suflfered  evei^  act,  which,  according  u>  tht*  kt^ 
ter  of  the  law,  rendered  her  liable  to  forfeiture,  aeiaure^ 
and  condemnation. 

It  is  true,  that  the  decisionof  this  court,  in  the  case  of 
the  Charming  Betaey,  ante^  voL  2,  /u  lis,  seems  at  first 
view  to  be  against  us.  But  the  present  question  was  not 
'made,  and  could  notarise  in  that  case,  because  that  ves- 
sel had  not  been  to  a  French  port,  nor  had  she  returned 
from  a  French  port  to, the  United  States.  If  such  a  trade 
as  the  present  case  presents,  were  to  be  permitted,  the 
whole  object  of  the  non^intercourse  act* would  be  frus- 
trated. A,  vcssd  of  the  United  States  may,  according 
to  the  judgment  in  the  case  of  the  Charming  Betsey,  be^ 
sold  and  transferred  to  a  Dane,  and  he  may  trade  with  her 
as  he  pleases  ;  but  we  say  it  is  with  this  proviso,  that  he 
does  not  send  her  from  a  French  port  to  the  United 
States.  He  takfs  the  vessel  with  that  restriction.  If 
'he  trades  to  the  United  States,  he  is  bound  to  know  and 
•  respect  their  laws.  The  intention  of  the  law  was  not  only 
to  prevent  American  Cf^iz^n«,.  but  American  veaaeti^  from 
.carrying  on  an  intercourse  with  French  ports. 

The  case  of  the  Charming  Betsey  was  under  the  art  of 
February,  1 SOO;*  but  the  present  case  arises  under  that  of 
1798,  which  is  very  diftertnt  m  many  respects.     The  . 
opinion  in  that  case,  so  fiu*  as  it  was  not  upon-  points  ne- 
cessarily before  the  court,'  is  open  to  ezaminatipn. 

Neither  the  words  of  the  law,  nor  the  form  of  the  bond, 
make  any  exception  of  the  case  of  the  sale  and  transfer  of 
the  vessel  before  her  return.  If  therefore  a  sale  is  made 
it  must  be  subject  to  the  terms  of  the  law  ;  and  although 
the  vessel  may  not  be  liable  to  seiaure  upon  the  high  seas, 
yet  upon  her  return  to  the  United  States,  it  became  the 
duty  of  the  cust6m-house  officer  to  seize  her..  The  law 
ought  to  be  so  construed  as  to  ciEury  into  effect  the  object 
intended.  That  object  was,  to  cut  off  all  intercourse 
with  France,  and  by  that  means  compel  her  to  do  jus- 
tice to  the  United  States.  But  if  this  provision  of  the' 
law  is  to  be  so  easily  eluded,  France  will  be  in  a  better 
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rituatioQ  than  before,  for  she  will  receive  her  usual  sup- 
plies and  we  shall  be  weakened  by  the  loss  of  the  carrybg 
trade. 

Bayard^  contra,  was  stopped  by  the  court. 
Marshall,  Ch.J. 

If  the  question  is  not  involved,  whether  probable  cause 
will  justify  the  serzure  and  detention  ;  if  there  are  no 
facts  in  the  pleadings  which  show  a  ground  to  suspect 
that  there  was  no  bona  fide  sale  and  transfer  of  the  vessel, 
the  court  does  not  wisti  to  hear  any  argument  on  the  part 
of  the  defendant  in  error.. 

It  considers  the  point  as  settled  by  the  opinion  given 
in  the  case  of  the  Charn^ing  Betsey,  with  which  opinion 
the  court  is  well  satbficd. 

The  law  did  not  intend  to  affect  the  sale  of  vessels  of 
the  United  States,  or  to  impose  any  disability  on  the  ves- 
sel, after  a  bonajidt  sale  and  transfer  to  a  foreigner. 

Judgment  affirmed. 


KANDOLPH  t^.  WARE. 


THIS  was  an  appeal  from  a  decree  of  the  circuit 
court,  for  the  district  of.  Virginia,  which  dismissed  the 
complainant's  bill  in  equity. 

Ware,  the  executor  6f  Jones,  surviving  partner  of  the 
house  of  Parrel  and  Jones,  British  merchants,  had  m 
the  same  court,  at  June  term,  180Q,  obtained  a  decree 
a^inst  William  Uandolph,  administrator  de  bonu  non^ 
wim  the  will  annexed,  ol  Peyton  Randolph,  for  a  large 
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sum  of  money,  with  liberty  to  William  Randolph  to  file 
this  bill  against  Ware,  for  relief  iu  regard  to  50  hogsheads 
of  tobacco,  shipped  in  September,  1771,  in  the  sbqi 
Planter,  captain  Cawsey,  and  consigned  to  Parrel  and 
Jones  ;  a  credit'for  vrhich  had  been  claimed,  but  was  by 
the  decree  disallowed* 

'  The  tobacco  never  came  to  the  hands  of  Parrel  and 
Jones,  having  been  lost  at  sea  without  being  insured* 

The 'appellant  contended,  that  he  was  entitled  to  a  cre- 
dit for  the  customary  insurance  price  of  the  tobacco, 
viz.  lOL  per  hogshead  lyith  interest. 

1  •  Because,  front  the  usage  of  the  trade  between  the 
Virginia  planter  and  the  British  merchant,  it  was  the 
dut^  of  the  latter  to  have  insured  the  tobacco,  and  that 
having  failed  so  to  do,  he  is  responsible  as  insurer. 

2.  Because  Thomas  Evans,  the  appellee's  agent  for 
soliciting  consignments  and  managing  this  business,  hav- 
ing promised  to  get  the  insurance  done,  it  is  equivalent 
to  the  promise  of  his  principals.  Parrel  and  Jones,  and 
they  are  responsible  for  the  consequences. 

3.  It  was  contended,  that  the  daim,  under  all  circum- 
stances disclosed  in  the  record,  if  not  fit  to  be  decreed, 
according  to  the  prayer  of  the  bill,  appears  to  be  of  a  na- 
ture proper  to  be  decided  in  a  court  ot  law,  in  pursuance 
of  an  order  of  the  court  of  equity,  and  therefore^  that 
the  decree  should  be  reversed,  and  an  order  made,  di- 
recting a  trial  at  law,  to  ascertain  whether  the'appellee  is 
not  liable  to  the  appellant  for  the  value  of  the  tolMicco, 
and  interest  from  the  month  of  Sc:ptembct,  1772,  as 
standing  in  the  place  of  insurer  thereof. 

€•  Lee^  for  the  appellant. 

j[.  The  commoti  course  of  the  trade  was,  for  the 
British  merchant  to  cause  insurance  to  be  made,  up- 
on nbtice  of  the  shipment  of  the  tobacco :  and'  it  ap- 
pears by  the  letters  exhibited  in  this  record,  that  Farm 
and  Jones  did,^  without  any  special  orders,  cause  insur- 
ance to  be  made  on  some  of  the  tobacco  shipped  by 
Randolph's  Executors. 
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Thus,  in  their  letter  of  August  1,  1769,  to  Richard 
Randolph,  they  say,  ^^  we  have  made  the  following  insur- 
ance on  the  True  Pafriot^^^  for  the  two  estlites,  vis.  48d^ 
on  40  hogsheadS;i  W.  Randolph's  estate ;  816/.  on  68 
hogsheads,  P.  Randolph's,"  but  say  nothing  of  having 
deceived  orders  therefor.  And  again,  AugOst  ,10,  1 769^ 
"we  have  made  816/.  insurance  on  the  True  Patriot^  on 
68  hoffsheads  tc/AicA  captain  Cawsey  informs  m  he  i$  to 
have.^^ 

It  is  true,  that  on  the  15th  of  August,  1771,  they  say^ 
*^  Captain  Cawsey  writes  us  that  he  is  promised  67, 
hogsheads  of  .the  estate^s  tobacco,  hit  we  have  received 
no  ordefafor  insurance.^  But  they  had  received  no  or- 
ders for  the  insurance  they  made  in  August,  1769,*  oa 
the  68  hogsheads  which  captain  Cawsey  informed  them 
he  was  to  have.  The  executors  had  a  right  to  expect^- 
that  as  Parrel  ft  Jones  had  made  insurance  without  or- 
ders, on  the  68  hogsheads,  by  the  True  Patriot^  they 
would  also  have  insurance  made  on  the  50  hogsheadi^^t^ 
^tkc  Planter. 

Th^  appellee's  amended  answer,  put  *  in  after  tbif 
point  was  kncSwn,  does  not  pretend  that  any  orders  were 
given  for  the  insurance,  made  in  1769,  on  the  68hog8- 
ht^ads.  And  in  the  accounts  of  Parrel  &  Jones,  there 
are  many  charges  of  premiums  on  insurances,  for  which 
no  orders  appear  to  have  been  ^ven* 

2*  But  the  deposition  of  P.  L.  Grymea,  goes  to  es- 
tablish an  agreement,  .on  the  part  of  Evans,  the  agent  of 
Parrel  &  Jones,  to  g^  insurance  done  upon  the  50 
hogsheads  in  question* 

This  deposition  is  corroborated  by  the  fiict,  that  in  the 
correspondence  produced,  there  is  no  letter  of  the  execu- 
tors, respecting'  the  shipment  of  that  pared  of  tobacco. 
Tl^yrdied,  altogether,  upon  the  promise  of  Evans. 

No  argument  affainst  the  daim  can  arise  from  the 
length  of  time  whi(£  dapsed  before  it  was  made.  The 
estate  of  Randolph  was  acknowledged  to  be  mdebted ;  the 
executors,  therefore,  would  not  bring  a  suit.  It  was  time 
enough  to  exhibit  thdr' daim  when  suit -was  farougbt 
VoL  UL  3  T 
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agamst  them.  Betides^  from  1774  to  1783,  the  ifwr  in- 
terposed ;  after  that  time  until  the*8uit  was  brought,  the 
eourts  of  justice  were  absolutely  shut,  or  legal  impedi-> 
ments  existed  to  the  recovery  of  British  debts.  The  ex- 
ecutors, abo,  might  have  been  ignorant  of  their  rights 
Thb  suit,  therefore,  ought  to  be  considered  as  if  it  had 
been  instituted  in  1775. 

3.  This  is  a  daim  proper  to  be  settled  in  a  court  of  law* 
.  There  is  a  difference  between  a  case  where  the  chancel- 
lor will  order  an  issue  at  law  to  be  tried,  to  satisfy  or  in- 
form his  conscience,  and  where  the  whole  claim  is  a 
viatter  properly  cogniaable  at  law. 

J^.  B»  Kfy^  contra* 

1.  There  is  no  evidence'  in  the  record  of  such  a  gene- 
raiP  usage  of  the  trade,  as  is  contended  for  by  the  iqppellant. 
And  if  there  had  been,  the  voluminous  correspondence, 
exhibited  in  the  cause,  shows  most  clearly,  that  it  did  not 
exist  in  the  negotiations  between  the  present  parties. 
For  it  proves,  tlutt  in  almost  every  instance,  where,  the 
Randolphs  shipped  tobacco,  they  ordered  insurance  to 
be  made  at  the  time  they  gave  notice  of  the  shipment. 
Farrel  8c  Jones,  m  their  letter  of  August  6th,  1770, 
(stated  in  die  appellee's  answer)  say,  *^  We  made  no  in« 
surance  on  the  Firginian,  though  we  were  a  little  uneasy 
that  so  large  a  quantity  as  66  hogsheads  were  ventured 
home  without  it,  for  it  is  our  rule  not  to  make  any  in- 
surance, without  orders,  upon  tobacco  ;  which  you  vriil 
fkase  to  rememier.^^ 

On  the  15th  of  August,  1771,  they  say,  **  Captain 
,  Cawaey  writes  us  that  he  is  promised  67  hogsheads  of  the 
estate's  tobacco,  iui  xve  have  received  no  orders  for  in^ 
iuranceJ" 

On  the  17th  of  September,  1771,  the  tobaccb  in 
question,  was  shipped.  On  the  10th  of  December,  1771, 
Farrel  &  Jones  write  to  the  Randolphs  as. follows : 
**  We  wrote  you  the  15th  of  Augtist,  by  the  True  A- 
triot,  captaun  Aselby,  td  which  we  refer.  We  observe  by 
our  agent  Mr.  Evans' letter,  that  you  have  shipped  50 
hogsheads  of  the  estate's  tobacco,  on  board  captain  Caw- 
aey, and  it  gives  us.  great  concern  to  find  you  ordered  no 
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insurance  on  them^  though  we  ^^krrote  you  m  August  1770, 
that  we  never  made  any  insurance  on  tobacco,  without 
orders  ;  as  we  art  Hiuch  afndd  some  accident  has  hap- 
pened to  him.  He  has  now  been  sailed  fronv  Virginia 
twelve  weeks,  and  by  accounts  we  have  from  captains 
who  sailed  from  America  about  that  time,  he  must  have 
had  dreadful  weather  in  a  few  days  after  he  came  out« 
We  think  thete  is  no  other  chance  for  him,  but  that  he 
has  lost  his  masts  and  obliged  to  bear  away  for  the  West- 
Indies." 

In  their  letter  to  the  Randolphs  of  4th  April,  1772, 
they  say,  **  Tou  have  also,  inclosed,  the  estate's  ac- 
count current  to  the  31st  December,  balance  in  nur 
favour  jf  ^ifa^  error ^  you  x^U  please  to  advice 

iw." 


And  in  August  15,  1772,  they  say,  **  As  yet  we 
have  received  no  orders  for  insurance  on  the  Elizabeth, 
on  account  of  the  estate.  ,  If  any  tobacco  is  shipped  ia 
her,  we  hope  to  receive  directions  in  time  to  priven$ 
the  like  accident  as  happened  last  yearJ'* 

On  23d  of  April,  1773,  they  say,  "  Having  settled 
the  account  current  agreeable  to  what  Mr.  £vans  wrote 
us,  we^end  it  to  you  inclosed.  Balance  in  our  favour 
£  if(i^y  error y  please  to  advise*^ 

On  tue  10th  of  August,  1774,  they  write,  **  Tou  have 
also,  inclosedv  the  estate's  account  current  to  31st  De- 
cember last ;  balance  in  our  favour  £  if  any 
Terror^  please  to  advise.^ 

And  on  the  10th  of  March,  1773,  they  sent  the  es- 
tate's account  current  to  3l8t  of  December,  with  the 
same  request,  **  if  any  em^r^  please  to  advise.^^ 

Re^e  the  torrespondence  was  closed  l^y  the  war ; 
after  which,  in  1783,  the  house  of  Parrel  &  Jones  sent 
out  an  agent,  Mr.  Hanson,  who  was  knovm  as  such  to 
the  Randolphs,  and  who,  in  that  capacity,  transacted 
business  with  them,  and  who  conunued  in  Virginie 
until  the  year  1800. 
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During  the  whole  of  this  period,  of  nearly  30  yeariiy 
not  a  syUable  was  taid  of  any  claim  against  Farrtl  & 
Jones,  on  account  of  the  50  hogsheads  of  tobaccA  lost 
iatht  Planter. 

In  addition  to  all  this,  it  appeared,  by  the  exhibits  ia 
this  cause,  that  some  time  in  June,  1772,  after  the  loss 
of  the  tobacco  was  knoWn  to  the  Kandolphs,  thry  gave 
their  bond,  ante-dated  on  the  1st  of  January,  1772,  (or 
the  balance  then  due,  without  any  credit  being  given  for 
the  lost  tobacco* 

2.  But  it  is  contended,  that  Farrel  &  Jones  had,  in 
some  instances,  made  insurance  without  orders,  and^ 
therefore,  they  were  bound  to  do  it  in  this  instance. 

We  denv  the  fact.  Although,  in  one  or  two  in« 
stances,  F.  &  J.  have,  in  their  letters,  mentioned  hav* 
ing  made  insurance,  without  stating  it  to  be  by  order^ 
yet  it  does  not  follow  that  no  orders  were  given.  And 
the  whole  geni^ral  tenor  of  the  correspondence  shows^ 
that  it  was  not  their  usual  practice  to  insure  without 
orders. 

3.  The  appellant  relies  upon  the  affidavit  of  Grjmes, 
to  show  that  Evans,  the  agent  of  Farrel  &  Jones,  |.ro« 
mised  to  have  insurance  done. 

This  affidavit  appears  in  the  transcript  of  the  record, 
without  date,  place  or  circumstance.  It  does  not  ap- 
pear  to  have  been  sworn  before  any  magistrate  cpmpe« 
tent  to  administer  an  oath,  and  no  cross-examination, 
nor  any  thing  to  show  upon  what  occasion  it  was  niade. 
It  is  uncertain  in  itself,  uncorroborated  by  any  other 
part  of  the  testimony,  and'inconsistent  with  the  general 
tenor  of  it.  He  says  the  conversation  happened  early 
in  the  year  ;  but  the  tobacco  was  shipped  in  September. 
His  words  are,  ^^  He  the  said  Evans  informecf  the 
aforesaid  Peyton  and  Richard  Randolph,  that  he  was 
writing  to  the  aforesaid  house  of  Farrel  &  Jones,  that 
be  would  direct  insurance  to  be  made,''  '^and  that 
they  need  give  themselves  no  furthernrouble  in  the 
business." 
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.  The  long  time  which  had  elapsed  before  this  depo-  Ravdolfb 
silion  was  made,  (probably  30  years])  renders  its  con-  «»^* 
tents  of  very  litde  weight,  especially  as  there^were  a 
number  of  shipments  of  tobacco  made  at  different'timesr 
in  the  same  ship,  and  he  swears  the  conversation  hap- 
pened early  in  the  year.  It  appears  from  the  corres- 
pondence, that  early  in  the  year  preceding,  viz*  tTTOj 
the  same  ship  had  been  loaded  with  tobacco  at  the  same 
place »  and  this  renders  it  probable  that  Mr.  Grymei 
hiuL  mistaken  the  year. 

But  admitting  that  it  proves  all  that  is  contended-— 
yet  £vans  was  not  competent  to  bind*  his  principal  to 
insure ;  it  was  not  a  matter  within  his  agency. 

Johnson,  J.  I  found  my  opinion  in  this  case  upon ' 
a  single  consideration.  It  was  incumbent  on  the  ap- 
pellant to  show  that  Evans'  neglecting  to  comply  with 
his  promise  to  insure,  m'ade  Farrel  &  Jones  liaUie.  I 
think  it  did  not,  because  it  appears  that  Farrel  k'J^'*^^* 
did  not  generally  hold  themselves  bound  to  insure 
shipments  of  tobacco,  without  receiving  express  in- 
structions to  do  so.  It  was,  therefore,  incumbent  upon 
the  executors  of  Randolph  to  communicate,  such  in- 
.structions  to  Farrel  &  Jones.  If  they  confided  in  the 
promise  of  £vans  to  give  these  instructions,  it  was. to 
their  own  prejudice.  Apd  although  the  failure  of 
Evans  to  do  so,  certainly  made  him  personally  liable 
to  them,  yet  it  could  not  produce  a  liability  in  Farrel 
&  Jones.  So  far  as  Evans  was  entrusted  to  do  an  act 
incumbcint  on  the  appellant's  testator  himse*^  to  do,  he 
was  the  agent  of  the  executors  of  Randolph,  and  not  of 
Farrel  &  Jones. 

Washington,  J.  In  this  case  it  appears  that  a 
letter  was  written  by  Farrel  &  Jones,  in  August,  1/70, 
notifying  the  execu,tors  of  Randolph,  tha^  they  would 
not  make  insurance  without  orders. '  And  it  is  shown 
also,  that  the  Randolphs  were  *accustome;tl  to  give  or- 
ders for  insurance  whenever  they  wished  to  have  it 
made.  Whatever  then  may  be  the  grneral  uskge  of 
the  trade,  it  will  not  apply  to  the  present  case. 
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The  deposition  of  Grymes  comt* s  in  a  very  question 
able  shape*     It  speaks  of  things  30  years  ago^  and  ii 
very  uncertain  la|iguage»     But  admitting  for  a  momen 
that  it  applies  to  this  shipment^  Evans  had  not  author* 
Ity  to  bind  his  principal  by  a  promise  to  insure.     He 
did  not  promise  for  them,  biit  promised  for  himself, 
that  he  would  write  to  them  to  make  insurance.     This, 
it  is  admitted,  he  did  npt  do.     Are  Farrel  &  Jones 
liable  for  his  personal  engagement  ? 

But  the  deposition  of  Grymes  is  not  only  uncorrobo- 
rated, but  opposed  by  the  odier  evidence  in  the  cause. 
If  the  Randr^V^s  relied  upon  this  supposed  engagement 
of  Evans,  wuy  did  they  give  their  bond  in  1772,  nine 
months  after  the  loss,  and  long  after  they  had  notice 
of  the-  loss,  for  the  balance  of  the  account,  without 
demanding  a  credit  for  the  lost  tobacco  ?  Three  ac- 
counts current  were  sent  them  for  the  years  1772, 1773 
and  \77^t  ^t  several  times,  and  they  were  requested 
at  each  time  to  examine  them,  and,  if  they  contained 
any  error,  to  advise  Farrel  &  Jones  of  it.  By  not  do- 
ing.this,  they  have  given  strong  evidence  that  there 
was  no  such  agreement  with  Evans,  that  there  was  no 
error  in  the  accounts,  and  that  Mr.  Grymes  must  have 
been  mistaken,  or  that  his  deposition  refers  to  some 
other  transaction. 

Fatersok,  Jp  The  complainant  filed  a  cross  bill 
t6  obtain  credit  for  50  hogsheads  of  tobacco,  which 
were  shipped  on  board  the  Planter^  the  17th  September, 
1771,  by  Richard  and  Peyton  Randolph,  executors  of 
Wm.  Randolph,  and  consigned  to  Farrel  &  Jones, 
merchants,  at  Bristol,  in  England.  The  tobacco  was 
not  insured.  The  Planter  foundered  at  sea,  and  the 
tobacco  was  lost.  The  questibn  is,  who  shall  sustain 
the  loss?  It  is  contended,  on  the  part  of  the  represent- 
atives of  the  Randolphs,  that  Farrel  &  Jones  ought  to 
have  insured  the  tobacco,  and  not  having  done  so,  they 
have  made  themselves  liable  to  the  amount,  as  if  it  had 
been  insured.  To  establish  this  position,  the  counsel 
for  the  complainan  has  taken  the  following  grounds. 

IjBt.  From  the  nature  and  usage  of  the  trade  between 
the  Virginia  planter,  and  the  Enfi;lish  merchant,  it  was 
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the  duty  of  the  latter  to  Have  insured  the  tobaceo^  and 
fiuling  so  to  do,- he  is  roaponsible  as  the  insurer. 

Sd.  That  Thomas  Evans,  the  agent  of  Parrel  & 
Jones,  having  promisrd  to  have  insurance  made,  it  ia 
equivalent  to  the  promise  of  his  principals.  Parrel  & 
Jones,  and  they  are  responsible  for  the  consequencesl 

As  to  the  first  point,  no  usage  has  been  proved.  And 
if  an  usage  did  exist,  this  case  was  taken  out  of  it ;  as 
it  appears  by  the  whole  course  of  correspondence  be* 
tween  the  parties,  that  Farrell  &  Jones  never  did  insure 
tobacco  without  orders ;  and  that  the  Randolphs  gave 
them  orders  to  effect  insurances  on  tobacco,  whenever 
they  thought  it  expedient  or  necessary. 

Great  stress  is  laid  on  the  contract,  which  it  ts  stated 
was  entel^d  into  between  the  Randolphs  and  Thomas 
Evi^ns,  the  agent  of  Parrel  &  Jones.  The  contract  is 
founded  on  the  deposition  of  Philip  Grymes.  This 
deposition  is  certainly  open  to  the  strictures  which^have 
been  made  upon  it  by  the  counsel  on  the  part  of  the 
defendant.  It  does  not  appear  when,  and  before  whom, 
the  deposition  was  uken.  The  deposition  is  ex  parte^ 
for  neither  the  defendant  or  his  attorney  had  an  oppor* 
tunity  to  cross-examine  the  witness.  If  it  was  taken  at 
6r  about  the  time  that  the  bill  was  filed,  then  it  is  liable 
to  the  objections  resulting  from  the  frailty  and  uncer- 
tainty of  memory,  and  the  misconception  or  miscon- 
struction of  words  us'ed  in  a  general  conversation,  after 
along  period  of  time,  exceeding  twenty  years.  Besides, 
the  quantity  of  tobacco  to  be  insured  was  not  mentioned 
in  the  course  of  the  conversation,  nor  does  it  appear, 
that  it  was  at  any  time  afterwards  communicated  to 
the  agent;  and  unless  the  quantity  was  ascertained, an 
insurance  could  not  be  effected*  Qow  this  paper,  pur- 
porting to  be  a  deposition,  became  anneted  to  the  bill, 
I  have  not  been  able  to  discover  from  the  proceedings; 
and  if  it  be  admitted  as  a  piece  of  evidence  in  the  cause, 
its  credit  is  much  impaired  in  consequence  of  the  ob* 
servadons  already  made. 

The  acts  of  the  agent  bind  the  principal ;  and  sup- 
poAilig  Evans  to  have  been  the  general  agent  of  Parrel 


5ift  SUPREME  COURT  U.  S. 

%Anohwm  &  Jooea,  it  may  well  be  questipped,  whether  hi$iiiiiler« 
wlms  ^^^8  ^  insure,  it  obligatory  upos  them ;  as^  k  b 
manifest,  from  the  correspondence  between  the  Ran- 
dolphs .mid  Farvel  h  Jones,  that  the  tatter  did  not 
insure  tobacco  without  express  orders  for  that  purpose ; 
that  the  Rapdolphs  wrote  to  them.to  insure,  when  they 
deemed  an  insurance  proper.  The  fair  inferroce  if,  tmit 
if  Evans  engaged  to  have  an  insurance  made  in  this 
instance  by  Parrel  &  Jopes,  it  was  a  personal  contract 
on  his  part,  which  bound  himself  and  no  other,  and  hat 
t&e  performance  of  which  he  .was  responsible  in  hia 
farivate  character.  Orders  for  insurance  were  invariap 
Uy  transmitted  by  the  Randolphs  to  Parrel  &  Jones, 
and  not  communicated  to  them  through  the  medium  of 
Evans,  unless  the  present  should  1^  considered  an^  an 
exceptionl  Under  such  circumstances,  the  Randolphs, 
if  ^iey -relied  oi^  Hhe  promise  of  Evans,  must  look  ta 
him  individually,  and  not  through  him  to  Parrel  & 
Jones..  By  this  promise,  Evans  bound  himself^  and 
notthe  firm. 

The  house  of  Parrel  &'  Jones  transmitted  annuany 
their  accouhts  to  the  Randolphs  ;  they  did  so  for  the 
year  1771,  after  the  loss  of  the  tobacco,  which  it  is  ad* 
mitted  was  not  passed  to  the  credit  of  the  Randolphs. 
The  bond  given  for  the  balance  is  dated  the  1st  January, 
1772,  though,  from  the  letter  of  the  4th  April,  1772,  it 
was  not,  probably,  Gcecuted  till  some  monihs  after  ita 
date*  .  It  wa^  made  to  bear  date  the  Ist  January,  1772, 
timt  it  might  correspond  with  the  accounts  rendered,  and 
carty  interest  from  that  period.  Parrel  tg,  Jones  an- 
^juidly  rendered  regular  and  .stated  accounts,  to  the  Ran* 
dolphs  of  their  tnutual  dealings  in  the  yeicrs  1772,  1773, 
and  1774;  and  in  a  letter  of  the  former  to  the  latter, 
Farrelfic  Jones  particularly  requested,  that  errors,  if 
any  p<^urred,  shOulU  be  pointed  out,  that  they  might  be 
rectified.  But .  the  Randolphs  made  no  objections — 
they  made  no  mention  of  the  tobaq:o  which  was  lost,  nor 
did  they  ever  intimate  an  opmion,  that  Parrel  &  Jones 
were  liable  for  its  amount.  Why  this  silence,  this  acqui- 
escence? The  period  of  the  wair  we  will  let  pass  without 
animadversion,  as  no  dealings  or  communication  took 
place  between /the  parties.  Evans  died  in  ItVs.  In 
1780  Hanson  was  appointed  the 'agent  of  Parrel  & 
Jones.    It  was  never  suggested  to  Hanson,  that  the  Ran^ 
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dolpbs,  or  their  representatives;  daimed  an  allowance  for 
the  tot^iceb  ;  no  intention  was  manifested  to  charge  Par- 
rel and  Jones  with  it,  until  an  action  was  commenced 
on  the  bond,  in  1793,  or  1794,  when,  for  the  first  time,  a 
cbdm  was  setup  for  the  tobacco*  Mr.  Lee  has  endea- 
voured to  account  for  this  silence  and  acquiescence,  but 
not  in  a  satisfactory  manner;  and  it  is  probable  that  the 
.Randolphs  never  thought  of  making  any  demand,  be- 
cause they  were  convinced  that  they  had  no  right  to  do 
so,  and  that  they  must  sustain  the  loss  themselves,  as  they 
had  neglected  to  order  Farrel  and  Jones  to  make  the  in- 
surance* It  was  a  loea  justly  imputable  to  their .  own 
neglect  or  imprudence  ;  or  if  not,  then  they  intended 
to  stand'tbeir  own  insurers*. 

Farrel  and  Jones  expressed  regret  whenever  they  re- 
ceived no  orders  to  insure  ;  and  this  flowed  from  the  na- 
ture and  situation  of  their  accounts  and  dealings  :  for  as 
the  Randolphs  were,  indebted  to  the  firm,  in  a  large 
amount,  it  became  the  interest  of  Farrel  and  Jones,  that 
the  tobacco  should  be  insured,  as  it  was  property  intended 
to  be  appropriated  towards  the  payment  of  the  debt  due 
to  them,  rhe  loss  rendered  the  Randolphs  t)ie  less  able 
to  pay,  and  increased  the  risk  of  Farrel  and  Jones,  by 
diminishbg  their  security.  An  insurance^  therefore,  of 
the  property  of  the  debtor,  must  have  been  beneficial  and 
satisfactory  to  the  creditor.  But  this  insurance,  it  seems, 
the  house  of  Farrel  and  Jones  never  thought  themselves 
authorised  to  make,  unless  they  received  immediately 
from  the  Randolphs  explicit  directions  for  the  purpose. 

The  charge  is  stale.  The  claim  comes  too'late  ;  it  is 
brought  forward  after  a  sleep  of  near  30  years,  during 
whrch  period  the  original  parties  and  their  agents  have 
disappeared  and  are  no  more.  An  acquiescence  for  such 
a  length  of  time,  and  under  such  circumstances,  is  too 
stubborn  and  inveterate  to  be  surmounted.  The  claim 
was  put  into  oblivion  ;  and  there  it  ought  to  have  re- 
mained. A  court  of  equity  should  not  interpose  in  a 
case  of  this  kind ;  and,  therefore,  the  decree  pronounced 
by  the  circuit  court  ought  to  be  affirmed; 

Gushing,  J.  concurred. 

Judgment  affirmed.^ 

*  Marshall,  Ch.  J.  did  not  sit  la  the  cause,  hnving  decided 
it  in  the  court  below. 
Vol.111.  3U 
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FIELD  V.  MILTON. 


A  certiorari      W.  PINCKNEY,  for  plaintiff  in  error,  8Ugge$ted, 
wlurded  upon  ^^**  **  citation  had  been  served,  but  was  not  returned 
rsum*8ti^  by  the  clerk  below  with  the  writ  gf  error,  and  prayed 
that  the  cfttf-  a,  certiorari* 
tion  ha*  been 

served,  but  ,^^9  m      '^  •^ 

not  sent  up  '^^  ^^^^^  **^'d  '^  ^**  *  "*^  ^^** 

with  the 

6wscript  of  Certiorari  granted, 

the  record.  ^ 


^"11**"    WINCHESTER  v.  JACKSON  AND  OTHERS. 

V. 

Jackson  m 

avd  othbvs. 

Cobu  will  be      THE  writ  of  error  was  dismissed  for  want  of  juris- 
allowed  upon  diction,  the  parties  not  appearing  upon  the  record  to  be 

a  dUroi..ion    citizens  of  different  states. 

ot   a  wnt  01 

error,  for  want 

of  juriidic-         Camfibelt^  for  defendants  in  error,  prayed  that  the 

tion,  if  die     dismissal  might  be  with  costs^  the  original  defendants 

feSt^^al.  l^c'^S  also  defendants  in  error. 

so   defendant 

in  error.  Tlie  clerk  stated  that  the  practice  had  heretofore 

been  to  dismiss  without  costs,  where  the  dismission 

was  for  want  of  jurisdiction* 

The  court  directed  It  to  be  dismissed  with  costi^ 
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THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


i. 


ABATEMENT. 
Qjiere*  whether  a  deputy  numbal  car 
plead  in  abatement,  that  the  rate'a# 
waa  not  served  on  him  by  a  disin- 
terested person  ? 
Xmx  ▼.  Stmuners,  '495 


ACTION. 
An  action  for  goods  sold  and  de- 
livered cannot  be  mainuined  by 
him  who  received  a  note  as  condi- 
tiimal  payment  therefor,  and  has 
passed  away  that  note. 
Morris  v,  Johnston,  311 

If  part  of  the  goods  were  the  sole 
property  of  D.  and  the  residue  the 
sole  property  of  I.  and  if  I.  had  au- 
thority  from  D.  to  sell  D's.  part,  I. 
may  maintain  an  action  for  the 
whole  in  hia  own  name. 

'^-  ib. 

An  action  .for  money  had  and  re- 
ceived will  not  lie  for  the  United 
States  against  the  assignees  of  a 
bankrupt,  for  the  price  of  a  ship 
sold  by  them  as  the  property  of  the 
bankrupt  who  had  taken  a  false 
oath  to  obtain  a  register ;  the  ship 
not  havin^p  been  seized  by  tlic  Unit- 
ed  States  for  the  forfeiture  before 
the  sale  and  transfer. 
United  Statu  v,  Grumfy  O  Thorn- 
^gfh  337 

Quere,  whether  an  action  for  mo- 
ney  had  and  received,  will  Jie  fo 
esUblish  a  .forfeiture  for  an  act 
committed  by  a  third  person  I 

'^'  'ib. 


4. 


AGENT. 
See  Action,-^. 
A  factor  may  be  justified  by  the 


3. 


orders  of  an  agent,  in  deviaiini^ 

from  the  written   orders  of  the 

principal. 

Maneiia  v.  'Sony,  415 

An  agent  for  collecting  of  debta- 
merely,  is  not  a  factor  within  the 
13th  section  of  the  act  of  limita<* 
tions  of  Virginia. 
SopiirkT.  Belly  454 

A  promise*  by  a  merchant's  ftctor 
that  he  would  write  to  his  princi- 
pal to  £^t  insurance  done,  does  not 
bind  the  principal  to  insure. 
Handolph  v.  Ware,  506 

AGREEMENT. 
The  couru  of  the  United  Sutes  will 
not  enforce  an.  agreement  entered 
into  ia  fraud  of  a  law  of  the  United 
Sutes. 

Sannajf  Y,  Evet  242 

See  Jgentf  4. 

APPEAL. 

The  act  of  congress  altowinr  ap- 
peals  without  a  sutementof  focts, 
applies  to  decrees  made  before  the 
date  of  that  act. 

Vtiited  States  v.  Hooe^  ^ 

No  appeal  or  writ  of  error  lies  in 
Si  criminal  caee,   . 
United  Statee  v.  More;  1^ 

A  decree  for  a  sale  of  the  ntorU 
gaged  {Sropertv  on  a  bill  to  fore- 
close, is  a  Jfiiui/ decree  from  which 
an  appeal  lies. 
Hay  V.  £aw,  179 

APPEARANCE. 

An  appearance  of  the  defendant  by 
attorney,  cures  all  antecedent  Irre- 
gularity of  process. 
Knox  V.  Summere,  496 


1. 


3. 
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AShlJMPSIT. 

1.  See  Jction,  1,  3,  3,  4% 

2.  Atiumptit  will  lie  upon  n  letter  of 
ct-cdlt,  by  liim  who  truhtft  a  third 
person  upon  the  faith  of  thut  letter. 
JLawraton  v.  Masoih  493 

ATTORNEY. 

1.    Notice  of  tlie  time  and  place  of 
taking^  a  deposition,  givea  to  an 
.  attorney  at  lav,  19  not  sufficient  un- 
der the  law  of  Virginia. 
Buddiatm  v.  KirJt,  Sd3 

!3L  An  attorney  at  law  maj  agree  to 
receive  or  waive  notice*  and  can- 
not afterwards  allege  the  want  of 
it.  id.  1'^. 

BANKRUPT. 

1.  The  United  States  l^ave  no  lien  on 
the  real  estate  of  theirxlcbtor,  un- 
til suit  brought,  or  bankruptcy,  &C. 
United  Statee  v.  Mooet  T3 

'2.  If  the  defendant  plead  the  bankrupt- 
cy of  the  indorsor  in  bar,  the  plain- 
tiflTmay  replj^,  that  the  note  was 
given  to  the  indorsor  in  trust  for 
the  plaintiff. 
WiUany.  Codinan^  193 

3.    See  Le^acj. 

BOND. 

1.  A  varianoe  in  date  between  the 
bond  declared  upon,  and  that  pro- 
'duced  on  Oyer^  is  matter  of  sub- 
stance, and  iatid  upon  the  plaintiiPs 
special  demurrer  to  the  defendant*s 
bad  rejoinder. 

CWoie  V.  Grahanit  339 

2.  The  court  may  ^cfMrt  ftom  the 
letter  of  tlie  condition  of  a  bond  to 
carry  into  eiTect  tlie  intention  of 
the  parties. 

id.  A. 

"3.    See  Collector,  2. 

4^  A  discharge  from  the  prison- 
rules  under  Uie  insolvent  act  of  Vir- 
ginia, although  obtained  by  fraud, 
is  a  discharge  in  due  covr«e  ofinv:/ 
and  ufwn'suck  dlKciiarge  m»  action 
can  be  niaintuincd  upon  tlie  prison- 
boun<b-boiid. 
Simnu  v.  Slacunu  300 

BRITISH  SUBJECTS. 
1,    Quere,  whether  a  British  subjef  t, 
boi'U  in  England  in  tlic  year  1750, 


and  who  always  resided  in  Eng- 
land, could,  in  the  year  1786.  tike 
and  hold  lands  in  Virginia  by  de- 
scent or  devise  ? 
Lambert  v.  ^'jie,  97 

2.  Jbe  treaty  of  peace  between  Great 
Britain  and  the  United  States  pre-  - 
vents  the  operation  of  the  act  of 
limitations  of  Virginia  upon  British 
debU  contracted  before  that  treaty. 
Hopkirk  V.  Bell^  454 

CAPTURE. 
The  commander  of  a  United  States 
ship  of  war,  if  he  seizes  a  vessel  on 
the  lii|^  seas,  xntkemt  probabU 
cause,  is  liaUe  to  make  tettitution 
in  value  with  damages  and  costa» 
even  altho<igh  the  vessel  is  taken 
out  of  his  possession  by  superior 
forc4 ;  and  the  owner  is  not  bound 
to  resort  to  the  recaptor,  but  may 
abandon  and  bold  the  original  cap- 
tor liable  for  the  whole  loss. 
Maley  v.  Skattucb,  458 

CAVEAT. 
A  general  dismissal  of  the  ptaintifT't 
ca^at,,  in  Kentucky,  does  not  pur- 
port to  be  a  judgment  upon  the 
merits. 
Wilton  V.  Speed,  28S 

CERTIORARL 
A  certiorari  will  be  awarded  upon  n 
suggestion   that  the  citation  has 
been  served,  but  not  sent  up  with 
the  transcript  of  the  record. 
JFifld  v.  Miltath  514 

CHANCERY. 

1.  A  decree  for  the  sale  of  mortgage 
ed  property,  on  a  bill  to  Ibrecfose, 
is  a  final  decree,  and  may  be  ap« 
|)euled  from. 

jRay  V,  Law,  179 

2.  A  plea  in  bar,  to  a  bill  in  chance- 
I'v,  denying  only  part  of  the  mate- 
rial fams  stated  in  Uie  bill*,  is  not 
good.  A  mere  denial  of  facts  bpro* 
|)er  for  an  aiwiDer,.but  not  for  %piea. 
Milli^an  v.  MUledge,  220 

3.  The  want  of  proper  parties  is  not 
a  good  pies,  jf  tlie  oil!  susgeets 
Uiat  such  piulies  are  out  of  the  ju- 


riadictionofthe  court* 
id. 


ib. 


INDEX. 

•*•    Tf  he  want  of  proper  parties  u  not 

a  sufficient  ground  for  disiniaainir     1. 

the  bill. 

Milligan  v.  MiUedgf^  ^20 

1    .If  the  executor  has  no  assets  you 

mvy  proceed  in  equity  against  tlM     2. 

oeYisees  orle^tees. 

id,  838 

CITATION. 
Sec  Certiorari, 


«1^ 

COURT. 

The  court  has  the  exclusive  power 
to  decide  whetlier  a  written*  con- 
tract be  usurious. 
Levy'^,  Gadtby^  18t 

The  court,  upon  a  jury  trial,  is 
bound  to  give  an  opinion  if  requir- 
ed, upon  any  point  relevant  to  the 
issue. 
Jhuilau  V.  M*MUiter,  29$ 


.     ,  COLLECTOR. 

o     ^^^'^'^^i^    I-    fleteriburgh. 

2.  To  support  a  judgment,  on  a  col- 
lector's bond  at  the  return  term,  it 
must  ap^sr  by  the  record,  that 
the  wnt  was  executed  14  days  be- 
lore  the  re^  i^n  day. 
IMynuY,  United  States,  241 

CONTRACT. 

i.    The  CVuit  has  the  exclusive  power 
of  deciding  whether  a  written  con- 
tract be  Usurious. 
Ze^y  r,  Gadtijtt  181 

2.  He  who  sells  property  on  a  de- 
scription given  by  himself  is  bound 
ui  eqnityto  make  good  thatde* 


JI^Ferratiy.  TayUr,  270 

3.    Onatontract  to  deliver  Hour,  its 
value  is  to  be  ascertained  on  the 
day  when  it  ought  to  have  been 
delivered. 
IhugioM  V.  M^Alluter,  298 


COURT  MARTIAL. 

1.  The  court  martial  of  the  district 
of  Columbia  ha«  not  ^bclusive  cog^ 
nkance  of  the  question  who  are 
isubject  t9  militia  duty,  and  iu  sen- 
tence ia  not  eoncUisive  upon  that 
point. 
IPtie  V.  Witheret  33t 

S.  The  court  martial  who  impose  n 
fine  upon  a  man,,not  liable  to  mUt- 
tia  duty,  are  equally  tr^spaaaere 
with  the  officer  who  distrains  for 
'uch  fine. 

id.  «^. 

DAMAGES. 

In  ettimaUng  damages  fiir  breach  of 
a  contract  to  dehver  fiour,  the  jury 
are  to  ascertain  the  value  of  the 
flour  gn  the  day  when  the  cause  of 
action  arose. 
ikiugUM  V.  M^MUner,  {298 


SeeZfea. 


DEBTOR. 


DECLARATION. 
1.  In  a  declaration,  the  averment 
that  the  assignment  of  a  pron^sso- 
lynote  was  lor  eo/ve  received,  ia 
an  rmfiMtena/ averment  and  aeed. 
not  be  proved.  / 
Wiiedm  v.  CodmoM,  193 


^  CQSTS. 

L    CosU  are  not  to  be  awarded  a. 

gainst  .the  United  Statu. 

United  States  v.  Mooe,  73 

2.    InVirginis,  if  the  first  c^.ea.he 

returned  nen  est,  the  second  mat 

include  the  costs  of  issuing  both. 

fleyton  V.  BrooJte,  93  ^„„,^, 

^-  ^l^.'^j^^^oy^^^^^^^'     3.    Arepli^onsutingthatthei^te 

o7S^icLr?fiv^&^^    ^  ^^»  >*  ^  "'^^  ^  ^ 

fendantbe  also  defendant  in  error. 
Winchester  v.  Jachon,  514 

4.  Iferrort  are  not  assigned,  accord- 
ingto  the  rule  of  court,  the  writ  of' 
error  may  be  dismissed  with  costs. 
•General  Hutct  239 

5,  If th^plaintiifinenor does  notajK 
pear,  the  defendant  may  have  the 
writ  of  error  dismissed  with  costs. 
Mimtaiet  v.  Murray,  249 


fur  iheplaimiff\iwA\^^fKi!inir^ 
firom  the  declaratioii  which  avers 
the  note  to  have  teen  given  for  va- 
lue received.- 

id.  ik 

DECREE. 
A  decree  fi)r  the  sale  of  mortgaged 
propertv,  on  a  bill  to  foreclose,  is 
a  final  decree  and  may  be -appealed 
from. 
Jiayr.  Law,  IT9 
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DEMURRER. 
S«e  fUading, 

DEPARTURE. 
See  Pitading,.  6. 

DEPOSITION. 
See  Mterne/t  1,  3.    Ifotice^  },  3,  3. 

DEVIATION. 

See  Iiuurancet  4.- 

DEVISE. 

1.  Adei^seof  «il//Me  eataU^uUled 
Mammbomef   in  the  count/  tf  H. 
containing  by  titimaiion  2,585  aeres 
of  landt   carries  the  fee. 
Lambert  y.  Paine^  9T 

2.  Quere,  whether  a  British  subject 
bom  hi  Enj^land,  in  1750,  and  who 
always  resided  there,  cfmld  in  the 
3rear'l766,  take  and  bold  lands  in 
Viirginia  by  descent  or  devise  ) 

id.  ih. 

X    See  CA<mflei7»  5. 

DISCHARGE. 
A  diacharve  from  prison  by  a  eomps^ 
tent  tribunal,*  obtained  by  fraudt  i» 
a  discbarge  ia  xhe  eouroe  €f  ion, 
Simmo  v.  SlatuTtkt  300 

DISTRICT  OF  COLUMBIA. 

1.    No  appeal  or  writ  of  error,^  in  a 
tnminal  ctue^  lies  from  the  jiidg^- 
Blent  of  the  circuit  court  of  the 
^strict  of  Columbia. 
United  S^ateo  "9.  Mortf  159 

Z  Quere,  whether  the  act  of  con- 
^resff,  abolishinip  the  fees  of  justi- 
ces of  the  peace,  in  the  district  of 
Columbia,  can  affect  those  justices 
who  were  in  commission  when 
that  act  was  passed } 

•V.  ib. 

3.  The  plaintisF  in  error  must  file  a 
iKnscript  of  the  record  with  ]the 
clerk  of  the  supreme  court  of  the 
United  Statea,  within  the  first  6 
days  of  the  term. 

General  Ru'e^  239 

4    An  executor  cannot  m  .^im ain  a  suit 
in  the  district  of  Columbia,  upon 
letters  testamentary  granted  in  a 
f^vreign  country* 
JPfxcn  V,  Pavinay,  31^ 


5.  A  justice  of  the  peace  in  the  dis- 
trict of  ColiimUa,  is  an  officer  of' 
the  gpyemmentof theUnited  States, 
and  is  exempt  from  militia  duty. 
WUe  y.  Wttherof  331 

€.    See  Court  Martial,  1,  3. 

EQUITY. 

1.  See  JfifieaiOf  I. 
Chancery,  1,  5. 
Contract,  2. 

2.  l^he  holder  of  a  promissory  note  in 
Vii|^ihia,  payable  to  order  may,  ra 
etfuity,  sue  %  remote  indorsor,  bui 
notation.  . 

Shrrie  y.  yohnooa,  311 

EVIDENCE. 

1.  If  usury  be  specially  pleaded;  and 
the  couit  reiec%  the  evidence  of- 
fered upon  the  special  plea,  it  may 
be  admilted  vcpoa  tlie ,  general  is- 
sue. 

Lewy  y.  Gadtiy,  180 

2.  The  coiul  has  the  exdusiye  pow- 
er to  decide  whether  a  wrttten 
contract  be  evidence  of  usury. 

.    .     .        idi  ik' 

3*    A  report  of  sunreyors  that  a  Tea- 
sel is  unsound,  is  not  eyidence  that 
sheyras  not  seaworthy  when  she 
commenced  the  yoyage. 
Marine  In.  Co.  y.  lUttUon,         .187 

4.    Qjiere,  whether  such  report,  eyen 

if  it  related  to  the  comifnencemeot  of 

the  yoyage,'isc9ac/ittiftf  eridence  ? 

id,  ib. 

B.  The  assignee  of  a  pre-emption 
warrant  is  a  competent  ^tness  if 
liis  testimony  does  not  tend  to  sup- 
port the  title  of  the*  party  pro* 
ducing  him. 
Wihort  y.  S/teeJ,  283 

6.  Notice  to  an  attorney  at  lam  of  the 
time  and  place  of  taking  a  depoaf- 
tion,  is  not  sufBcricnt  under  the  law 
of  Virginia. 

Buddicum  r.  KirM^  393 

7.  Tlie  deposition  must  he  taken  at 
the  time  notified )  an  a^oununeiA 
from  the  12th  to  the  I9th,  is  ndt 
an  adjournment  from  day  to  day. 

id.  ib, 

8.  Evidence  of  nBheattklivermlia  good 
on  the  plea  of  payment 

id.      ■  a 
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9.    An  Mstgmnent  of  debtt  etnnot  De 
giren  in  evidence  under  tbe  plea 
of  accord  and  satUfactton. 
Buddiattny.Xiri,  293 

ID.  A  bill  ofj>arc<£U  ttiting  the  groodt 
as  bought  of  D.  O  /.  is  not  conclu* 
aive  evidence  that  D.  Cr  I.  were 
joinf  owners  of  the  |(oods. 
Mtini*  ▼.  yohuumt  311 

IL  Tile  sentence  of  a  court  martial  is 
Bot  conclusiTe  evidence  that  a  man 
is  liable  to  militia  duty. 
WUe  V;  Withergf  331 

13.  A  foreign  sentence  of  condemns 
tiob  oi  gdodprisct  U  not  conclusive 
evidence  that  the  lend  title,  to  the 
property  was  not  in  the  subject  of 
m  neutral  nation. 
Maiejf  v.  Shattuck,  458 

ERRORS. 
If  errors  are  not  assigned  aceording  to 
the  rule  of  court,  the  writ  of  error 
wi4l  be  dismissed  with  coali^ 
General  Jtule^  S39 

EXECUTOR. 

1.  Upon  the  death  of  tbe'plaintiflT* 
and  apnearance  of  his  executor, 
the  derendsnt  is  not  entitled  to  a 
continuance  ;  but  he  may  insist  on 
the  production  of  the  letters  testa- 
mentary before  the  executor  'shall 
be  permitted  to  prosecute. 
Wiiefin  V.  CoJman,  193 

%    See  Legacy,  I. 

3*    An  executor  cannot  maintain  a 
suit  in  the  district  of  Cqlumbia, 
upon  letiers  testamentary  granted 
in  a  foreign  country. 
Dixon  t,  Banieayt  319 

FACTOR. 
1.    A  factor  may  be  justified  by  the 

olrders  of  a  general  agent -in  de« 

Darting  from  the  writtea  instruc- 

mns  ^the  prineipaL 

Manella  v.  Barry^  A\$ 

3.  'Aa   agent   for  collecting    debts 

merely,  is  not  a  factor  within  the 

X3th  section  of  the  act  of  limitatioiit 

of  Virginia. 

Mopkirk  V.  BeU,  454 

9*    A   promise  by  a  factor  that 'he 

would  write  to  his  prihdpal  to  get 

insoraAce  dona*  does  not  bind  the 

principal  to  insure. 

JBiandMfk  r.  Wan^ :.  503 


FOREIGN  SENTENCE. 
A  foreign  sentence  as  good  pricey  is 
not  conclusive  evidence  that  the 
legal  title  to  the  property  was  not 
in  the  subject  of  a  neutral  nation. 
MtUey  V.  Skathiak.  458 

FORFEITURE. 
If  a  fiilse  oath  be  taken  to  procute  a  re* 
ffistcr  for  a  vessel,  the  United  Sutee 
have  an  election  to  proeeed  against 
the  veuel  as  fbrfeitedy  or  against  thu 
person  who  took  the  fslse  oath  fyt 
lis  value.  But,  until  that  ektCionJ^^ 
made,  the  title  to  the  vessel  does 
not  vest  in  the  United  States  under 
the  forfeiture ;  and  th^  United 
States  cannot  maintain  an  action 
for  money  had  and  received  agahMt 
the  assignees  of  the  person  wba 
took  the  path,  and  iHi0  had  become 
han|cmpti  the  assignees  having 
•old  the  vessel  aflid  received  t|ie 
puvchsse-money  ^ore  the  oeiaure 
if  the  veeeei. 
United  States  v.  Grumfy  €f  ai.     337 

FREIGHT. 
Qtiere,  whether  the  mortgagee  ofn 
ship  is  entitled  to  the  flrel^t } 
Modireon  y.  Buttt,  140 

FRAUD. 

1.  ThecourU  of  the  United  States  wiU 
not  enforce  an  agreement  entered 
into  in  fVaudof  a  law  of  the  United 
States  ;  although  that  agreement 
win  made  between  persons  who 
were  then  enemies  of  th'e  United 
States  and  the  object  of  the  agree- 
ment a  mere  stratagem  of  war. 
Mannajf  v.  if«e,  343 

3.     A  discliarge  under  an  insolvent 
act,  obtained  by  fraud,  U  a  diecharge 
in  due  eouree  if  law, 
Simtm  V.  Slaann,  300 

GENERAL  RULE. 

f  .  If  the  transcript  be  not  filed  by  ^e 
6th  day  of  the  term,  either  party 
may  have  a  continuance,  239 

3.  If  judgment  below,  be  30  days  be- 
fore the  sitting  of  this  cooit,  tht 
record  must,  be  Qled  within'  thn 
fint  6  dayi  of  the  term,         S39 
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3.    Ini  tttrCijtfet  *^mn  the  district  of 

'^iumbtmy  the  record  must  be  file4 

wiUiin  the  flrit  6  days  of  the  tiemiy 

239 

4    ifatove  m  not  aiMgned  acooid« 

jBK  to  the  ffeneralnilB,  the  ivtit  of 

cifor  will  2e  itftfiiMNei/ with  coftt» 

739 

B,    If  the  defcodiiii-.'elboes  to  plead* 

thteofut  will   proceed  ey  parttt 

S»9 

IfABEAS  CORflUS.: 
A  wairaai  of  eonmitment  by  joalicea 
of  the  peaeo  onitt  8)tate  A  ^«m/ onfte 

Sx.part9Miirf9rd^  448 

1NSOLV£irr. 

U  Hie  United  StateflhaTO  BO  lien  on 
Ihe  Jcii  estate  of  th^lc  debtor*  im- 
]dl^ttifc.braiight,ixie  iMiikrapl^t  or 
ja  iwiafM«Bri.tna6|*eate3r  has  taken 
nlacei  or  being:  onablo  to  pay  all 
his  debts  he  has  madSe  o.vouiatary 
aisii;nnient  of  aU  his  property  ; 
or  hating  ahseonded,  his  praperty 
hasDBen  4Siociasi(hy  proceis  of  law. 

%  AdischarjKe  under  aninsakent  law, 

^fg*ni*T.?/aciiiii,  300 

INSUHANCE. 
L    If  a  peUoy  unm  a  veiielthas  a 

-^  ia ''***: that  if tthcrvesael  aAer  a 


^  ^  .J^unqid  be  con- 

d«aned  tu  juuovnd  or  -rotten, 
ibe  nndenmters  abiMild  hot  be 
hound t^  pay**^  a  jvport.of  sur- 
ireyors  that  she  was  unsound  and 
mitoKy  but  not  referring  to  the 
coniroencement  of  the  Toyace,  is 
not  sufficient  to  dischaige  the  un- 
derwriters. 
Marine  In,  Co.  V.  fPi^tow,  187. 

%  Qtterr,  whether  such  report,  even 
if  it  ffeUte  to  the  donunencement 
of  the  Toyage,  woidd  he  conclusive 
evidence  } 

id,  ih. 

X    S%e.'Non  IntercourMtl.. 

4  If  a  vessel  be  insured  at  snd  ih>m 
K.^to  A.  Slid  tsK^  a  cargo  for  &  8c 
A^  snd  sail  with  *ntent  to  go  first 


to  B.  and  then  to  A.  and  Is  eaptiir* 
ed  befine  ahe  arriTes  st  the  mvid^ 
ing  point  between  A.  &  £.  this  is 
,  a  case  of  intemU  dniati^m  only, 
'  and  a«t  of  Mse  mc^m  of  the  tcy^ 
ag^insured. 
lfarme^iC!».T.  TVokr*  357 

Si  It  depends  upon  the  particolardr- 
cwnstances  of  the  eaacj  whether, 
if  the  vessri  be  csptnred  and  rtr 
taftured^  the  lose  shall  he  deemed 
toial  6tpartiaL 

id*  ^  .  iim 

d    A.  momise  by  a  illietor  that  be 
would  write  to  his  pri^dpa}  to  get 
insursnce  done,  docs  iiot  bind  the 
principal  to  insure. 
MaMpk  r,  Ware^  508 

JUDGMENT. 
See  CoUeet^Tg  3.  Cbsunt,  1. 

JUDOB. 
See  Cmt9  S. 

JURISDICTION. 
1.  The  want  of  proper  partiesis  not 
n^good  plea  to  a  bill  in  chancetj 
which  suggests  that  suchpsrtiea 
are  out  of  the  jorisdictjon  of  the 
court 
liilHgan  r,Milledget  390 

3.  If  there  be  two  or  more  Joint  plsm- 
tiffs,  and  two  or  more  joint  defen- 
dants^ each  oftbe  plaintifi  most  be 
cspable  of  stuhg  ^^  of  the  defen- 
dants in  the  couHs  of  the  Unit^ 
States,  in  order  to  support  the  ju- 
Hsdictiov. 

Stran6ndge  y.  6artu4t  367 

1^  This  Court  hss  not  jurisdiction 
upon  a  writ  of  erroi'  to  a  $tat€  court, 
if  the  decision  of  the  ftale  court 
be  in  fevour  of  thepriiilege  dailn- 
ed  imder  an  act  of  comneaa. 
G^rdom  w.  CaldOa^k,  968 

4.  AU  the  righU  to  a  testator's  person- 
al proper^  are  to  he  regulated  hy 
the  laws  of  the  -  tountiy  where  he 
lived  I  but  suits  for  those  rights  must 
be  governed  b^  the.  laws  of  that 
country  in  which  the  tribunal  is 
placed. 

J>ix9ttr.  Mtmuayt  319 

5.  If  the  court  hss  not  jurisdiction 
the  officer  executing  its  process  is 
a  trespasser. 

'JVite  r.  Withers,  33t 
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JUSTICES  OF  PEACS. 
I.  Qoere^  whether  die  act  of  crnigtets 
abolbhing  the  feet  of  the  juaticei 
pf  peace  of  the  dittrict  of  Colam- 
bii,  can.  affect  thoae  jnaticca  who 
were  in  comiBbsion  when  the  act 


United  Skonr.  JH^re^  159 

Z  A  justice  of  peace  of  the  dia- 
trict  of  Columbia,  ia  an  officer  of 
the  goTemment  of  the  United 
States,  and  exempt  fiom  militia 
duty. 

Wt9e  V.  Witker*t  33I. 

Zk   See  Ma6ea$  Ccrpui,  1,  Warrmt^   L 

KENTUCKY. 
See  Caveat,  1 

LANDS. 

1.  Undertheaetof  Ptennsylraida  of 
Sd  ApriU  1793,  for  the  sale  of  the* 
racant  lands,  &c  the  p«ntee»  hj  a 
warrant,  of  a  tract  of  lapdWin; 
north  and  weat  of  the  rtvera^'Ohio 
and  Alleghany,  and  Conewango 
creek,  who  by  Ibree  of  arms  of  the 
enemiea  of  the.  United  Sutes*  waa 
prevented  from  aettltng  «nd  im* 
proving  the  said  land  for  the  anace 
of  two  yean  from  the  4ate  or  his 
warrant,  bat  during  that  time  per- 
aiated  in  his  endeavours  to  make 
aOch  settlement  and  improf/sment, 
ia  ezcnaed  from  making  such  set- 
tlement  ns  is  described  m  the  9th 
nection  of  the,  act,  and  the  war- 
rant vesU  in  such  grantee  afet 
eimple. 
Mutdei^per  v.  Hoi^/om,  1. 

%  Qjiete^  whether  a  British  sulisject 
born  in  England  in  1750,  and  who 
nlwnys  resided  there^  conld,  in  the 
year  1786,  take  and  hold  lands  in 
Virginia  by  descent  or  devise  f 
Lambert  r.  Painty  97. 

X    See  XiiiH  1. 

LEGACr. 

If  m  testator  declares  that  a  certain 
legacy  shall  abate,  if  the  personal 
and  real  estate  of  which  he  shnll 
die  seised  and  poaaeaaed,  riiaU 
not  be  sufficient  to  |Nty  all  his  debu 
and  legndea,  and  if  the  estate  be 
more*  than  sufficient  at  the  time  of 


the  testator's  dealh^  but  Itfterwards 
become  insufficient  by  means  of 
the  bankruptcy  of  the  executor, 
auch  legacy  ahall  abate  for  the  be* 
neih  of  the  nher  UgueSu, 
Silify  V.  Tatmgf  S49. 

LETTER  OF  CREDIT. 
See  JMemmpnt,  2. 

LETTERS  TESTABIENTARY; 
See  Executore,  1  &  3. 

LEX  LOCI. 

See  jTuritnctioHf  4. 

LIEN. 
The  United  States  have  no  //en  <m 
the  real  esute  of  their  debtor,  un- 
til emit  brought,  or  a  noteriauf  tn- 
eohencf,  or  bankiitpteyf  or^\iiein^ 
umJde  to  pay  a//hia  debts,  he  liaa 
made  a  ^i^ntary  aaugnmeiii.  of 
a//  his  property,  or  .having  ab- 
sconded, &c.  his  property  has  been 
attached  by  process  of  law. 
Uiuted  Statu  v.  Soee,  73 

LIMITATIONS, 

1.  The  abt  of  limitations  of  Vtrainia  • 
benns  to  nin  against  a  crecnior 
residing  out  of  the  state,  i^he 
comes  into  the  state  far  tempo- 
rary purposes,  provided  the  i2nit«r 
be  in  the  state  at  that  time. 
Faw  V.  Moberdea^^  174 

8.    The  treaty  of  pc«ee  prevents  thte 
operation  of  the  act  of  limitations 
of  Virginia  upon  British  debts  con- 
tracted before  the  treaty. 
JTt^Vi  V.  Sell,  454 

3.  An  agcntforcollectjngdebtsmiere- 
ly,  is  not  a  fiictor  within  the  13th 
section  of  the  act  of  limitations  of 
Virginia. 

id.  ib, 

MILITIA. 

Stibyneticeerf'Aaee,  8. 
Cmrt  Martiai,  i,  % 
MISTAKE. 

1.    He  who  sells  profierty  on  a  ./Ic- 
acription  given  by  himself,  by  mis- 
take, is  bound  in  equity  to  npako 
good  that  descriptioo. 
M^Ferroa  v.  Taj^ldt» .  270 

3.    Qiiere^   if  the  mistake  be  of  a 
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matter  deeiiftdperfeetly  immate- 
iial  by  both  pftrtiM  at  the  time  of 
the  contract,  and  which  would  not 
have  Taried  the  bargain  if  it  had 
been  known,  and  of  which  both 
jMirtiea  were  equally  ignorant, 
'  whether  a  court  of  equity  ought  to 
interfere  ? 
di^Ftrrmr.  Taylor,  270 

MORTGAGE. 

1.  A  Runtrage  of  pari  of  the  pro- 
pertj^  -of  a  collector  of  the  r^fttmie 
to  hiff  luretY  in  hia  official  bond,  to 
indemnify  him  from  his  responai-. 
bility  aa  surety  on  the  bond,  and 
also  to  secure  him  from  hie  exiat^g 
and  future  indorsements  for  the 
mortgagor  at  bank,  is  valid  against 
the  United  States*  idthough  it  turns 
out  that  the  collector  was  unable 
fo  pay  all  his  debts  at  tlfe  time  the 
mortgage  was  given,  and  although 
the  mortgageeixiKw;  at  the  time  of 
taking  the  mortgage,  that  the  mort-* 
g^agor  was  largely  Indebted  to  die 
United  States. 
United  Stt^eo  v.  ffooe,  73 

%  A  frtortgaee  of  chatteU^  in  Vir|^- 
nia,  is  void  as  to  creditors  and  sub- 
sequent purchasers,  unless  it  be 
acknowledged,  or  proved  by  the 
oaths  of  three  witnesses, .  and  re- 
corded In  the  same  manner  as  con-, 
▼eyances  of  land  are  required  to  be 
acknowledged,  or  prbved«  and  re- 
corded. 
Uodgtom  T.  Hutts,  140 

^.  Quisre,  whether  the  mortg^agee  of 
a  ahip  is  entitled  to  the  freight  ? 
SodgtoH  V.  Butttt  140 

^  A  decree  for  the  sale  of  mort- 
gaged property,  on  a  Hll  to  fore- 
close, is  i  Jtnal  decree  and  may  be 


appealed  from. 
JUajf  V.  Lan. 
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NAVy, 
Tlie  eommander  of  a  United  States 
•hipof  wari  if  be  seizes  a  vessel 
«n  the  hirh  seaa,  nithout  probable 
emtoe^  ia  Cable  to  ma^  restitution 
in  vsJue,  with  damages  and  costs, 
efreo  although  ilie  vessel  is  taken 
•at  of  his  possession  by  superior 
isrte  I  and  the  (nvner  is  not  bound 
to  resort  to  the  recaptor,  but  may 


abandon  atfd  hold  Ae  erigiaal  cup- 
tor  liable  for  the  whole  loaa.- 
Malej  ▼.  Skaituci,  45f 

KON-1MT&RC0UR8E. 

I?  A  veaacl  belongmg  to  citiaens  of 
the  United  Statea  in  the  year  1799» 
driven  by  distress  into  a  Faench 
port  and  obliged  tbiand  her  cargo 
m  order  to  ihiake  repairs,  and  pre- 
vented by  the  efficera  of  the  French 
government  from  retadinji^  her  ori- 
ginal cargo,  and  from  taking  away» 
u  exchange,  any  thing  but  produce 
orbil^,  might  lawfidiy  purchase 
and  lake  away  such  produce,  and 
such  voyage  was  not^illegal,  S9  as 
to  avoid.the  insurance. 
Smlletv.yenio,  210 

3.  The  act  ofjune  13th,  1798,  did  not 
impose  any  disability  upon  veuele 
of  the  United  States  SonajUe  aoM 
to  fofeigners  residing  out  of  the 
United  Statea  dunhg  the  existence 
of  that  act. 
Sandt  y.  Xno»,  499 

NOTICE. 
h    Notice  oir  tfie  time  and  place  of 
taking  a  deposition,  given  to  the 
jotomey  alt  lam,  is  not  sufficient  un- 
der the  law  of  Virginia. 
Buddicum  v.  JTir/,  993 

2.  An  attorney  ai  lam  may  agree  to 
recdve,  or  to  waive  notice,  and  shad 
not  afterwards  be  permitted  to 
allege  want  of  it 

id.  a. 

3.  If  notice  l^  given  that  sdeposittoa 
will  be  Ukeu  oh  a  certain  day,  and 
if  not  finished  on  that  day,  that  the 
cQmmisaioners  will  sdjoum  from 
day  to  day  until  it  be  fmished,  /and 
the  -.coiQmissiooers  adjourn  over 
several  intermediate  days,  such 
defxwition  ?•  not  taken  agreeably  to 
notice* 

id  ih. 

OPnCER. . 
See  Juitice  ofPeaee,  2.  iTdvf,  1.. 
Cwtrt  Martial^  2.    Tre^iau^  1. 

OPINION. 


See  Court,  2. 

PAYMENT. 
See  Zwknoe^  8.    Action^,  1. 


PfOEX. 
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PENNSYLVANIA. 
Settimdt,  L 

PERSONAL  GOODS. 
All  ri^htt  to  the  t^sUtor's  personal 
property  are  to  be  regulated  by  tb^ 
laws  or  the  country  where  ibe  tes- 
tator lived  i  but  sm»  for  those 
rights  .must'  be  governed  by  the 
Jaws  of.  that  country  in  which  the 
tribunal  is  placed. 
Dixon  V.  Hamtaj,  319 

PETERSBURGH. 
By  the  aet  of  t^ongtess  oif  10th  of 
M^yr  1800,  the  cottector  of  the  dis- 
trict of  Pnertbmrgh  was  tut  reatrict- 
ed  to  a  commission  of  2  1  -2  per  et.  on 
the  monies '  by  him  collected  and 
receited  afier  the  30th  of  June* 
1800,  ion  account  of  bonds  pre- 
viously takeil  for  duties  arising  on 
gocids  imported  into  the  Umted 
SUtes. 
United  Statet  T.  Hetk,  399 

PLEADING. 

1.  See  Evidence,  1. 

2.  In  a  declaration,  the  averment  that 
the  aasignnientof  ajpromissorynote 
was  for  vaAie  received^  is  an  imma- 
terial averment*  and  need  not  be 
proved. 

Wiieon  V.  Cadmath  193 

3.  If  the  defendant  plead  the  bank- 
ruptcy of  the  indonbr  in  bar,  a  re- 
plication stating  that  the  note  wAa 
j^ven  to  the  indorsor,  ta  tnut/or 
the  pUumifft  is  not  a  departure 
£rom  the  declaration  which  avers 
the  note  to  have  been  given  for 
value  received. 

4  A  plea  in  bar  to  a  bill  in  chancery, 
denying  fm\y  part  of  the  material 
facts  stated  in  the  blU,  is  not  good. 
A  mere  denial  of  facts  isi»raper  for 
an  answer,  bat  not  fbr  a  plea. 
MiUiittn  V.  MiUedge,  220 

S.  The  wtfit  of  DToper  {larties  is  not 
«goodt)lea,  if  the  bill  siiggesU  that 
such  parties  are  «ut  of  the  jurisdic- 
tion of  the  court. 

id,  ib, 

&  A  variance  in  date  between  the 
bond  declared  upon,  and  that  pro- 
dueed  on  e^^  n  sstter  of  sub- 


ttanee,  md  fetal  «pon  theirtaintifrs 
Mpedal  demurrer  to  the. defendant's 
bad  rejoinder. 
Cooie  V.  Gr^hofnt  229 

T-    A  finding  by  a  jury  which  con- 
trlidicts   a  fact   admitted  ^  the 
pleadings,  is  to  be  disregarded. 
M'Ferranv  Taylor,  270 

8-  UpoiT  the  plea  of  payment  to  debt 
on'bdnd,  the  defendant  may  give 
in  evidence  noheat  d^vered,  on  ac- 
count' of  the  bond,  at  *  certain 
price  ;  and  also  an  ■  ofsignn^ent  of 
debU  to  the  plaintiff,  part  of  which 
he  collected,  and  purt  were  lost 
by  his  negligence  or  indulgence. 
Buddipnn  v.  Kirkr  29S 

9.  An  assfgnment  of  debts  cannot  be 
pleaded  as  an  accord  and^atitf action 
to  debt  on  bond. 

id.  ib. 

10.  Qtiere,.  whether  a  depjiity  mar- 
ahal  can  plead  in  abatement  that 
the  cafiaa.  was  not  served  on  him 
by  a  disinterested  person  }. 

Kn^  V,  Swrnnera^  496 

PRACTICE. 

1.  See  Appeal^  1,  2,  3.  tottOf  1,  2, 
3,  4^  5. 

2.  If  statementa'of  the  case  are  not 
furnished  accon^ng  to  the  rule  of 
the  court  on  that  subject,  the 
cause  will  be  dismissed  or  conti- 
nued. 

Peyten  v.  Brooke^  93 

3.  A  certiorari  will  be  awarded  upon 
a  suggestion  that  the  citation  has 
been  served,  but  not  sent  up  with 
the  transcript  of  the  record. 
r$eldy.  Milton,  5U 

4h  If  usury  be  specially  pleaded,. and 
the  tourt  reject  the  evi4ence  of- 
fered upon  such  special  plea,  it 
may  be  admitted  upon  the  general 
bsue,  notwithstanding  it  has  beea 
refused  upon  the  special  plea. 
Zevy  V.  Gadtby,  180 

^.    The  averment  that  the  assignment 
of  a  promissory  note  was  for  value 
received  is  immaterial,  and  jced 
not  beproved. 
WiUon  V.  Codman,  193 

6^  Upon  the  death  of  the  plaintiff 
and  appearance  of  his  executor, 
the  defendant  is  not  entitled  to  a 
continuance  ;  but  he  may  insist  on 
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the  production  of  the  letters  teita- 
menttfy,  befora  the  executor  shall 
bo  permitted  to  prosecute. 

id,  >ih. 

^.    See  PUadingt  4,  5. 

&.  The  want  of  proper  psrties  is  not 
a  nroper  ground  for  dismissing  the 

id.  ib. 

9.  <  If  the  executor  has  no  tssets,  jrou 
may  proceed  in  equity'  against  the 
devisees  and  legatees. 

id,  ik 

10*  See  Pitadin^^  6.     Fariofiee,  1. 
J  I.  Set  General  Jlttlt, 

13.  To  support  a  judgment  on  a  col- 
lector's bond  at  the  return  term,  it 
must  appear  by  the  record,  that 
the  writ  was  executed  14  days  be- 
fore the  retimi  day. 

Doffynet  ▼.  United  Statee, ,  S41 

IX  If  the  plaintiff  in  error  does  not 
appear,  tlic  defendant  may  either 
have  the  pUintifT  called  and  dis- 
miss the  writ  of  error  wtk  coftr,  or 
he  may  open  the  record  and  go  for 
an  aflHrmance. 
Montalet  v.  Murrajft  349 

14.  See  yuritdictiant  3,  3. 

15.  A  general  dienUseai  of  the  plain- 
tiff *s  ca«<a»,  in  Kenttiefyf  does  not 
purport  to  be  a  judgmeot  upon  the 
merits. 

Wihon  ▼.  Speed,  383 

16.  See  Xoltor,  1,  3,  3. 

17.  The  court,  upon  a  trial  b^  jory,  is 
bound  to  give  an  opinion,  if  requir- 
ed, upon  any  point  relevant  to  the 


Dougiau  V.  ZPAUiaerf  398 

18.  An  appearance  of  the  defimdant, 
hy  attorney,  cures  all  irregularis  of 
process. 
Kh9X  v.  Smnmeret  496 


PROMISSORY  KOTE. 

1.    An  indorsor  may  avail  himself  of 
usury  between  the  maker  and  the 
indorsee. 
Levy  V.  GmUfy,  180 

21,     The   averment  that  the  assign- 
ment of  a  promissory  note  was  ror 
value  received  is  immaterial,  and 
need  not  be  proved. 
WiUon  V.  Codman,  193 

^  If  the  defendant  plead  the  bank- 
ruptcy  of  the  indorsor  in  bar,  a  re- 
plication that  the  note'  was  g^vento 


the  indorsor,  in  truitfir  tkepiain' 
tiff,  is  not  a  deoarture  from  the  de* 
claration  which  avers  the  note  to 
have  been  given  f^  value  received. 
WiUoH  V.  Codman,  193 

4.  If  a  promissory  note  be  received 
as  conditional  pavment  for  goods 
sold  and  delivered,  and  be  passed 
away,  the  vendor  of  the  goods  can- 
not mainuinan  action  for  the  gnoda 
sold  snd  delivered* 

Sarrie  v»  Jokneon,  311 

5.  An  indorsee  of  a  promlfsoty  Bote 
payable  to  order,  cannot*  in  Fsr- 
ginia,  maintain  an  actioo  m  lam^ 
againstarenipteindofiori  bathe 
may  in  etptity. 

id.  H. 

REGISTER, 
See  For/eitmre,  1, 

REVENUE. 
See  XfM,  1.     Mortgoiet  U    JTsn  A- 
tereonree,  1,  3.     Collector,  3.      A- 
terebmrgk,  1,    Forfeiture,  1* 

RULE  OF  COURT. 
See  General  JRmle^  39f 

SEIZURE. 
■See  Forfwwre,  1.    Jfawy^  1* 

SHIP. 
See  Forfeiture,  1.    Naey,  1. 

-SLAVE. 
If  the  owner  of  a  slave*  femovinr  into 
Virginia,  shall  take  the  oatk  re- 
quired hf  the  act  of  assembly*  with* 
in  60davs  afWr  #le  removal  eftiie 
owner,  it  shall  prevent  the  slave 
from  gaining  his  needom,  ahhongk 
he  was  broimt  into  Virginia  by  m 
person  clauming  and  exereiaing  the 
right  of  ovmeiship  over  him*  ele- 
ven months  befbte  the  removal  of 
the  true  ovmer  t  and  althoegi)  the 
person  who  brought  him  in  never 
took  the  oath  i  and  ahbough  the 
slave  remuned  in  Virginia  mote 
than,  one  yeari  and  ahhoQfh  the 
tnie  owner  never  brought  him  in. 
Scott  V.  Ntgro  Loadon,  394 

STATUTE. 
The  words  of  a  statute^  if.debkms, 
ought  to  be  taken  most  ■ttoegly 
against  the  law-makers. 

Umted  Statu  v.  Meth,  413 
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Tr.«^    ..TRESPASS. 

2?!*.'^  /S*^  ^  ofiScer  who 

ir»k-  TRUST. 

•«•  lend  money  to  B.  «ha  «»*.  s. 

and  it  .rJi      ."fT  wween  A. 
toA  »!^ '«.J«Hfor«»  of B«. note 

^''^'>^.  180 

A  M.^         VARIANCE. 

^^  of  «^«,cr,  an/ fttal  on X 


jlaintiiP.  mecial  demurrer  to  the 

defendant's  bad  rejoinder. 

Cooie  Y.  Graham,  229 

A^  ..      .  VERDltT. 

A  finding  by  the  jury  which  contra- 

dicta  a  fact  admitted  by  the  plead. 

ings,i8tobediaregarded. 

M'Ferran  v.  Taylor^  375^ 

VIRGINIA.  . 
See  rw««,  %    British  Subjecu,  1,  2. 
Mtr^qge,  2.    LhnitatHmM,  1,  2,  3. 
f  *^  4.  iVoim«pry  Nate,  5.  Slm^, 

WARRANT. 
A  mrt«nt  of  commitment  by  justices 
of  the  peace,  must  sute  a  good 
emise  certain,  eupforted  by  oaik, 
£x  parte  Bwford,  449 

WITNESS. 
See  JSvidenoe,5. 

WRIT  OF  ERROR. 
No  appeal  or  writ  of  error  \ies  in  a  cri. 
mmal  case,  from  a  judgment  of  the 
circuit  courts  of  the  United  SUtes 
United  State*  y.  More,  159 
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